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Pittsburg 

V. 

Emilie  Pulver,  for  use,  etc. 

Fire  Insurance — Amount  of  Loss— Notary^ 8  Certificate — Evidence — 
Opinion  of  Witnesses — Cross- Examination — Discretion — Remarks  of  Trial 
Judge  -rlnstructions, 

1.  In  an  action  on  a  policy  of  fire  insurance  the  amount  of  loss  is  a  ques- 
tion for  the  jury,  and  the  recovery  is  not  limited  to  the  amount  stated  as 
the  loss  in  the  notary's  certificate, 

2.  The  opinion  of  a  witness  as  to  the  quantity  of  the  goods  burned, 
formed  from  an  inspection  of  the  debris,  is  inadmissible. 

3.  The  court  may,  in  its  discretion,  confine  counsel  within  reasonable 
limits  in  the  cross-examination  of  witnesses. 

4.  In  the  case  presented,  certain  inadvertent  remarks  of  the  trial  judgre 
in  ruling  upon  objections,  did  not  operate  to  the  injury  of  the  appellant 
and  do  not  constitute  such  error  as  to  require  a  reversal. 

5.  It  is  a  matter  of  discretion  with  the  court  to  give  instructions  caution- 
ing the  jury  against  prejudice  toward  one  party,  or  favor  to  the  other. 

6.  Appellant  can  not  complain  of  the  refusal  of  the  court  to  give  instruc- 
tions asked,  when  every  material  issue  in  the  case  was  fully  and  properly 
submitted  to  the  jury  by  instructions  prepared  by  the  court. 

[Opinion  filed  June  13,  1888.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  appellant. 

Messrs.  Keaus,  Matee  &  Stein,  for  appellee. 

MoEAN,  P.  J.  The  judgment  from  which  this  appeal  is 
prosecuted  was  rendered  against  appellant  on  a  policy  of 
insurance.  The  case  was  tried  by  a  jury,  and  upon  all  the 
issues  there  was  a  bitter  contest 

It  is  very  strongly  urged  upon  us  that  the  verdict  is  against 
the  evidence,  and  thatlhis  court  should  reverse  the  case  with- 
out remanding  it.  We  have  examined  the  record  with  care, 
and  find  evidence  tending  to  support  the  contention  of  appel- 
lee on  every  issue  of  fact  raised  in  the  case.  There  is,  it  is 
true,  a  conflict  of  evidence,  but  where  there  is  such  conflict, 
the  verdict  of  the  jury  must  be  treated  as  settling  it  in  favor 
of  the  successful  party,  and  this  court  is  not  authorized  to 
interfere  with  such  verdict  unleas  some  error  of  law  has  intei- 
vened,  or  unless  such  verdict  is  manifestly  against  the  weight 
of  the  evidence.  We  can  not  say  that  the  verdict  rendered 
in  this  case  is  against  the  weight  or  preponderance  of  the  evi- 
dence. There  are  many  errors  of  law  assigned,  and,  while  we 
have  examined  each,  and  carefully  considered  the  argument  of 
counsel  in  support  of  their  contentions,  we  shall  not  attemj)t 
to  discuss  all  their  points  in  detail,  but  shall  notice  briefly  such 
as  appear  to  be  chiefly  relied  on. 

The  policy  sued  on  insured  appellee  to  the  amount  of 
$1,000,  and  she  held  two  other  policies  for  $1,000  each  on  the 
property  covered  and  alleged  to  have  been  destroyed.  The 
assured  claims  her  loss  to  be  upward  of  $3,800.  The  policy 
required  the  assured  to  furnish  a  certificate  from  a  magistrate 
or  notary  public,  stating  the  amount  of  loss  which  such  officer 
verily  believed  the  assured  had  sustained  on  the  property 
insured. 

Appellee  furnished  a  certificate  of  a  notary  attached  to  the 
proof  of  loss,  in  which  said  notary  certified  that  the  insured 
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**  sustained  by  the  fire  loss  and  damages  on  the  pro})erty  insured 
to  the  amount  of  $1,000,  as  stated  in  the  foregoing  proof  of 
loss,"  In  the  proof  of  loss  appellee  stated  the  amount  of  her 
JOSS  to  be  $3,886.95,  as  shown  bja  schedule.  It  was  contended 
on  the  trial,  and  is  urged  here,  that  the  notary's  certificate 
controlled  as  to  the  amount  that  could  be  recovered  under  the 
|X)licy,  and  as  the  proof  of  loss  disclosed  that  there  were  two 
other  policies  on  the  same  property,  appellant  was  liable  under 
the  pix>-rating  clause  only  for  one-third  of  the  $1,000  certified 
by  the  notary  to  be  the  loss.  We  have  been  referred  to  no 
authority  in  support  of  counsel's  position,  and  we  are  aware 
of  no  principle  on  which  it  can  be  sustained.  The  certificate 
is  furnished  as  a  compliance  with  the  condition  of  the  policy, 
but  statements  contained  in  it  in  no  manner  conclude  either  the 
assured  or  the  company.  There  is  no  magic  in  such  a  certifi- 
cate and  it  creates  no  estoppelas  against' either  party.  Even 
if  the  proof  of  loss  pro[>er  had  contained  the  statement,  under 
the  oath  of  the  assured,  that  the  loss  was  §1.000,  she  would 
not  be  precluded  from  showing  on  the  trial  that  the  loss  was 
greater.  The  amount  of  the  loss  is,  on  the  trial,  a  question 
for  tlie  jury  under  all  the  evidence,  and  there  is  no  rule  of 
law  that  limits  the  recovery  to  the  amount  stated  as  the  loss  in 
the  notary's  certificate,  or  in  the  proofs  of  loss.  Miaghan  v. 
Hartford  Fire  Ins.  Co.,  24  Hun,  58;  Lebanon  Mutual  Ins.  Co.  v. 
Kepler,  106  Pa.  St.  28. 

It  was  sought  by  appellant  on  the  trial  to  introduce  in  evi- 
dence the  opinions  of  certain  witnesses  as  to  whether  it  was 
probable,  judging  from  the  appearance  of  tlie  debris  after  the 
fire,  that  such  a  quantity  of  goods  could  have  been  burned  as 
appellee  claims  was  burned.  This  evidence  was  excluded  by 
the  court,  and,  as  we  think,  properly.  Inferences  from  facts 
arc  not  for  the  witness,  but  for  the  jury.  Proof  of  the 
amount  and  appearance  of  the  debris,  and  all  other  conditions 
manifest  ui)on  the  premises  after  the  fire  was  proper,  but  the 
conclusions  to  be  drawn  from  such  appearance  was  entirely  for 
the  jury.  The  evidence  sought  to  bo  introduced  was  not 
upon  a  matter  within  the  domain  of  opinion  or  expert  evi- 
dence, but  related  to  a  subject  within  the  common  knowledge 
and  experience  of  men. 
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Complaint  is  made  of  the  course  of  the  trial  judge,  in  inter- 
fering with  the  cross-examination  of  some  of  the  witnesses 
and  because  of  remarks  made  in  ruling  on  points  in  reply  to 
arguments  of  counsel.  The  cross-examinations  were  in  some 
instances  inordinately  extended,  and  it  is  in  the  discretion  of 
the  court  to  confine  counsel  within  reasonable  limits.  Wo 
have  found  no  abuse  of  such  discretion  in  this  case.  While 
*'  patience  and  gravity  of  hearing  is  an  essential  part  of  jus- 
tice," the  judge  has  the  direction  of  the  trial  and  is  much 
better  able  to  perceive  what  is  unnecessary  than  counsel  who 
is  engaged  in  a  heated  contest  with  the  witness. 

The  remarks  or  comments  of  the  court,  mainly  complained 
of,  were  made  in  ruling  upon  objections,  and  are  statements 
that  the  evidence  upon  certain  points  was  thus  and  so.  The 
admissibility  of  evidence  offered  frequently  depends  upon  tbc 
evidence  already  introduced,  and  it  is  not  unusual  for  the  court 
in  ruling  to  allude  to  such  evidence  as  is  in  the  record  to  make 
his  meaning  plain.  This,  of  course,  should  be  done  in  such  u 
manner  as  to  express  no  opinion  as  to  what  such  evidence 
proves.  Owing  to  the  regard  which  is  paid  by  jurors  to  tiie 
opinion  of  the  judge,  he  should  use  great  caution  in  express- 
ing his  opinion  on  any  question  which  it  is  the  province  of 
the  jury  to  determine.  But  every  unguarded  expression  of 
the  Judge  in  stating  reasons  to  counsel  for  his  rulings,  can  not 
be  treated  as  a  ground  for  granting  a  now  trial.  To  do  so 
would  be  to  greatly  embfy-rass  the  administration  of  justice. 
The  jury  were  told  that  they  were  the  judge  of  the  weigJit 
of  the  evidence,  and  of  the  credibility  of  the  witnesses,  and 
were  given  the  usual  instructions  as  to  the  preponderance  of 
the  evidence ;  and  from  the  whole  course  of  the  trial,  no  doubt, 
thoroughly  understood  that  it  was  their  province  to  determine 
what  were  the  facts  established  by  tlie  evidence. 

We  are  of  opinion  that  the  inadvertent  remarks  of  tlie  court 
did  not,  in  fact,  operate  to  the  injury  of  appellant,  and  do  not 
constitute  such  error  as  to  require  us,  for  that  reason,  to  re- 
verse this  case. 

Appellant  submitted  some  nineteen  instructions  to  be  given 
to  tlie  jury,  but  tlie  judge  refused  to  give  said  instructions, 
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and  also  refused  appellee's  instructions,  and  ^ave  to  tlie  jury 
instructions  drawn  bj  himself.  Appellant  contends  that  the 
court  erred  in  refusing  its  instructions.  We  have  been  at 
some  pains  to  examine  the  instructions  refused  in  connection 
with  the  instructions  whicli  the  court  gave  in  lien  of  them, 
and  while  the  court  did  not,  by  his  instructions,  cover  every 
point  in  detail  which  appellant  covered  in  the  instructions  re- 
quested, we  are  of  opinion  that  every  material  issue  in  the 
case  was  fully  and  properly  submitted  to  the  jury  by  the  court 
and  that  they  were  fairly  and  clearly  instructed  as  to  all  ques- 
tions of  law. 

Many  of  appellant's  instructions  were  correct  propositions 
of  law,  and  might  have  been  given  by  the  court,  but  appellant 
can  not  complain  of  the  refusal  to  give  them,  as  the  same  proj> 
ositions  were  contained  in  the  instructions  given  by  the  court. 
Some  of  appellant's  propositions,  which  the  court  failed  to  in- 
corporate in  his  instructions,  might  have  been  given,  but  they 
are  of  such  a  nature  that  error  can  not  be  predicated  on  the 
omission  to  give  them.  It  is  matter  of  discretion  with  the 
court  to  give  instructions  cautioning  the  jury  against  prejudice 
toward  one  party,  or  favor  to  the  other,  and  the  giving  or 
refusal  of  insti'uctions  of  that  class  can  not  be  assigned  for 
error. 

We  are  of  opinion,  upon  the  whole  record,  that  there  is  no 
error  which  requires  a  reversal  of  the  judgment,  and  it  will, 
therefore,  stand  affirmed. 

Judgment  affirmed^ 
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Kollin  p.  Blanchard,  Adm'x, 

V. 

The  Lake  Shore  and  Michigan  Southern  Railway 

Company. 

Limitations — Additional  Count — Erroi'  without  Prejudice — Railroads — 
Personal  Injury — Action  far  Damages — Former  AppeaL 

1.  An  additianal  count  in  which  the  plaintiJBTs  cause  of  action  is  merely 
re-6tated  does  not  warrant  a  plea  of  the  statute  of  limitations^  although  filed 
after  the  time  limited  for  the  commencement  of  the  suit. 

2.  This  court  will  not  reverse  for  an  error  which  worked  no  injury  to  the 
appellant. 

•S.  In  an  action  against  a  railroad  company  to  recoTer  damages  for  eaus>- 
ing  the  death  of  the  plaintiff's  intestate,  wherein  this  court  upon  a  former 
appeal  adjudged  the  plaintiff  to  have  heen  a  trespasser,  it  is  held:  That  the 
evidence  fails  to  show  negligence  on  the  part  of  the  defendant  so  great  as 
to  amount  to  wanton  and  willful  misconduct;  and  that  the  court  properly 
dif^ected  a  verdict  for  the  defendant. 

[Opinion  filed  April  11,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  F.  Altgeld^  Judge,  presiding. 

Messrs.  Thomas  Dent  and  Wiluam  P.BLACK^for  appellant. 

This  court  held  in  Ilaynie  v.  C.  &  A.  R.  R.  Co.,  9  III.  App. 
105,  that  "a  plaintiff  may  re-state  his  cause  of  action  by  way  of 
amendment,  without  its  being  obnoxious  to  the  objection  of 
introducing  a  new  cause  of  action." 

The  additional  count  was  but  a  re-statement  of  the  cause  of 
action  for  which  the  suit  was  brought,  and  was  not  obnoxious 
to  the  objection  of  introducing  a  new  cause  of  action.  In  fact, 
the  statute  on  which  the  action  is  based  gave  but  one  right  of 
action,  and  the  additional  count  referred  to  tliis  and  no  other 
cause  of  action;  and  for  this  reason  the  additional  count  could 
]>roperly  be  iiled  without  being  subject  to  the  bar  of  the  statute. 
Dickson  v.  C.  B.  &  Q.  R  R  Co.,  81  111.  217. 
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The  plaintiflf  was  entitled  to  have  the  ease  put  to  tlie  jury 
upon  the  question  whether  his  intestate  exercised  ordinary 
care  under  all  the  circumstances,  and  was  also  entitled  to  liavc 
the  cafee  put  to  the  jury 'as  to  whether  the  action  of  the  rail- 
road company  should  not  be  deemed  gross  negligence  or  will- 
ful and  unlawful  misconduct  Chicago  &  E.  I.  K.  R.  Co.  v. 
Hedges,  Adm'r,  105  Ind.  398 ;  Byrne  v.  New  York  Central 
&  H.  R.  R  Co.,  104  N.  Y.  362 ;  Cassida  v.  Oregon  Ry.  it 
Navigation  Co.,  13  Pacific  Rep.  438.  The  railroad  company 
should  be  estopped  to  allege  that  the  plaintiff's  intestate  was 
a  trespasser. 

It  was  for  the  jury  to  determine  whether  there  was  a  want 
of  ordinary  care  on  the  part  of  the  plaintiff  under  the  evidence 
as  presented.  "Negligence  is  not  a  legal  question,  but  is  one 
of  fact."     Great  Western  R  R  Co.  v.  Haworth,  39  III.  353. 

The  trial  court  was  not  authorized  to  instruct  the  jury  to 
find  for  the  defendant,  unless  the  plaintiff's  testimony  was 
"wholly  insufficient,  considering  all  it  proved  or  tended  to 
prove."     Holmes  v.  C.  &  A.  R  R  Co.,  94  111.  444. 

Mr.  Pliny  B.  Smith,  for  appellee. 

JPer  Curiam,  This  case  was  in  this  court  before,  and  is 
re|X)rted  in  the  15th  111.  App.  582.  The  facts  of  the  case  were 
very  fully  stated  in  the  opinion  then  rendered,  and  it  is  not 
deemed  necessary  to  re-state  them  here. 

When  tlie  case  was  re-docketed  in  the  court  below,  plaintiff 
obtained  leave  to  file  an  additional  count  to  the  declaration. 
To  this  additional  count  defendant  filed  a  plea  of  the  statute 
of  limitations,  which  plea  was  demurred  to  by  plaintiff,  and 
the  demurrer  was  overruled  by  the  court,  and  judgment  entered 
for  defendant  on  said  plea.  A  trial  was  had  upon  the  other 
counts  of  the  declai^ation,  and  at  the  conclusion  of  the  plaintiff's 
evidence,  the  judge  instructed  the  jury  to  find  a  verdict  for 
the  defendant.  We  agree  with  the  counsel  for  ^pj>ellant  that 
the  additional  count  filed  was  nothing  more  than  a  re-statement 
of  plaintiff's  cause  of  action,  and  was  not  in  any  sense  the  state- 
ment of  a  new  cause  of  action. 
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It  follows  that  the  statute  of  limitations  was  not  a  good  plea 
to  said  additional  count,  and  that  the  court  erred  in  overruling 
the  demurrer  to  it  But  that  error  can  not  avail  appellant, 
because  he  was  not  injured  by  it. 

It  is  not  claimed  that  all  the  evidence  which  appellant  had 
was  not  introduced.  Therefore,  if  his  evidence  does  not  make 
a  case  which  entitles  him  to  a  verdict,  an  error  depriving  him 
of  an  appropriate  pleading  does  not  injure  him. 

The  former  judgment  of  this  court  left  no  ground  on  which 
the  plaintiflF  could  recover,  unless  he  should  furnish  proof  that 
the  accident  was  the  result  of  negligence  on  the  part  of  de- 
fendant so  gross  as  to  be  wanton  and  reckless  misconduct, 
equivalent  in  legal  contemplation  to  a  willful  tort. 

We  are  of  opinion  that  plaintiff  wholly  failed  to  introduce 
any  evidence  from  which  the  jury  would  be  at  liberty  to  find 
any  such  degree  of  negligence.  The  facts  seem  to  us  to  be  the 
same  in  all  respcists  as  they  were  when  the  case  was  before  consid- 
ered in  this  court,  and  the  law  as  then  stated  must  control  now. 

The  court  below  properly  instructed  the  jury  to  find  for  the 
defendant,  and  the  judgment  must  be  affirmed. 

Judgrment  affirmed. 


Chicago,  Milwaukee  and  St.  Paul  Railway  Com- 
pany 

V. 

John   Maker, 

Railroads— Injury  at  Highway  Crossing— Evidence — Instructions. 

In  an  action  against  a  railroad  company  to  recover  damages  for  injuries 
to  himself  and  to  his  horse  and  wagon  at  a  highway  crossing,  this  court 
affirms  the  judgment  of  the  court  below,  the  verdict  being  fairly  supported 
by  the  evidence  and  there  being  no  substantial  error  committed  by  the  court. 

[Opinion  filed  May  16, 1888.] 
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Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  E.  Walker,  for  appellant 

The  Supreme  Court  has  held,  as  a  matter  of  law,  that  when 
j)erson8  are  about  to  cross  a  railroad  track  it  is  their  duty  to 
use  all  their  faculties  to  discover  the  approach  of  a  train,  not 
only  by  listening  but  by  looking.  Chicago  &  N.  W.  Ey.  Co. 
V.  Gersten,  15  111.  App.  614. 

This  is  not  only  the  rule  of  the  Supreme  Court  of  our  State, 
but  also  of  the  Supreme  Courts  of  otlier  States,  notably  of 
Xew  York  and  Pennsylvania.  T.  W.  &  W.  K.  W.  Co.  v. 
Miller,  76  111.  278 ;  Eailroad  Company  v.  Henderson,  43  Pa. 
St  449;  Meyers  v.  I.  &  St  L.  Ey.  Co.,  113  111.  386. 

Messrs.  McElherne,  for  appellee. 

Per  Curiam,  This  is  an  appeal  from  a  judgment  recovered 
by  appellee  in  an  action  brought  by  him  against  appellant  for 
injuries  to  himself,  and  to  his  horse  and  vehicle,  sustained  by 
being  run  into  by  a  locomotive  engine  being  driven  by  the 
servants  of  appellant,  at  the  intersection  of  Wood  Street  with 
appellant's  railway  tracks  in  the  city  of  Chicago. 

The  verdict  is  fairly  supported  by  the  evidence,  but  it  is 
contended  that  the  court  erred  in  giving  and  refusing  instruc- 
tions. We  have  examined  the  instructions  given  and  refused, 
and  have  considered  the  points  which  counsel  for  appellee  has 
made  upon  the  action  of  the  court  below  in  that  regard,  and 
the  authorities  cited  by  counsel  in  support  of  his  contention, 
and  we  are  of  opinion  that  no  substantial  error  was  committed 
by  the  court 

We  must  be  content  with  stating  this  conclusion,  as  we  have 
not  the  time  to  enter  upon  a  discussion  of  the  position  taken 
by  the  counsel,  and  of  the  facts  of  this  case,  which,  in  our  opin- 
ion, distinguishes  it  from  cases  in  which  instructions  refused  by 
the  court  in  this  case,  wore  approved  and  sustained. 

We  find  no  eiTor,  and  the  judgment  of  the  Superior  Court 
must  therefore  be  affirmed. 

Juihjtnent  affirm eiL 
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Chicago  City  Railway  Company 

» 

V. 

Mary  A.  Robinson,  Adm'x. 

Persnnal  Injuries — Street  Railway — Death  of  Child — Action  for  Dam- 
ages— Questions  for  Jury — Negligence — When  not  Imputed  to  Parent, 

1.  In  an  action  acrainat  a  street  railway  company  to  recover  damagfes  for 
causing  the  death  of  a  child,  it  is  held:  That  the  court  properly  overruled  a 
motion  to  instruct  the  jury  to  find  for  the  defendant;  and  that  the  questions 
whether  the  deceased  was  in  the  exercise  of  reasonable  care  and  whether  the 
defendant  was  guilty  of  negligence,  were  for  the  jury. 

2  It  is  ordinarily  a  question  for  the  jury  whether,  under  the  circumstances 
of  the  particular  cii.se,  a  failure  to  stop  until  the  view  is  clear  and  look  for  an 
approaching  train  is  such  negligence  as  should  defeat  a  recovery. 

3.  Where  the  child  injured  is  in  the  exercise  of  ordinary  care  the  question 
whether  the  parent  was  negligent  does  not  arise. 

4.  Where  the  evidence  is  sharply  conflicting  this  court  will  not  interfere 
with  the  verdict  of  the  jury. 

[Opinion  filed  May  31,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Hynes  &  Dunne,  for  ap  ellant. 

Messrs.  Frank  J.  Smith  &  Helmer  and  Melville  W. 
Fuller,  for  appellee. 

Per  Curiam,  The  action  in  this  case  was  brought  to  re- 
cover damages  for  killing  the  cl  ilJ  of  appellee  through  the 
alleged  negligence  of  the  servants  of  appellant 

Appellant  was  operating  a  double  track  street  car  line  on 
State  Street  in  Chicago,  and  the  trains,  each  of  which  consisted 
of  a  **grip"  and  one  or  two  passenger  cars,  were  driven  by  a  cable 
running  beneath  the  surface  of  the  road  at  a  speed  of  seven 
miles  an  hour.  There  was  a  gate  across  the  platform  of  each 
car  on  the  side  toward  the  track  on  which  tlie  trains  ti'avelcd 
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in  opposite  directions,  which  prevented  passengers  from  get- 
ting on  or  off  the  cars  on  that  side  of  the  train. 

Plaintiff's  evidence  tended  to  show  that  on  the  morning  of 
the  accident,  the  plaintiff,  with  her  boy,  five  and  one-half  years 
of  age,  and  some  relatives  with  their  children,  got  on  a  north 
bound  train,  on  State  Street,  on  their  way  to  attend  a  funeral, 
and  rode  to  Twenty-fourth  Street,  intending  to  proceed  west 
on  the  north  side  of  said  street.  The  train  stopped  on  the 
north  foot  crossing  of  Twenty-fourth  Street  and  tlie  party 
alighted  from  the  east  side  of  the  rear  platform.  A  boy  about 
nine  yeara  old,  who  was  of  the  party,  was  the  first  to  get  off, 
and  next  to  him  the  deceased,  closely  followed  by  his  mother. 
The  older  boy  ran  westward  across  the  west  track  of  apf^ellant 
and  the  deceased  ran  after  him,  and  was  struck  by  the  "grip" 
of  a  south  bound  train  and  killed. 

The  running  of  the  cable  over  the  pulleys  in  the  street  and 
through  the  "grip"  of  the  standing  car  made  considerable 
noise,  and  the  approach  of  trains  is  almost  noiseless,  and  the 
south  bound  train  was  not  heard  by  plaintiff's  witnesses,  and 
their  evidence  tended  to  show  that  there  was  no  bell  or  gong 
sounded,  and  no  signal  or  warning  of  the  approach  of  the  train 
given,  and  that  the  movement  of  the  train  was  very  rapid. 
The  standing  train  obstructed  the  view  of  the  west  track  so 
that  persons  alighting  from  said  train  on  the  east  side  would 
not  see  the  south  bound  train  until  it  passed  the  rear  of  said 
standing  ears. 

On  the  close  of  the  plaintiff's  evidence,  counsel  for  the  de- 
fendant company  moved  the  court  to  instruct  the  jury  to  find 
for  the  defendant  on  the  ground  of  the  absence  of  proof  of 
due  care  on  the  part  of  plaintiff,  and  the  absence  of  proof  of 
negligence  on  the  part  of  defendant.  The  court  overruled 
the  motion,  and  this  is  the  principal  ground  of  error  urged 
upon  us  for  a  reversal  of  the  case. 

We  are  of  opinion  that  the  court  properly  overruled  said 
motion.  The  questions  whether  deceased  was  in  the  exercise 
of  reasonable  care,  and  whether  the  defendant  company  was 
guilty  of  negligence,  were  properly  questions  for  the  jury 
to  determine.     Appellant's  counsel  invokes  the  doctrine  that 
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it  is  negligence  per  se  to  cross  a  railroad  track  without  stopping 
and  looking  to  see  that  there  is  no  approaching  train,  and 
argues  that  as  there  is  no  proof  that  defendant's  train  was  run- 
ning at  an  unlawful  rate  of  speed,  they  could  not  be  held  guilty 
of  any  negligence. 

The  doctrine  invoked  is  not  to  be  applied  as  a  hard  and  fast 
rule  in  every  case  of  an  injury,  even  at  crossings  of  steam 
railroads.  Ordinary  care  and  prudence  under  all  the  circuni- 
stances  in  the  particular  case  is  all  that  the  law  requires,  and 
it  is  ordinarily  for  the  jury  to  decide  whether,  under  the  cir- 
cumstances, a  failure  to  stop  until  the  view  is  clear  and  look 
for  an  approaching  train,  is  such  negligence  as  should  defeat 
a  recovery. 

We  are  not  willing  to  state,  as  a  matter  of  law  under  all  the 
circumstances  of  this  case,  that  deceased  was,  at  the  time  of 
tlie  injury,  guilty  of  a  want  of  ordinary  care,  nor  can  we  say 
that  the  evidence  did  not  warrant  the  submission  of  .the  ques- 
tion of  defendant's  negligence  to  the  jury.  To  rush  a  train 
going  in  one  direction  over  a  street  crossing  at  a  rapid  speed, 
and  without  signal  or  warning,  while  a  train  bound  in  the 
opposite  direction  is  discharging  passengers  at  the  crossing 
and  where  persons  young  and  old  are  liable  to  be  crossing  the 
street,  is  such  an  act  as,  in  our  opinion,  fully  warrants  the  con- 
clusion of  negligence. 

In  passing  on  this  branch  of  the  case  we  of  course  consider 
only  plaintiff's  evidence,  and  the  inferences  that  can  be  reason- 
ably drawn  from  it.  There  is  a  sharp  conflict  on  several  points 
>vhen  defendant's  evidence  is  looked  at,  but  the  conflict  has 
been  settled  by  the  verdict  in  favor  of  the  plaintiff. 

There  is  one  objection  urged  against  an  instruction  given* 
and  that  is,  that  plaintiff's  instruction  excluded  the  question 
of  the  mother's  negligence,  if  any,  from  the  consideration  of 
the  jury.  The  plaintiff's  theory  was,  that  the  child  was  in 
the  exercise  of  ordinary  care,  and  hence  that  no  negligence 
could  be  imputed  to  the  parent  This  is  the  rule  of  law. 
Ihl  V.  Forty-second  Street  R  R  Co.,  47  N.  T.  317;  Cummings 
V.  Brooklyn  City  R  R  Co.,  6  Cent.  Rep.  394. 

The  court  instructed  the  jury  very  fully  as  to  the  question 
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of  the  mother's  negh'gence,  at  the  request  of  the  defendant,  and 
considering  the  instructions  as  a  series,  the  whole  law  arising 
u|X)n  all  theories  of  the  case  was  given  to  the  jury. 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court 
should  be  affirmed. 

Judgment  affirmed. 


WiLLARD  H.  Alexander  et  al. 

V. 

The  North  Western  Masonic  Aid    Association 

ET    AL, 

Administration — Personal  Property — Rights  of  Widow — Mutual  Benefit 
Certificates, 

Upon  the  death  of  a  husband  leaving  no  child  or  children  or  descendants 
oF  a  child  or  children,  the  widow  is  entitled  to  the  entire  proceeds  of  muturil 
benefit  certificates  payable  '*  to  the  heirs  at  law'*  of  the  deceased. 

[Opinion  filed  May  31,  18S8.] 

In  ekrob  to  the  Superior  Court  of  Cook  County ;  the  Hon. 
GwYNN  Gaknett,  Jud/^e,  presiding. 

Messrs.  Cratty  Brotbters  &  Ashcrapt,  for  plaintiffs  in 
error. 

Mr.  E.  Walker,  for  defendant  in  error. 

Per  Curiam..  The  questions  in  this  case  arise  upon  a  bill 
of  interpleader  brought  by  the  North  Western  Masonic  Aid 
Association  and  the  pereonal  representatives  of  the  estate  of 
Elijah  S.  Alexander,  deceased,  against  the  appellants,  heirs  of 
said  deceased,  for  the  purpose  of  a  judicial  determination  of 
the  question  of  the  disposition  of  a  fund  of  $8,600,  in  the  hands 
of  said  association,  and  accruing  by  reason  of  the  memlxjrship 
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therein  of  said  deceased  in  his  lifetime,  and  three  certain  cer- 
tificates of  the  association  issued  respectively  January  28,  1882, 
whereby  the  said  association  promised  and  agreed  to  pay  to 
the  devisees  or  to  the  heirs  at  law  of  said  Elijah  S.  Alexander, 
etc.,  the  sums  specified  in  each,  aggregating  said  sum  of  $8,500. 
The  said  Alexander  died  intestate,  February  23,  1886,  leaving 
no  child  or  descendants  of  a  child,  but  leaving  Josephine  P. 
Alexander,  his  widow,  him  surviving. 

The  court  below  by  its  decree  determined  that  said  widow 
was  the  sole  heir  at  law  to  the  personal  property  of  said 
deceased  and  that  the  other  heirs  at  law,  the  father,  mother 
and  brother,  etc.,  had  no  right,  title  or  interest  in  said  fund  or 
any  part  thereof. 

From  that  decree  this  appeal  was  taken.  Upon  due  consid- 
eration we  are  of  opinion  that  the  case  is  governed  by  the  rules 
announced  in  Richards  v.  Miller,  62  111.  417,  and  that  the  decree 
below  should  be  afiirmed. 

Decree  affirmed. 


27   30  Alfred  H.  Andrews,  Impleaded,  etc., 

51    407, 

V. 

Mary  Boedecker,  Administratrix,  etc. 

Master  and  Servant —  Volunteer — Motive — Liahility  of  Master — Penona  I 
Inj  ury — In  structions, 

1.  The  master  is  liable  for  a  personal  injury  caused  by  the  ne^igfence  of 
a  third  person  in  piling  lumber  handed  him  by  a  servant  of  the  master  for 
that  purpose,  although  the  service  performed  by  such  third  person  was  vol- 
untary and  without  compensation. 

2.  In  the  case  presented,  it  is  held:  That  the  relation  of  master  and 
servant,  as  respects  the  rights  of  third  persons,  was  established  when  such 
volunteer  was  allowed  to  assist  in  the  defendant's  work;  and  that  the  mo- 
tive which  induced  him  to  perform  gratuitous  service  is  unimportant. 

[Opinion  filed  May  31,  18S8.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  Lyman  M.  Paine  and  Allan  C.  Story,  for  appellant. 

The  court,  in  the  first  instruction  given  for  the  appellee,  told 
the  jury  that  if  the  teamsters  of  Andrews  piled  the  lumber 
in  question,  with  the  voluntary  and  gratuitous  assistance  of 
Honey,  then  Andrews  would  be  liable  for  any  negligence  in 
the  piling.  But  under  the  law  as  laid  down  in  the  text  books 
and  in  the  cases  cited,  the  conclusion  does  not  follow  the 
premises.  As  a  matter  of  fact.  Honey  alone  did  the  piling,  so 
far  as  the  fall  of  the  pile  was  caused  by  negligence  in  the  piling. 
The  evidence  does  not  show  that  appellant  had  the  slightest 
control  over  the  manner  in  which  the  piling  was  done.  It  is 
certain  beyond  controversy  that  appellant  had  no  control  over 
the  pile  after  it  was  built.  The  yard  had  gates  with  locks,  and 
appellant  had  no  key.  It  was  not  the  bnsiness  of  appellant  to 
pile  the  lumber  when  delivered  to  the  kiln. 

The  duty  of  the  teamsters  was  simply  to  deliver  the  lumber 
in  the  yard.  When  delivered,  either  upon  the  platform  or 
elsewhere,  it  passed  immediately  into  the  control  of  Douglas 
and  Honey.  The  instruction  assumes  to  give  all  the  facts  nec- 
essary for  a  verdict  of  guilty.  The  Supreme  Court  has  said  that 
such  an  instruction  must  state  fully  all  that  need  be  proved, 
so  that  if  there  were  no  other  evidence,  there  could  be  no 
question  as  to  the  rights  of  the  parties.  St.  L.  &  S.  E.  Ry. 
Co.  V.  Britz,  72  III.  266 ;  C,  R  &  Q.  R  R  Co.  v.  Griflin,  68 
111.  507. 

The  instruction  is  erroneous  in  not  informing  the  jury  that, 
in  addition  to  the  facts  named,  they  must  also  find  that,  in  piling 
the  lumber,  the  teamsters  and  Honey  must  be  engaged  in  the 
business  of  appellant,  and  that  the  person  guilty  of  negligence 
nmstbe  under  the  control  of  appellant  while  performing  the 
negligent  act,  before  they  could  find  the  appellant  guilty. 

Was  Honey  acting  as  a  servant  of  Andrews  in  piling  the 
lumber?  Was  he  not,  rather,  on  the  pile  all  the  way  up, 
**  directing  and  placing  the  lumber  until  the  pile  was  completed"? 
Did  he  represent  the  will  of  appellant,  '*not  merely  in  the 
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ultimate  result  of  his  work  but  in  all  its  dotails"?  Shearman 
&  Eedfield  on  Negligence,  Sec.  73. 

If  Honey  had  any  interest  in  having  the  lumber  piled  as  he 
himself  piled  it,  then  he  was  not  a  mere  volunteer.  The  in- 
struction should  have  been  qualified  by  the  court  so  as  to  draw 
a  distinction  between  Honey's  voluntary  assistance  with  the 
intention  of  doing  Andrews  a  service  and  his  voluntary  assist- 
ance with  the  intention  of  rendering  his  contract  with  Andrews 
more  easily  performed  by  himself.  Holmes  v.  N.  E.  Ry.  Co.,  6 
L.  K  123;  Wright  v.  London  &  K  W.  Ry.  Co.,  1  L.  R.  Q.  B. 
Div.  252. 

In  no  respect  does  Honey  fit  the  description  of  servant; 
neither  in  putting  up  the  pile  nor  in  taking  it  down.  This 
court  found  from  the  evidence  on  the  former  trial  that  all  the 
work  done  by  Honey  for  Andrews  was  done,  not  as  a  servant, 
but  as  an  independent  contractor,  and  the  evidence  in  this  recoixl 
is  in  all  material  respects  the  same.  If  the  teamstera  could 
be  considered  at  all  as  assisting  in  tlie  construction  of  the  pile 
in  question,  it  is  clear  that  in  so  doing  they  were  assisting 
Honey,  and  in  such  case,  if  negligent,  their  negligence  could 
not  be  imputed  to  Andrews.  Shearman  &  Redfield  on 
Negligence,  Sec.  73. 

George  W.  Stanford,  for  appellee. 

It  is  not  denied  that  the  primary  duty  to  safely  pile  this 
lumber  was  upon  the  teamsters  of  appellant.  This  is  too  firmly 
established  by  the  evidence  to  admit  of  doubt.  Their  duty 
was  to  safely  pile  the  lumber ;  and  if,  while  acting  for  the  appel- 
lant, they  permit  some  one  else  to  interfere  and  assist  them 
in  the  work,  and  injury  comes  by  reason  of  negligence  of  the 
one  whom  they  permit  to  interfere,  the  negligence  is  theirs, 
and  their  principal  would  be  liable.  Althorf  v.  Wolfe,  22 
N.  Y.  355 ;  Wood's  Master  and  Servant,  Sec.  308,  p.  588 ; 
Randleson  y.  Murray,  8  Ad.  &  Ell.  109.  The  men  who  piled 
this  lumber  which  fell,  were  at  all  times  under  the  absolute 
control  of  appellant  and  his  foreman.  It  will  not  be  contended 
by  the  appellant  that  he  could  not,  either  by  his  foreman  or  in 
person,  if  he  had  desired,  have  absolutely  controlled  and  shaped 
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his  work.  Manifestly  if  the  foreman  had  ordered  the  hinibor 
to  be  cross-piled  or  braced  it  would  have  been  so  piled.  The 
control  of  tliis  work  was  wholly  with  appellant,  and  if  his 
teamsters,  acting  alone,  or  acting  with  Iloney  as  a  mere  volun- 
teer assistant,  have  been  guilty  of  negligence,  the  principal 
ought  to  be  held  to  resix>nd  for  damages  resulting  from  such 
neglect 

The  whole  logic  of  the  first  instruction  is  that  the  liability 
of  appellant  could  not  ba  lessened  by  the  fact  that  his  team- 
sters had  permitted  a  volunteer  to  aid  them,  and  1  do  not  think 
that  any  of  the  authorities  cited  by  counsel  militate  against 
this  instruction  in  that  particular. 

The  acts  of  Iloney  while  assisting  the  teamsters  in  piling  this 
lumber  were  the  acts  of  the  teamsters.  They  contiolled  him, 
or  had  the  right  to  do  so,  and  if  Honey  was  acting  in  a  negli- 
gent manner  it  was  their  duty  to  control  him.  Althorf  v. 
'Wolfe,  22  N.  r.  365,  as  also  Booth  v.  Mister,  7  Car.  &  P.  76. 

Bailey,  J.  Tliis  was  an  action  on  the  case  brought  by  the 
administratrix  of  Henry  J.  Boedecker,  to  recover  damages 
for  the  death  of  her  intestate.  The  suit  was  originally  brought 
against  Alfred  H.  Andrews  and  Frank  Douglas,  and,  at  a  former 
trial,  the  jury  found  defendant  Andrews  guilty  and  assessed 
the  plaintiff's  damages  against  him  at  $5,000,  but  found  de- 
fendant Douglas  not  guilty.  Judgment  having  been  rendered 
on  said  verdict,  Andrews  appealed  to  this  court,  and  on  such 
appeal  said  judgment  was  reversed  on  account  of  an  erroneous 
instruction  to  the  jury,  and  also  for  the  reason  that  the  damages 
awarded  by  the  jury  were  excessive.  Andrews  v.  Boedecker, 
17  111.  App.  213.  A  second  trial  has  now  been  had,  resulting 
in  a  verdict  and  judgment  against  Andrews  for  $2,500,  and  he 
has  again  appealed  to  this  court 

The  material  facts  in  the  case  are  set  forth  at  length  in 
Andrews  v.  Boedecker,  supra^  and  need  not  be  repeated  here. 
The  principal  controversy  at  the  second  trial  w^as  upon  the 
question  whether  the  lumber  which  fell  and  caused  the  death  of 
the  plaintiff's  intestate  was  piled  up  by  a  person  or  persons 
between  whom  and  the  defendant  there  existed  the  legal  rela- 

Voi.  XXVII  3 
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tion  of  master  and  servant,  so  as  to  call  for  an  application  of 
the  maxim  respondeat  superior. 

The  evidence  tended  to  show,  and,  we  think,  warranted  the 
jury  in  finding,  that  a  teamster,  in  the  service  of  the  defendant 
unloaded  the  lumber  constituting  the  lower  portion  of  said 
pile  from  the  defendant's  wagon,  and  piled  the  same  without 
assistance,  the  pile  thus  formed  being  about  five  feet  high. 
Subsequent)}^  said  teamster  brought  the  residue  of  said  lumber 
to  the  yard  where  it  was  to  be  unloaded,  and  took  it 
from  the  wagon  and  placed  it  on  said  pile  with  the  assistance 
of  Andrew  II.  Honey,  thus  making  the  pile  about  twelve  feet 
high.  In  unloading  and  piling  said  lumber  said  teamsters 
stood  on  the  ground,  and  after  raising  each  piece  of  lumber  so 
as  to  balance  it  on  the  stake  of  the  wagon,  raised  the  opposite 
end  up  so  that  Honey,  who  was  standing  on  the  pile  of  lumber, 
could  get  hold  of  it  Honey  then  took  it  and  placed  it  on  the 
top  of  the  pile. 

The  service  thus  performed  by  Honey  was  voluntary  and 
without  com j-Kjnsa tion.  He  had  a  contract  with  the  defendant 
by  which  he  was  to  be  paid  20  cents  per  thousand  feet  for 
taking  the  lumber  from  the  piles  and  placing  it  on  tlie  plat- 
form of  the  dry-kiln,  but  aiding  in  unloading  the  lumber  from 
the  defendant's  wagons  and  piling  it  in  the  yard  does  not  seem 
to  have  been  within  the  terms  of  his  contract.  There  is  also 
some  evidence  tending  to  show  that  piling  the  lumber  in  the 
yard  to  a  considerable  height,  rendered  it  easier  for  him 
afterward  to  transfer  it  to  the  platform.  ' 

That  the  relation  of  master  and  servant  existed  between  the 
defendant  and  his  teamster  is  not  questioned.  Did  it  also 
exist  between  the  defendant  and  Honey  ?  He  was  a  volunteer, 
it  is  true,  and  was  giving  his  services  to  the  defendant  gratui- 
tously, but  we  are  unable  to  see  how  that  circumstance  should 
change  the  liability  of  the  defendant  as  to  third  persons.  The 
services  which  Honey  performed  were  in  all  respects  subject 
to  the  defendant's  direction  and  control  and  it  was  wholly  im- 
material whether  Honey  was  paid  for  them  or  not. 

On  this  question  the  case  of  Althorf  v.  Wolfe,  22  N.  T.  365» 
is  directly  in  point.     There  it  was  held  that  a  master  who  di- 
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rected  his  servant  to  remove  snow  and  ice  from  the  roof  of 
his  house  was  responsible  for  an  injury  thereby  occasioned  to  a 
passer-by,  whether  the  negligence  was  that  of  the  servant  or 
of  a  third  person  who  volunteered  to  assist  him.  Booth  v. 
Mister,  7  Carr.  &  P.  76,  was  an  action  on  the  case  for  damage 
done  to  the  plaintiiFs  cabriolet  from  the  negligence  with  which 
the  defendant's  cart  was  driven,  and  it  was  held  that  the  de- 
fendant would  be  liable,  although  it  should  appear  that  the 
defendant's  servant  was  not  driving  at  the  time  of  the  accident, 
but  had  intrusted  the  reins  to  a  stranger  who  was  riding  with 
him,  and  who  was  not  in  the  service  of  the  defendant. 

The  instructions  of  the  court  to  the  jwry  were  in  harmony 
with  the  principles  above  stated,  and,  applying  those  principles, 
the  evidence  was  clearly  sufficient  to  charge  the  defendant 
with  liability  for  the  negligence  of  Honey. 

But  it  is  urged  that  the  motive  which  induced  Honey  to 
render  defendant  these  voluntary  and  gratuitous  services  was, 
that  by  piling  up  the  lumber  in  the  yard  in  the  way  he  did,  he 
rendered  its  subsequent  removal  to  the  platform  of  the  dry- 
kiln  more  easy,  and  it  is  urged  that  for  that  reason  a  different 
rule  should  apply.  The  evidence  being  clear  that  the  unload- 
ing of  the  lumber  from  the  wagons  and  piling  it  in  the  yard 
was  no  part  of  Honey's  contract,  we  are  unable  to  see  how  the 
motive  by  which  he  was  induced  to  perform  gratuitous  serv- 
ices for  the  defendant  can  be  of  any  consequence.  The 
work  which  he  did  was  the  defendant's  and  not  his,  and  so  far 
as  he  was  allowed  by  the  defendant  to  take  part  in  its  per- 
formance, he  must  be  held  to  have  established  between  himself 
and  the  defendant,  so  far  at  least  as  third  persons  are  concerned^ 
the  relation  of  master  and  servant. 

We  have  carefully  considered  the  other  questions  raised  by 
the  defendant's  counsel  in  their  briefs,  and  are  of  the  opinion 
that  none  of  them  are  well  taken.  As  we  find  no  error  in  the 
record,  the  judgment  will  be  affirmed. 

Judgment  affiivned. 
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V. 

Samuel  B.  Chase  et  al. 

Recorders — Control  of  Original  Instruments  and  Books — Right  to  Make 
A  bstracts — County  Commissioners — Resolution — Injunction s, 

1.  Prior  to  the  acts  of  May  31  and  June  16, 1887,  persons  en^a^ped  in  the 
business  of  making  abstracts  of  title  to  real  estate  were  not  entitled  to  have 
accesff  to  original  instruments  and  to  books  of  records  in  the  recorder's  office, 
to  make  abstracts  thereof  for  purposes  of  their  business. 

2.  This  court  is  of  the  opinion  that  a  resolution  of  the  boird  of  commis- 
sioners of  Cook  County,  directing  the  recorder  to  deny  the  use  of  his  office  to 
all  abstract  firms,  companies  and  corporations,  for  the  purpose  of  making 
abstracts,  was  unauthorized  and  void. 

[Opinion  filed  June  13,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County,  the  Hon. 
Henby  M.  Shkpard,  Judge,  presiding. 

This  wart  a  bill  in  chancery  brought  Februaiy  25,  18S6,  by 
appellees,  composing  the  firm  of  Handy  &  Company,  who  were 
engaged  in  the  business  of  keeping  an  abstract  office  and  fur- 
nishing to  customers  and  patrons,  for  hire  or  reward,  abstracts  of 
title  to  real  estate  situate  in  tlie  county  of  Cook,  against  the  apj)el- 
lant  Scribnerand  the  other  appellants  comprising  the  individual 
members  of  the  board  of  county  commissioners  in  and  for 
said  county,  for  an  injunction.  The  bill,  after  setting  out  in 
detail  the  nature  of  complainants'  business,  alleged  that  on 
February  17,  1886,  said  recorder  caused  them  to  be  served 
with  the  following  copy  of  a  notice: 

"  Cook  County  Recorder's  Office.  ) 
"  February  17th,  18S6.  ] 

"Messrs.  Handy  &  Co. 

^^ Gentleinen :    The  board  of  commissioners  of  Cook  County, 

at  its  regular  session,  held  on  Monday,  February  15,  1886, 

having  adopted  the  following  resolution,  to  wit: 
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^^Hemlved^  that  the  recorder  of  deeds  be  and  is  hereby 
directed  to  deny  to  all  abstract  firms,  companies  and  corpora- 
tions, the  privilege  of  using  the  recorder's  oflSce  for  tlie  pur- 
pose of  advancing  their  private  business. 

"Now,  therefore,  in  compliance  with  said  resolution,  and  as 
I  am  by  law  entitled  and  empowered  to  do,  I  hereby  give  you 
notice  that  it  will  be  necessary  for  you  on  or  before  Saturday, 
February  27,  1S86,  to  withdraw  from  this  oflScc  the  force  of 
men  here  employed  by  you  in  making  copies  or  abstracts  from 
the  original  instruments  and  records  of  this  office,  and  that 
from  and  after  that  date  I  shall  be  compelled  to  deny  access 
to  the  original  instruments  and  records  of  this  office  to  all 
parties  desiring  to  make  copies  or  abstracts  of  the  same  for 
speculative  purposes  or  for  their  own  private  gain. 

**Very  respectfully  yours, 

'*WiLEY  S.  Scribner, 
"Recorder  of  Deeds." 

The  bill  set  out  a  claim  of  absolute  legal  right  on  the  part 
of  complainants  to  have  their  clerks,  employes  and  agents,  to 
occupy  at  all  such  times  as  should  be  convenient  to  them,  such 
portions  of  the  recorder's  office  as  was  necessary  for  the  pur- 
pose, and  t*^  use  and  handle  all  original  instruments  left  in  said 
office  for  record  as  well  as  all  books  of  records  pertaining  to 
real  estate  in  said  county,  without  hindrance  or  interference 
on  the  part  of  said  recorder,  in  order  that  complainants  might 
continue  their  tract  indices  and  absti-act  books  kept  in  their 
office  for  the  purposes  of  their  business  as  aforesaid.  It 
alleged  an  intention  on  the  part  of  the  defendants  to  deprive 
complainants  of  that  right,  and  irreparable  damages  which  they 
would  suffer  in  consequence,  and  prayed  for  an  injunction 
against  the  defendants  to  restrain  them  from  denying  access 
to  such  original  instruments  or  record  books  or  interfering 
with  such  clerks,  etc.,  in  making  use  of,  handling  or  abstracting 
the  contents  of  such  originals  or  records,  and  that  such  injunc- 
tion be  made  perpetual.  Upon  hearing  on  pleadings  and  proofs 
the  following  decree  was  entered,  from  which  defendants 
appealed : 

"This  cause  having  come  on  to  be  heard  upon  the  amended 
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bill  of  complaint,  the  answer  of  the  defendants  thereto,  and 
the  replication  of  the  complainants  to  such  answer,  and  the 
proof,  oral  and  documentary,  taken  in  open  court  in  said  cause, 
and  having  been  argued  by  counsel  for  the  respective  parties, 
the  court  upon  due  consideration  thereof  doth  find  that  the 
materia]  allegations  of  said  amended  bill  of  complaint  are  true 
and  that  the  equities  of  this  cause  are  with  the  complainants, 
and  thereupon  it  is  ordered,  adjudged  and  decreed,  and  the 
court  doth  hereby  order,  adjudge  and  decree  that  the  said  de- 
fendant Wiley  S.  Scribner,  recorder  of  deeds  of  Cook  County, 
and  his  successors  in  office,  and  his  and  their  deputies,  clerks, 
employes,  agents  and  servants,  and  the  said  defendants,  Chris- 
tian Casselman,  Peter  Fortune,  Christian  Geils,  John  Hanuigan, 
Henry  Hemmelgarn,  M.  R.  Leyden,  C.  F.  Lynn,  F.  A.  Mac- 
Donald,  K.  S.  McClaughrey,  James  J.  MciCarthy,  Frank 
Neisen,  R.  M.  Oliver,  John  E.  Van  Pelt,  Daniel  J.  Wren, 
George  Klehm,  board  of  county  commissioners  of  Cook 
County,  and  their  successors  in  office,  and  their  deputies,  clerks, 
employes,  agents  and  servants,  be,  and  they,  and  each  and 
every  one  of  them,  are  hereby  perpetually  enjoined  and  re- 
strained from  excluding  from  the  office  of  the  recorder  of 
deeds  of  Cook  County,  the  said  complainants,  or  any  of  them, 
or  their  clerks,  or  employes,  and  from  denying  to  the  said 
complainants,  or  any  of  them,  or  their  clerks  or  employes,  ac- 
cess to  the  original  instruments  filed  in  said  office,  and  the 
records  and  record  books  in  said  office,  and  from  interfering 
with  the  said  complainants,  their  clerks  or  employes,  or  any 
of  them,  in  making  use  of,  handling  and  abstracting  the  con- 
tents of  said  original  instruments  and  records  in  the  same 
manner  as  they  have  heretofore  used,  handled  and  abstracted 
such  original  instruments  and  records,  and  from  interfering 
with  or  in  any  manner  hindering  the  said  complainants,  or  any 
of  them,  or  their  clerks  or  employes,  from  examining  all  tl»e 
original  instruments  filed  for  record  in  said  office,  and  from 
taking  such  memoranda  thereof  as  may  be  necessary  to  make 
up  original  entry  sheets,  and  to  verify  the  same  as  they  have 
heretofore  done.  But  this  decree  shall  not  be  construed  to 
prevent  the  recorder  of  deeds  from  changing  the  method  or 
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manner  of  condncting  the  business  of  his 'office,  when  required 
bj  the  public  interests,  such  changes  to  apply  to  all  persons 
alike  without  discrimination.  It  is  further  ordered,  adjudged 
and  decreed  that  the  complainants  recover  of  the  defeudants 
their  costs  to  be  taxed  by  the  clerk** 

Mr.  J.  L.  IIiGH,  for  Wiley  8.  Scribner,  api>ellant. 

At  common  law  no  person  was  entitled  to  an  inspection  of 
records  of  a  public  or  qvrdsi  public  nature,  unless  some  personal 
or  property  right  of  the  person  seeking  such  inspection  wai 
involved.  King  r.  Lucas,  10  East,  235 ;  King  v.  Tower,  4 
Maule  &  S.  162 ;  King  v.  Justices  of  Staflfordshire,  6  Ad.  & 
El.  ^S ;  King  V.  Allgood,  7  T.  R.  746 ;  Eex  v.  Merchant  Tailors 
Co.,  2  Barn.  &  Ad.  115;  Crew  v.  Saunders,  2  Strange,1005; 
Ex  parte  Hutt,  7  Dowling's  Pr.  Rep.  690 ;  Hereford  v.  Bridge- 
water,  Bimb.  269;  Attorney-Genei*al  v.  Coventry,  Bunb.  290; 
Ex  i>arte  Briggs,  1  Ell.  &  Ell.  (E.  C.  L.)  881 ;  King  v.  Clear, 
4  Barn.  &  Cress.  (E.  C.  L.  R.  10),  899. 

The  courts  will  not  by  mandamus  or  injunction  compel  a 
recorder  of  deeds,  or  clerk  of  a  court  of  record,  to  submit  his 
records  to  be  examined  or  abstracted  by  persons  engaged  in 
the  business  of  furnishing  abstracts  of  title  for  private  gain, 
such  persons  having  no  interest  in  the  property  in  question. 
Webber  v.  Townley,  43  Mich.  534 ;  Beau  v.  People,  7  Colo. 
200 ;  Buck  v.  Collins,  51  Geo.  391 ;  United  States  v.  Anderson, 
United  States  Circuit  Court,  District  of  Indiana,  unreported. 

To  the  same  effect  see  also  In  i^e  McLean,  9  Cent  Law 
Jour.  425 ;  Brewer  v.  Watson,  71  Ala.  299. 

Mr.  William  Law,  Jb.,  for  board  of  county  commissioners^ 
appellant 

Mr.  Mblvillb  W.  Fullek,  for  appellees. 

Kothing  is  better  settled  than  that  a  municipal  corporation 
can  not  enact  ordinances  that  are  unreasonable  and  oppressive, 
or  such  as  will  create  a  monopoly.  Tugman  v.  Chicago,  78  III. 
405;  Chicago  v.  Rumpff,  45  111.  90;  Bloomiugton  v.  Wahl, 
46  111.  489. 
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'  An  unreasonable  ordinance  is  void.  8th  Coke,  126 ;  Dun- 
ham V.  Rochester,  5  Cow.  465;  Commissioners  v.  Gas  Com- 
pany, 12  Pa.  St.  322.  "A  by-law  must  be  reasonable  though 
made  in  pursuance  of  an  express  power,  or  it  will  be  void." 
Kennebec  R.  R.  Co.  v.  Kendall,  31  Maine,  477.  "If  by-laws 
are  unequal  in  their  ojKjration  they  will  be  void."  Boston  v. 
Shaw,  1  Metcalf,  130,  135;  Mayor  of  Hudson  v.  Thorne,  7 
Paige,  263;  Mayor  of  Columbia  v.  Beasley,  1  Humphrey, 
241 ;  Mayor  of  Memphis  v.  Winfield,  8  Ilumj^hrcy,  707, 709. 

Inasmuch  as  the  object  of  the  resolution  in  question  and  its 
eflFcct,  if  carried  out,  was  and  would  be  to  create  a  monopoly 
in  the  abstract  business,  it  was  utterly  void,  and  as  the  etfort 
of  the  recorder  to  put  it  in  operation  would  result  in  irremedi- 
able injury  to  the  complainants,  they  were  entitled  to  the  pre- 
ventive interposition  of  a  court  of  equity. 

Access  to  the  records  of  deeds,  mortgages,  etc.,  is  the  abso- 
lute right  of  every  citizen  in  relation  to  his  own  projjerty,  or 
jiroperty  whose  owners  he  represents. 

And  since  deeds,  mortgages  and  other  instmments  of  writing 
authorized  to  be  recorded,  take  effect  and  are  in  force  from 
and  after  the  time  of  filing  the  same  for  record,  and  the  evi- 
dence establi^^hes  that  such  documents  can  not,  in  fact,  be  spread 
upon  the  records  until  weeks  after  they  are  filed,  access  to  the 
originals  can  not  be  denied. 

The  argument  ah  iriconveyiienti  has  no  application,  for  a 
public  ofiicial  can  not  be  allowed  in  this  country  to  complain 
that  it  is  inconvenient  for  him  to  allow  the  dissemination  of 
the  information  his  office  was  created  to  impart. 

Judge  Dillon  in  his  work  on  Municipal  Corporations  says. 
Sec  240:  '*Every  corporator  has  a  right  to  inspect  all  the 
records,  books  and  other  documents  of  the  corporation  upon 
all  proper  occasions ;  and  if  upon  application  for  that  purpose 
the  officer  who  lias  the  custody  refuse  to  show  them,  the  court 
will  grant  a  mandamus  to  force  his  right.  When  the  corpo- 
rator's applic4ition  to  inspect  is  founded  on  his  general  right 
he  has  a  mandamus,  but  when  it  is  founded  on  a  suit  pending 
he  obtains  a  rule."  See  People  v.  Cornell,  47  Barb.  329;  Her- 
bert V.  Ashburners,  1  Wilson,  297. 
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lu  Townsend  v.  Register  of  Deeds,  7  How.  Pr.  413,  it 
was  held  that  any  person  so  desiring  had  a  riglit  to  examine 
the  books  of  record,  without  charge,  and  this  would  be  accorded 
not  as  a  privilege,  nor  as  a  favor,  but  as  a  matter  of  abso- 
lute right.  In  Stiite  v.  Williams,  41  N.  J.  382,  the  English 
cases  are  considered  at  length,  and  it  is  said  :  "It  seems,  there- 
fore, to  be  sufficient  if  the  person  seeking  inspection  has  such 
an  interest  in  a  specific  controversy  as  will  enable  him  to  main- 
tain or  defend  an  action  for  which  the  public  documents  will 
furnish  competent  evidence  or  necessary  information.  Nor  is 
it  essential  that  his  interest  should  be  private,  capable  of  sus- 
taining a  suit  or  defense  on  his  own  personal  behalf.  It  will 
justify  his  demand  for  inspection,  if  he  may  act  in  such  suit  as 
a  representative  of  a  common  or  public  righi." 

The  evidence  establishes,  and  it  will  not  be  denied,  that  all 
real  estate  transactions  in  the  county  of  Cook,  selling,  borrow- 
ing, etc.,  have  been  for  years  conducted  upon  the  basis  of 
these  abstracts  of  title,  and  that  the  entire  business  community 
reposes  upon  this  system,  which  has  obtained  for  so  long  a 
time  that  tlie  present  generation  can  not  remember  to  the 
contrary. 

The  attempt  by  action  under  the  resolution  in  question  to 
put  an  end  to  complainants'  business  is  destructive  of  the  fruits 
of  the  uninterrupted  labor  of  fourteen  years,  since  the  fire, 
and  subversive  of  the  public  interests,  not  only  furthered  by 
but  absolutely  based  upon  the  system,  which  has  subsisted  for 
thirty-four  years. 

That  the  continuation  of  the  existing  abstracts  of  title  is  of 
public  concern  is  sufficiently  apparent  from  the  evidence,  and 
is  expressly  recognized  as  such  by  the  "Act  to  remedy  the 
evils  consequent  upon  the  destruction  of  any  public  record,  by 
lire  or  otherwise,"  (Kurd's  Kev.  Stat.  18S1,  877,)  by  section 
23  of  which  the  business  is  largely  regulated. 

Threatened  with  special  injury,  the  complainants  can  in  their 
own  names  vindicate  the  public  interests.  Chicago  v.  Un. 
Build'g  Asso.,  102  111.  379. 

Messrs.  Goudt  &  Greej^^j  also  for  appellees. 
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McAlurter,  J.  The  transactions  in  question  took  place,  and 
the  bill  in  this  case  was  bronght,  befoi-e  the  statutes  concerning 
recorders  and  the  inspection  of  records  in  the  office  of  the  for- 
mer, approved  respectively  May  31  and  June  16,  1887,  were 
passed.  (Sess.  Laws,  1887,  p.  256,  258.)  Consequently,  the 
])rovision8  of  those  acts  can  have  no  application  to  this  case, 
and  it  must  be  decided  upon  the  law  as  it  stood  at  the  time  of 
bringing  the  suit  The  question  therefore  is,  were  tlie  com- 
plainants entitled,  as  a  matter  of  legal  right,  to  have  access  to 
the  original  instruments  left  in  the  custody  of  the  recorder 
for  the  purpose  of  having  them  recorded,  and  to  books  of  rec- 
ords in  the  office,  and  to  handle,  use  and  make  abstracts  of 
tliem,  for  the  purposes  of  their  business,  without  interference 
or  hindrance  on  the  part  of  the  recorder  of  deeds?  There  is 
nothing  in  the  statute  relative  to  recdrdcrs  of  deeds,  as  it  then 
existed,  which  gives  the  least  color  to  any  such  claim.  By  such 
statute,  the  oath  for  the  faithful  discharge  of  his  duties,  Sec. 
22,  requires  him  to  give  a  bond  with  sufficient  security  in  the 
penal  sum  of  $20,000,  and  prescribes  the  condition  of  tliat 
bond,  which  shall  bo  "for  the  faithful  discharge  of  his  duties, 
and  to  deliver  up  all  papers,  books,  records  and  other  things 
appertaining  to  his  office,  whole,  safe  and  undefaced,  when  law- 
fully required  so  to  do."  2  Starr  &  C.  111.  Stat.  p.  1984.  That 
provision  is  a  plain,  indisputable,  legislative  recognition  of  the 
common  law  rules  applicable  to  such  officer  and  his  duties,  to 
the  effect,  that  by  virtue  of  his  office  he  becomes  the  legal 
custodian  of  all  papers,  books  and  records  appertaining  to  his 
office,  and  is  resi)onsible  for  their  preservation  from  injury, 
alteration,  mutilation,  defacement  or  safekeeping. 

Now,  can  it  be  maintained  that  the  law  is  so  unreasonable 
as  to  charge  a  public  officer  with  such  duties  and  responsibili- 
ties, but  deny  to  him  the  power,  control  and  discretion,  as  to 
the  subject-matter,  necessary  to  his  protection?  The  question 
is  not  new  in  the  courts  of  this  country.  It  has  arisen  and 
been  decided  in  vai'ious  courts  of  the  highest  respectability, 
agiiinst  the  claim  set  up  here,  in  cases  that  can  not  be  distin- 
guished from  this  case  with  regard  to  the  reasons  and  ])rin- 
cij>lcs  governing  their  decision.     Webber  v.  Townly,  43  Mich. 
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634;  Bean  v.  People,  7  Col.  200;  Buck  v. Collins,  51  Ga.  391; 
Cormack  v.  Wolcott,  Register,  37  Kan.  391. 

The  effect  of  the  decree  in  this  case  is  to  divest  the  re- 
corder of  the  power  conferred  upon  him  by  the  law,  of  exer- 
cising a  reasonable  discretion  in  the  care,  management  and 
government  of  his  office,  and  the  preservation  of  original 
deeds,  books  and  records,  confided  to  his  custody.  The  decree 
is,  for  that  reason,  unauthorized  by  law,  and  manifestly  erro- 
neous. The  Title  Guarantee  Trust  Co.  v.Reilly,  Register,  38 
Hun,  429;  The  German-American  Loan  &  Trust  Co.  v.  Rich- 
ards, Register,  99  N.  Y.  620. 

The  resolution  of  the  board  of  county  commitsioners,  em- 
bodied in  the  notice  given  by  the  recorder  to  complainants, 
and  set  out  in  our  statement  of  the  case,  was,  in  our  opinion, 
unauthorized  and  void.  And  it  seems  to  us  that  the  only 
decree  to  which  the  complainants  were  entitled,  would  have 
been  a  decree  declaring  such  resolution  void  and  restraining 
defendants  from  attempting  to  carry  it  into  effect. 

The  decree  of  the  court  below  will  bo  reversed  and  the 
cause  remanded,  for  further  proceedings  not  inconsistent  witji 
this  opinion. 

Reversed  and  remanded. 


Village  of  Jefferson 

V. 

Georgia  Chapman. 


M'unicipal    Cwporations — Personal     Injuries — Dtfective    Sidetcnlk- 


27      43 
69    545 


Agency — Notice — Evidence — Instructions — Practice.  ^     95 

1.  A  municipal  corporation,  incorporated  under  the  general  law,  is  liable 
to  any  party  injured,  while  exercising  ordinary  care,  by  reason  of  a  breach  of 
jts  duty  to  keep  its  streets  and  sidewalks  in  a  reasonably  safe  condition  for 
traveling  in  the  ordinary  modes. 

2.  A  municipal  corporation  can  not  escape  liability  for  an  injury  caused 
by  the  use  of  defective  material  in  restoring  a  cross-walk  over  a  ditch,  on 
the  ground  that  the  work  was  done  by  an  independent  contractor,  if  the  re- 
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moval  of   the  walk  was  a  necessary  incident  of  the  work  which  he  was 
directed  to  perform. 

3.  Where  it  is  sought  to  hold  a  municipal  corporation  liable  as  the 
direct  author  of  the  nuisance  complained  of,  notice  by  lapse  of  time  or  other- 
wise is  unnecessary. 

4.  It  is  proper  to  reject  evidence  which  is  inadmissible  for  the  purpose 
for  which  it  is  offered,  although  admissible  for  other  purposes.  The  party 
making  the  offer  will  be  confined  in  this  court  to  the  offer  made  at  the  trial. 

5.  It  is  proper  to  refuse  instructions  touching  an  issue  which  is  imma- 
terial upon  the  theory  of  the  case  as  tried. 

[Opinion  filed  June  13,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
EoLLiN  S.  Williamson,  Judge,  presiding. 

This  was  an  action  by  the  appellee  against  the  village  cor- 
poration, ap])ellant,  to  recover  for  a  personal  injury  to  the 
former,  while  traveling  on  the  sidewalk  along  St.  Charles 
Avenue  after  dark  December  2,  1885,  occasioned  by  the  sud- 
den tipping  of  a  loose  plank  of  a  defectively  constructed  cross, 
ing  over  a  ditch  at  the  intersection  of  said  street  with  Center 
Street  in  said  village. 

The  declaration  contained  three  counts,  of  which  the  first, 
after  setting  out  the  legal  duty  of  the  corporation,  charged  the 
defendant  with  having  negligently  suffered  the  said  cross-walk 
to  be  and  remain  in  a  bad  and  unsafe  condition  on  account  of 
the  plank  thereof  being  unfastened  and  insecure,  and  to  so  con- 
tinue for  such  a  period  of  time  before  said  injury,  as  that  de- 
fendant might,  by  the  use  of  reasonable  care  and  diligence,  have 
discovered  the  defects  and  repaii'ed  the  same,  setting  out  the 
special  circumstances  of  the  injury. 

The  second  count  avers  that  defendant,  having  removed  a 
cross-walk  at  the  place  in  question  for  the  purpose  of  re |  air- 
ing the  street  and  improving  the  drainage,  in  restoi-ing  the 
same,  negligently  used  decayed  and  broken  planks,  placed  and 
left  the  same  without  nailing  or  fastenings,  etc. 

The  third  count  charged,  in  substance,  that  defendant  negli- 
gently caused  said  cross-walk  to  be  constructed  of  decayed  and 
broken  planks  and  left  the  same  across  said  ditch  without  being 
nailed  or  otherwise  fastened,  etc. 
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The  evidence  tended  to  show  that  a  few  days  before 
the  injury  to  plaintiff,  persons  employed  by  the  defendant 
had  been  at  work  regulating  the  grade,  cleaning  out  and 
deepening  the  ditch  at  the  place  in  question;  that  the 
removal  of  the  apron  made  of  planks,  and  being  the  cross- 
ing over  said  ditch,  which  had  been  there  and  used  as 
a  crossing  previously,  was  a  necessary  incident  to  the  do- 
ing the  said  work ;  that  it  had  been  removed  as  a  part  of 
said  work  by  said  persons,  and  without  such  crossing  the  street 
was  dangerous  to  travelers  on  foot;  that  just  before  the  time 
of  plaintiff's  injury,  said  persons  doing  said  work,  attempted 
to  replace  the  apron  or  crossing  over  said  ditch;  that  some  of 
the  planks  used  were  rotten  at  the  end,  were  unfit  for  the  pur- 
pose, were  irapro|>erly  laid  and  left  without  reasonably  safe 
supports  or  fastenings;  that  on  the  evening  of  December  2, 
1885,  a  little  after  dark,  the  plaintiff,  while  traveling  along  St. 
Charles  Avenue,  being  wholly  unapprised  as  to  the  situation 
of  said  apron  or  crossing,  and  in  the  exercise  of  due  care, 
walked  upon  the  said  apron  as  a  part  of  the  street  crossing, 
when  a  plank  thereof,  on  which  she  had  6te|)i)ed,  suddenly 
tipped  out  of  its  proper  place,  by  reason  of  wliich  her  right 
foot  and  leg  went  down  toward  the  bottom  of  the  ditch  while 
her  body  was  thrown  violently  backward  and  down  upon  the 
planks,  thus  inflicting  a  severe,  painful  and  probably  perma- 
nent injury,  involving  the  spinal  and  uterine  regions  of  her 
body. 

The  defendant  introduced  evidence  tending  to  show  that 
the  work  in  question  was  done  under  a  verbal  contract  between 
it  and  one  Goven,  and  asked  of  one  of  the  trustees  of  the  vil- 
lage, who  had  been  called  as  a  witness,  "what  was  the  contract?" 
Upon  objection  by  the  plaintiff's  counsel,  the  counsel  for 
defendant  thereupon  stated  to  the  court:  "  We  want  to  sliow 
that  this  work  was  done  by  contractors  without  any  supervision 
of  the  village  authorities;  that  this  apron  was  placed  in  its 
dosition  and  in  the  condition  in  which  it  was  at  the  time  of 
this  accident  by  the  contractors,  without  any  supervision,  or 
without  any  influence,  or  without  consent  of  the  village 
authorities."     The  court  excluded  the  offer,  and  defendant 
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excepted.  Counsel  for  defendant  thereupon  made  the  follow- 
ing offer  of  evidence: 

Mr.  Cox :  Now,  we  offer  to  prove  by  this  witness,  as  one 
of  the  trustees  of  the  town  of  Jefferson,  and  Henry  Woiffe* 
as  another  trustee,  that  they  were  authorized  by  the  board  of 
trustees  of  the  village  of  Jefferson  to  make  a  contract  for  the 
grading  of  St.  Charles  Avenue  and  Center  Streets,  at  the  point 
where  the  accident  is  alleged  to  have  occurred ;  that,  in  accord- 
ance with  this  authority,  they  made  a  contract  with  one  Goven 
for  the  grading  of  such  streets;  that  said  Goven,  acting  under 
said  contract,  proceeded  with  the  work  of  grading  said  street, 
and  that  he,  in  the  prosecution  of  that  work,  removed  the  apron 
over  the  ditch  where  the  accident  was  alleged  to  have  occurred ; 
that  the  village  retained  by  the  contract  no  control  or  super- 
vision over  the  work ;  that  said  contractor  proceeded  with  said 
work  until  the  close  of  the ;2d  day  of  December,  1885,  and  on 
the  evening  of  said  day,  prior  to  the  accident,  replaced  the 
apron  in  the  condition  in  which  it  remained  at  the  time  of 
said  accident. 

This  offer  was  likewise  excluded  by  the  court,  and  the 
defendants  excepted.  No  other  evidence  upon  the  points  was 
offered. 

The  defendant  requested  the  court  to  give  the  following, 
among  other  instructions,  but  the  court  refused  to  give  the 
same: 

"  The  jury  are  instructed,  that  in  order  for  the  plaintiff  to 
recover,  she  must  show  that  the  village  had  actual  or  con- 
structive notice  of  the  defect  in  the  sidewalk ;  and  that  when 
a  dangerous  place  is  made  in  the  sidewalk  by  third  parties, 
unknown  or  without  the  knowledge  or  consent  of  the  village 
authorities,  the  village  can  not  be  deemed  negligent  until 
knowledge  or  notice  of  such  defect  is  brought  home  to  the 
officers  of  tlie  village,  unless  the  dangerous  place  has  existed 
for  such  a  length  of  time  before  the  injury,  that  the  village 
authorities  might  or  ought  to  have  known  of  its  existence  by 
the  use  of  reasonable  diligence. 

"If  the  jury  believe,  from  the  evidence,  that  the  sidewalk 
in  which  the  defect  is  alleged  to  have  been,  and  where  the 
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plaintiff  is  alleged  to  have  been  injured,  was  ])roper]y  and 
safely  constructed  and  laid  down,  and  prior  and  up  to  or  about 
the  time  of  the  alleged  injury,  it  appeared  to  be  in  proper  and 
Siife  condition,  then,  if  there  be  no  evidence  that  the  defend- 
ant had  actual  knowledge  of  such  defect,  or  that  the  defect 
existed  for  such  a  length  of  time  before  the  injury  that  tlio 
defendant  might  or  would  liave  known  it  by  the  use  of  reason- 
able diligence,  the  jury  should  find  the  defendant  not  guilty. 

"Notwithstanding  the  jury  may  beh'eve  from  the  evidence 
that  the  sidewalk  at  the  time  of  the  alleged  injury  was  defect- 
ive, yet  this  fact  alone  would  not  be  suflicient  evidence  of 
negligence  on  the  part  of  the  defendant.  In  order  to  charge 
the  defendant  with  negligence,  it  must  appear  from  the  evi- 
dence not  only  that  the  sidewalk  was  defective  at  the  time  of 
the  alleged  injury,  but  it  must  further  appear  that  such  defect 
was  actually  known  to  the  village  througli  some  of  its  officers, 
a^jents  or  servants,  or  that  the  defect  had  existed  for  such  a 
length  of  time  prior  to  the  alleged  injury  that  the  village,  in 
the  exercise  of  ordinary  care,  would  or  should  have  known  of 
the  defect" 

There  was  a  verdict  for  plaintiff,  and  damages  assessed  at 
86,000,  and  the  judgment  thereon  is  brought  here  by  appeal, 
the  appellant  assigning  for  error,  among  other  things,  the 
exclusion  of  said  offers  of  evidence  and  refusal  to  give  said 
instructions. 

Messrs.  Jesse  Cox  and  William  M.  Stanley,  for  appel- 
lant. 

The  question  fairly  arose  for  the  jury  as  to  whether  the 
cross-walk  was,  at  the  time  of  the  accident,  in  the  condition  it 
was  claimed  to  be  in  by  the  appellee,  and  whether,  if  it  was 
then  in  such  condition,  it  had  been  in  such  a  condition  for 
such  a  length  of  time  that  the  authorities  of  the  village  ought, 
in  the  exercise  of  reasonable  diligence,  to  have  discovered  the 
defect  and  repaired  the  walk.  City  of  Chicago  v.  Murphy,  84 
111.  224;  City  of  Gilman  v.  Haley,  7  111.  App.  349;  City  of 
Aurora  V.  Dale,  90  111.  46;  City  of  Aurora  v.  Hillman,  90  111.  61 ; 
City  of  Chicago  v.  McCarthy,  75  III.  602. 
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The  evidence  showed,  or  tended  to  eliowj  that  tlie  defect  in 
the  walk  was  not  caused  by  any  act  of  the  contractor,  but  that 
it  existed,  if  it  existed  at  all.  prior  to  the  removal  of  the  walk 
by  the  contractor,  and  was  due  to  the  rotting  of  the  planks, 
and  the  natural  and  ordinary  wear  and  tear  of  the  cross-walk. 
The  fact,  therefore,  that  this  contractor  removed  and  replaced 
the  cross-walk  in  question  prior  to  the  accident,  furnished  no 
excuse  for  the  court  refusing  to  give  the  fourth,  fifth  and  sixth 
instructions  asked  for  by  the  appellant.  The  appellant  was 
entitled  to  an  instruction  upon  any  theory  of  the  case  which 
it  might  adopt,  if  there  was  any  evidence  which  might  support 
such  theory.  Bennett  v.  Connelly,  103  111,  60;  Peoria  M.  & 
F.  Ins.  Co.  V.  Anapow,  45  111.  86;  Wooters  v.  King,  54  111. 
343. 

Notice  to  the  contractor  or  his  men  of  the  alleged  defect  in 
the  cross-walk  was  not  in  any  sense  notice,  either  actual  or  con- 
structive, to  the  village  authorities.  He  was  neither  officer, 
agent,  nor  servant  of  the  defendant  corporation.  City  of  Chi- 
cago V.  McCarthy,  75  111.  602 ;  Hale  v.  Johnson,  80  111.  185 ; 
City  of  East  St.  Louis  v.  Giblin,  3  Broad.  219. 

While  it  may  be  admitted  that  a  municipal  corporation 
is  bound  to  use  due  diligence  to  see  that  work  authorized  to 
be  done  under  contract,  is  done  in  such  a  manner  as  not  to 
expose  others  to  injury,  in  a  case  where,  from  the  character 
of  the  work  to  be  done,  danger  necessarily  ensues,  yet  it  is 
well  settled  that  where  the  work  authorized  is  not  necessarily 
dangerous,  where  the  injury  results  not  from  the  dangerous 
nature  of  the  work  itself,  authorized  by  the  corporation  to  be 
done,  but  from  the  negligent  manner  in  which  it  is  done  by 
the  contractor,  the  manicij)al  corporation  is  not  liable.  Pack 
V.  The  Mayor,  8  N.  Y.  (4  Selden),  222;  Kelly  v.  The  Mayor, 
11  K  Y.  (1  Kernan),  432;  2  Dillon  on  Mun.  Corp.,  Sees.  1027 
to  1033,  and  cases  cited  in  notes. 

And  especially  is  this  true  where,  as  in  this  case,  the 
obstruction  or  defect  in  the  street  (if  any  there  was),  causing 
the  injury,  is  wholly  collateral  to  the  contract  work,  and  is 
charged  by  the  plaintiflF  to  be  entirely  the  result  of  the  negli- 
gent and  wrongful  acts  of  the  contractor,  sub-contractor  or  his 
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servants  In  such  a  case  »  mnnicipal  corporation  is  not  liable. 
2  Dillon  on  Mim.  Corp.,  Sec.  1030;  Bobbins  v.  The  City  of 
Chicago,  4:  Wallace,  657.  The  cases  of  the  Citj  of  Springfield 
V.  LeClaire,  49  IlL  476,  The  Citj  of  Chicago  v.  Johnson, 
53  IlL  91,  Storrs  v.  The  City  of  Utica,  17  K  Y.  104,  do  not 
at  all  conflict  with  the  doctrine  contended  for. 

The  statute  limits  the  amount  of  damages  for  loss  of  life  to 
$5,000,  and  certainly  by  analogy,  in  cases  where  life  is  not 
lost,  where  the  capacity  of  labor  remains,  and  where  it  does 
not  certainly  appear  that  the  injuries  will  be  permanent,  a 
verdict  of  $0,000  for  an  injury  of  the  kind  claimed  in 
this  case  is  certainly  excessive.  In  this  State,  we  insist 
that  the  courts  have  uniformly  discountenanced  verdicts  of 
this  amount  in  cases  of  this  kind.  Kepperly  v.  Eamsden,  83 
111.  354;  III.  Gen.  B.RCo.  v.  Welsh,  52  111.  183;  City  of  Chi 
cago  V.  Langlass,  52  111.  256;  Chicago,  R.  I.  &  P.  R.  R.  Co. 
V.  McAra,  52  111.  269;  Chicago  &  X.  W.  R  R.  Co.  v.  Jack- 
eon,  55  111.  492. 

Messrs.  Monk  &  Elliott,  for  appellee. 

A  municipal  corporation  is  liable,  without  notice,  for  a 
defect  caused  by  its  own  negligent  act 

It  is  only  wlien  the  defect  results  from  natural  wear  and 
decay,  or  some  other  cause,  for  which  the  corporate  author- 
ities are  not  responsible,  that  notice  is  essential  to  recovery 
for  injuries  occasioned  thereby.  A  party  is  not  entitled  to 
notice  of  his  own  acts.  Springfield  v.  Lo  Claire,  49  III.  476  ; 
Cityoi  Chicago  v.  Johnson,  63  111.  01;  Alexander  v.  Mt.  Ster- 
ling, 71  III.  366;  City  of  Chicago  v.  Brophy,  79  111.  277; 
Burso  V.  Buefaio,  90  K  Y.  679;  Russell  v.  Inhabitants  of 
Columbia,  74  Mo.  480;  Mayor  v.  O'Donnell,  53  Md.  110; 
Circleville  v.  Ifoubing,  41  Ohio  State,  465. 

Municipal  corporations  are  under  an  affirmative  duty  to  see 
that  the  streets  are  kept  free  from  such  dangerous  places,  and 
are  bound  to  exercise  a  reasonable  degree  of  care  and  over- 
eight  to  that  end.  The  fact  that  work  is  being  done  upon  the 
streets  is  no  excuse  for  surrendering  the  control  and  super- 
vision of  them  to  a  contractor.     When  such  work  is  let  to  a 

VuL  XXVII  4 


50  Appellate  Courts  of  Illinois. 

"  ■        ■     % ■  - 

Vol.  27.]  Village  of  Jefferson  v.  Chapman. 

contractor,  it  is  the  dnty  of  the  corporation  to  retain  and  exer- 
cise sufficient  control  and  snDervision  to  enable  it  to  see  that 
the  work  is  carefully  and  properly  done.  City  of  Spring- 
iield  V.  Le  Claire,  49  111.  476;  Lesher  et  al.  v.  Wabash 
Navigation  Co.,  14  111.  85;  Hinde  v.  Same,  15  111.  72; 
Chicago,  St.  Paul  &  Fond  dn  LacR  R.  Co.  v.  McC.irthy,  20 
III.  385;  Scammon  v.  Tlie  City  of  Chicago,  25  III.  424;  City 
V.  Broj  hy,  79  111.  277;  City  of  Chicago  v.  Johnson,  53  111.  91; 
R,  R  I.  &  St.  L.  R  R  Co.  V.  Heflin,  65  111.  366;  Cairo  & 
St.  Louis  R  R  Co.  v.  Wolsey,  85  111.  370;  West  v.  St.  L.,  V. 
&  T.  H.  R  R  Co  ,  63  III.  545;  Mayor,  etc.,  v.  Brown.  9  Ileis- 
kell,  1;  Mayor  v.  O'Donnell,  53  Md.  110;  Circleville  v.  Neu- 
bing,  41  Ohio  St.  465;  City  of  Detroit  v.  Corey,  9  Mich.  165; 
Russell  V.  Inhabitants  of  the  Town  of  Columbus,  74  Mo.  4SU; 
Mayor  v.  Donnelly,  71  Ga.  258;  Mc Williams  v.  Detroit  City 
Mills  Co.,  31  Mich.  274;  Stores  v.  City,  17  N.  T.  109;  Rob- 
bins  V.  City  of  Chicago,  4  Wall.  657. 

It  is  submitted  that  the  authorities  cited  are  decisive  of  this 
case.  Nor  do  these  decisions  restu|)on  mere  arbitrary  dictum. 
They  depend  uponapd  enunciate  a  principle  founded  in  jus- 
tice and  reason.  The  village  was  made  a  body  politic  u}.>on 
the  condition  that  the  trust  confided  to  it  be  duly  executed. 
Valuable  franchises  and  powers  were  conferred  upon  a  known 
and  responsible  body,  and  it  would  be  intolerable  if,  while 
retaining  the  franchise,  the  obligations  imposed  for  the  beneiit 
of  the  public  could  be  shuffled  ofiE  upon  transient  and  irresjx)n- 
sible  contractors.  Georgia  Chapman  had  no  voice  in  the 
selection  of  the  contractors  who  should  do  this  work,  nor  in 
determining  what  precautions  should  be  observed  to  have  it 
done  in  a  careful  and  prudent  manner.  She  had  nothing  to 
say  as  to  what  provision  should  be  made  for  the  indenmit}'  of 
the  village  against  lawful  claims  arising  from  their  negligence. 
All  of  these  matters  were  in  the  hands  of  the  villaffe  author- 
ities,  and  if  they  surrendered  the  control  of  the  street  into  the 
hands  of  irresponsible  parties,  without  taking  any  security  for 
the  indemnity  of  the  village,  it  was  their  own  fault,  and  they 
should  be  answerable  for  it. 

McAllister,  J.     The  village  of   Jeflferson,  the  appellant, 
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is  a  municipal  corporation,  created  ander  the  general  statute 
relative  to  cities  and  villages  in  this  State,  by  which  the  cor- 
]^)oration  is  invested  with  ample  powers  in  trust  for  the  pur- 
pose, and  from  which  the  legal  duty  to  the  public  arises,  of 
keeping  its  streets  and  sidewalks  in  a  reasonably  safe  condition 
for  tmvel  in  the  ordinary  modes,  by  day  as  well  as  by  night, 
by  all  persons  in  the  exercise  of  ordinary  care.  2  Dillon  on 
Mnn.  Corp.,  3d  Ed.,  Sec.  1019.  And  it  is  the  general,  well  set- 
tled law  in  this  State,  that  such  corporation  is  liable  to  any 
]»rty  injured  while  exercising  such  care,  by  reason  of  a 
breach  of  that  duty.  Browning  v.  City  of  Springfield,  17 
111.  143;  City  of  Bloomington  v.  Bay,  42  111.  503;  City  of 
Kockford  v.  Hildebrand,  61  111.  161. 

We  are  of  opinion  that  the  verdict  in  this  case  was  fully 
justified  by  the  evidence.  Counsel  for  appellant  contend,  that 
if  the  work  upon  the  street  and  ditcli  in  question  was  done  by 
an  independent  contractor  over  whom,  in  doing  such  work, 
the  village  authorities  had  no  control,  and  the  work  con- 
tracted  to  be  done  was  not  itself  dangerous,  then  the  village 
would  not  be  liable  and  the  remedv  must  be  held  that  the  trial 
court  erred  in  rejecting  the  respective  offers  of  evidence  on 
defendants  behalf  to  that  effect 

The  difficulty  with  the  counsel's  position  is,  that  one  essen- 
tial element  is  wanting  in  each  of  the  offers  made.  Neither 
of  them  can  fairly  be  construed  as  embracing  any  proposition 
to  prove  anything  beyond  the  mere  facts  of  there  being  a 
contract  between  defendant  and  Goven  for  doing  the  work  in 
question  ;  that  it  was  done  by  the  latter  under  such  contract; 
and  that,  by  tlie  terms  of  the  contract,  the  defendant  had  no 
control  over  the  contractor  as  to  its  performance.  On  neither 
offer  was  there  any  intimation  of  a  purpose  or  desire  to  prove 
that  the  work  contracted  for  was  not  of  itself  dangerous,  or 
would  not  necessarily  render  the  street  defective  or  unsafe  or 
dangerous  for  travel,  or  that  the  removal  of  the  apron,  which 
formed  a  part  of  the  cross-walk  over  the  ditch  was  not  a 
necessary  incident  to  the  doing  the  work  contracted  for. 

The  evidence  tended  to  show  that  the  removal  of  said  apron 
was  a  necessary  incident,  and  that  it  wonld  render  the  cross- 
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ing  defective  and  dangerous,  especially  in  the  night  time,  on 
account  of  the  width  and  depth  of  the  ditch. 

If  the  removal  of  the  apron  was  a  necessary  incident  of  the 
work  directed  to  be  done,  and  it  wotild  necessarily  render  the 
street  defective  and  dangerous  for  the  purposes  of  travel, 
unless  such  apron  was  restored  in  a  reasonably  safe  condition, 
or  the  place  provided  with  guards  or  protection,  then  the 
defendant  was  subject  to  the  statutory  obligation  or  duty  to 
the  public  to  make  such  restoration  or  provide  such  guards 
or  protection;  and  failing  therein,  the  defense  that  the  work 
was  done  by  an  independent  contractor  is  wliolly  inadmissible* 
The  defendant,  under  such  circumstances,  must,  in  the  eye  of 
the  law,  be  regarded  as  the  direct  author  of  the  nuisance 
which  resulted  in  the  injury  to  the  plaintiff.  2  Dillon,  supra^ 
Sees.  1029,  1030  and  1031;  City  of  Sju-ingfield  v.  Le  Claire, 
49  III.  476;  Joliet  v.  Harwood,  86  111.  110;  Lockwood  v. 
Mayor,  2  Ililt  ^^\  Storrs  v.  Utica,  17  X.  Y.  104;  Savannah 
V.  Waldner,  49  Ga.  316;  Murphy  v.  Lowell,  124  Mass.  564. 

If  we  are  correct  in  the  above  views  of  the  law,  then  it 
must  follow  that  there  was  no  error  in  rejecting  said  oflFers  of 
evidence,  because, '  taking  them  as  they  were  respectively 
made,  the  evidence  proposed  was  immaterial,  and  it  was  not 
admissible  for  the  purpose  for  which  it  was  offered.  If  it 
was  admissible  for  any  other  purpose,  or  by  having  some 
other  matter  coupled  with  it,  then  it  was  the  duty  of  the 
counsel  making  the  offer  to  specify  such  other  purpose  or 
matter,  and  failing  to  do  so,  the  exception  must  fail.  The 
party  making  the  offer  must  be  confined  in  the  Appellate 
Court  to  the  specific  offer  which  he  made  at  the  trial. 
Wheeler  v.  Eice,  8  Cush.  208,  and  cases  there  cited ;  Beard  v. 
Dedolph,  29  Wis.  136 ;  Jones  v.  The  State,  11  Lea  (Tenn.)  468. 

The  only  other  point  we  deem  worthy  of  mention,  is  the 
refusal  to  give  the  several  instructions  asked  for  defendant 
and  set  out  in  our  statement  of  the  case.  The  pith  of  them 
all  is  as  to  the  requirement  of  notice  to  the  defendant  corpora- 
tion of  the  obstruction  or  defect  in  the  street,  as  an  element 
of  the  cause  of  action. 

It  is  true  that  the  first  count  in  the  declaration  sets  out  a 
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cause  of  action  wherein  such  requirement  is  a  necessary  ele- 
ment. But  the  second  and  third  counts  respectively  charge 
the  defendant  as  the  direct  author  of  the  nuisance  in  the  street 
and  as  for  acts  of  positive  misfeasance.  In  such  a  case,  notice 
to  the  corporation  by  lapse  of  time  or  otherwise,  is  unnecessary. 
Citv  of  Chicago  v.  Johnson,  53  111.  91. 

The  case  was  tried  on  behalf  of  plaintiff  wholly  upon  the 
theory  of  tlie  defendant  being  the  direct  author  of  the  nuisance, 
and  the  evidence  supported  that  theory.  In  each  of  the  in- 
structions in  question,  that  feature  of  the  case  is  wholly  ignored ; 
for  that  reason  they  were  properly.refused.  To  have  given 
them  would  simply  be  the  giving  instructions  calculated  to 
mislead  the  jury. 

We  think  the  merits  of  the  case  were  clearly  with  the  plaint- 
iff; that  ihe  verdict  is  well  supported  by  the  evidence  ;  and 
that,  taking  the  instructions  all  together,  the  jury  was  fairly 
and  properly  instructed  as  to  every  material  point  of  law. 
The  judgment  should  be  affirmed. 

Judgment  a^rmed. 


John  J.  McQillts  and  Henry  W.  King,  Impleaded, 

ETC., 
V. 

F.  W.  Bishop. 

7'r^*;)a<»«  de  Bonis  Asportatis — Sheriff— At fachmenf  Writ  as  Juntifica- 
ihn — Jurisdiction — Pleading — New  Assignment — Trespass  ab  Initio— 
Joint  Verdict — Damages. 

1.  Where  the  declaration  stntes  a  case  of  trespass  de  bonis  asporta/is,  the 
wronjrf  ul  seizure  of  the  goods  and  chattels  de-»cribed  is  the  gist  of  the  action, 
the  conversion  of  the  good**  alleged  being  mere  matter  of  aggravation. 

2.  Where  the  justification  of  a  trespass  is  nnder  a  writ,  warrant  or  other 
process  of  a  court  of  record,  and  it  is  claimed  that  the  defendant  hai$  been 
guiltj'  of  any  illegal  conduct  or  undue  violence,  the  plaintiff  should  reply 
the  facts  or  new  assign.  Matter  showing  that  the  defendant  by  subsequent 
miiiconduct  became  a  trespasser  ab  initio  should  be  specially  replied. 
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3.  Where  a  joint  verdict  againpt  two  defendants  must  be  set  aside  as  to 
one  of  them,  it  can  not  stand  as  to  the  other. 

4.  In  an  action  of  trespass  against  a  sheriff  and  another  to  recover  dam- 
ages for  an  alleged  wrongful  levy  on  a  stock  of  goods,  it  is  held:  That  the 
sheriff  may  justify  under  an  attachment  writ  regular  on  its  face,  although 
the  subsequent  proceedings  were  without  jurisdiction  because  of  an  insuffi- 
cient service  or  a  defective  return  by  the  sheriff;  that  the  attachment  writ 
and  evidence  tending  to  show  that  the  plaintiff  was  a  fraudulent  purchaser, 
were  improperly  excludetl ;  that  the  pleadings  furnished  no  foundation  for 
the  contention  thiit  the  sheriff,  by  turning  the  plaintiff  out  and  selling  the 
goods  under  a  void  execution,  became  a  trespasser  ah  initio;  and  that  evi- 
dence touching  the  value  of  the  good  wil?  of  the  plaintiff'^  bu^^iness  was 
improperly  admitted  and  an  instruction  thereon  improperly  given. 

[Opinion  filed  June  14,  188S.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,   Judge,  presiding. 

This  action  was  brought  to  recover  against  appellants  for 
levying  on  a  certain  stock  of  goods  which  was  in  the  posses- 
sion of  appellee  at  Peshtigo,  in  Wisconsin.  The  levy  was 
made  and  the  goods  seized  by  McGillis  as  sheriff  of  Marinette 
County,  under  attachment  writs  from  the  Circuit  Court  of  said 
count}'  against  Ferdinand  Armstrong,  one  of  the  writs  being 
in  favor  of  King  and  his  partners.  The  declaration  contained 
two  counts.  The  first  alleged  that  plaintiff  was  jwssessed  in 
ills  own  right,  at  Peshtigo,  in  the  State  of  Wisconsin,  of  a  cer- 
tain stock  of  general  merchandise,  together  with  store  fixtures 
and  business  equipments,  and  was  carrying  on  a  general  mer- 
chandising business,  which  property  was  of  great  value;  that 
the  said  defendants,  wrongfully  and  without  just  cause  or  ex- 
cuse, entered  upon  the  premises,  then  and  there  being  occupied 
bv  the  plaintiff  as  aforesaid,  and  seized,  took  and  carried  away 
all  of  the  said  stock  of  merchandise,  store  fixtures,  etc.,  then 
aud  there  being,  and  which  were  then  and  there  the  property 
of  the  plaintiff,  and  converted  the  same  to  their  own  use,  to 
the  great  wrong  and  injury,  etc. 

Second  count:  Plaintiff  was  at  the  day  and  year  aforesaid, 
and  at  the  place  aforesaid,  carrying  on  a  business  of  great 
value,  from  conducting  of  which  plaintiff  was  securing  great 
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profits,  and  was  well  entitled  to  carry  on  said  business  without 
hindrance;  nevertheless  defendants  wrongfullj'^  and  unjustly 
and  without  proper  cause  or  excuse  therefor, entered  upon  the 
promises  then  being  occupied  by  plaintiff,  and  then  and  there 
seized  and  carried  away  all  the  goods,  wares,  fixtures,  etc., 
then  if!  the  possession  of,  and  owned  by  plaintiff,  which  were 
then  and  there  of  great  value,  and  converted  the  same  to  their 
own  use,  and  thereby  broke  np  and  destroyed  said  business  of 
the  plaintiff,  by  means  wheiieof  plaintiff  sustained  great  loss 
and  damage,  etc. 

Appellant  King  pleaded  not  guilty;  second  plea,  that  prop- 
erty was  the  property  of  the  plaintiff;  and  third,  property  in 
Ferdinand  Armstrong. 

McGillis  pleaded  not  guilty,  and  a  s]>ecial  plea  setting  out 
the  issuing  from  the  Circuit  Court  of  Marinette  County,  Wis- 
consin, on  October  23,  1884,  in  an  action  commenced  therein 
by  King  et  al.  against  one  Fred  Armstrong,  of  a  writ  of 
attachment  directed  to  the  sheriff  of  said  county,  commanding 
said  sheriff  to  attach  and  safely  keep  all  the  property  of  said 
Armstrong  within  his  county,  or  so  much  thereof  as  should 
be  sufficient,  etc.,  as  security  for  the  satisfaction  of  such  jud^:- 
ment  as  said  King  and  others  might  recover  in  said  action, 
which  said  writ  of  attachment  was,  on  said  October  23,  1SS4, 
delivered  to  said  defendant,  who  then  and  there  was  sheriff  of 
said  county,  to  execute  according  to  law.  By  virtue  of  which 
said  writ  of  attachment  and  for  the  purpose  of  executing  the 
same,  said  defendant  on  the  day  aforesaid  peacefully  entered 
the  said  premises,  doing  no  unnecessary  damage,  and  seized 
the  said  goods  and  chattels  in  the  said  declaration  mentioned 
and  removed  the  same  in  execution  of  said  writs,  which  are 
the  supposed  trespasses  above  complained  of.  And  said  de- 
fendant further  says  that  the  said  goods  and  chattels  in  tiie 
said  declaration  mentioned  at  the  said  time  when,  etc.,  were  the 
property  of  the  said  Fred  Armstrong,  and  not  of  the  said 
plaintiff,  and  were  subject  to  attachment,  and  said  defendant 
says  that  the  said  writ  of  attachment  was  by  him  duly  i*e- 
turned  into  said  Circuit  Court  of  Marinette  Countj*  according 
to  law,  etc. 
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A  Bccund  special  plea,  substantially  the  same  as  tlie  forego- 
poing»  was  also  Hied  hy  McGillis.  To  these  special  plea.s 
plaintiff  tiled  a  replication  de  injima  and  a  traverse  of  tl>e 
allegation  in  the  pleas  that  tlie  goods  were  the  property  of 
Armstrong,  and  not  of  the  plaintiff.  Upon  the  issue  thus 
formed  tlie  case  was  submitted  to  a  jury,  and  a  Terdict  ren- 
dered in  favor  of  appellee  for  $7,500,  on  which  verdict  judg- 
ment was  entered,  and  tliis  case  is  brought  to  this  court  by 
appeal. 

Messrs.  Tenner-,  Bashford  &  Tkxney,  for  appellant. 

Messrs.  W.  P.  Black  and  FA]iiicHiLD  &  Fairchild,  for 
appellees. 

MoRAN,  P.  J.  The  declaration  states  a  case  of  trespass  ^e 
h^nis  aapckrtatis.  The  wrongful  and  unlawful  seizure  of  tho 
goods  and  chattels  described  is  the  gist  of  the  action,  just  as 
in  trespass  qxia7*e  clausum  the  breaking  and  entering  the  close 
is  the  gi-avamen  of  the  charge.  The  conversion  of  the  goods 
alleged  in  tlie  declaration  is  but  aggravation.  Taylor  v.  Cole, 
<  <>'        8  Teott.  155;  Gelston  v.  Hoyt,  3  Wheat.  326. 

The  defendant,  McGillis,  justified  the  seizure  of  the  goods 
tinder  a  writ  of  attachment,  and  alleged  that  the  goods  were 
the  property  of  the  defendant  in  the  attachment.  Plaintiff 
])ut  the  whole  plea  in  issue  by  his  replication,  and  thus  treated 
tlio  plea  as  good  in  law,  and  as  an  answei*  to  the  whole  deela- 
riition. 

To  establish  his  defense  under  this  state  of  pleadings  it  was 
only  necessary  for  McGillis  to  prove  that  he  seized  the  goods 
under  a  valid  writ  of  attachment,  and  that  the  goods  were  the 
property  of  the  defendant  in  the  writ,  and  liable  to  attachment 
at  the  suit  of  a  creditor.  The  writ  of  attachment  offered  in 
evidence  was  valid  and  regular  in  form,  and  the  return  of  the 
sheriff  thereon  was,  in  our  opinion,  in  strict  conformity  with 
the  requirements  of  the  Wisconsin  statute  relating  to  proceed- 
ings in  attacliment.  Sec.  2736,  E.  S.  of  Wis.;  Hopkins  v. 
Laiigton,  30  Wis.  379. 
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Tlie  court  below  excluded  the  writ  from  the  consideration 
of  the  jury,  and  also  excluded  the  evidence  offered  by  defend- 
ants which  tended  to  show  that  the  goods  and  chattels  levied 
on  were  the  property  of  the  defendant  in  the  writ,  and  thus 
deprived  defendant  of  all  grounds  of  defense,  and  left  no  issue 
to  be  determined  by  the  jury  save  the  amount  of  the  damages. 

The  ruling  of  the  court  in  excluding  the  attachment  writ 
and  denying  to  the  officer  who  executed  it  the  justification 
which  its  command  afforded  to  him,  is  sought  to  be  supported 
on  this  appeal  on  two  grounds.  It  is  contended :  First,  that 
the  Circuit  Court  of  Marinette  County,  from  which  said 
attachment  issued,  never  obtained  jurisdiction  of  the  defend- 
ant in  the  suit  in  which  said  writ  was  issued,  and  that  the  judg- 
ment entered  in  the  case  was  therefore  void;  and  tliat  tlie 
writ  and  levy  were  also  void,  for  the  reason  that  there  can  be 
no  valid  \vrit  and  no  valid  levy  where  no  jurisdiction  over 
the  defendant  has  been  acquired  by  the  court.  Second,  that 
if  the  writ  is  to  be  treated  as  valid  and  as  affording  a  protec- 
tion to  tlie  officer  for  the  seizure  made  under  its  authority,  yet, 
after  the  levy,  the  sheriff  was  guilty  of  such  a  gross  abuse  of 
his  attachment  process — because  he  expelled  the  plaintiff  from 
the  store  where  the  goods  were  seized,  and  assumed  entire  pos- 
session and  control  over  the  same  from  October  25tli  till  Jan- 
uary 3d  following,  and  then  sold  the  goods  under  a  void  execu- 
tion— that  he  became  in  law  a  trespasser  ctb  initio,  and  forfeited 
any  justification  which  the  writ  would  otherwise  furnish  him. 

As  a  basis  for  the  first  contention,  it  was  shown  by  the  intro- 
duction of  the  entire  record  of  the  suit  in  Marinette  County, 
Wisconsin,  that  there  was  a  defective  return  of  service  upon 
the  summons  issued  against  the  defendant  in  said  suit.  The 
return  which  was  made  by  the  defendant,  McGillis,  as  sheriff, 
stated  that  the  summons  was  served  on  the  defendant,  F.  Arm- 
strong, the  28th  day  of  October,  1884,  "  by  then  and  there 
leaving  a  true  copy  thereof  at  his  last  and  usual  place  of  abode, 
in  presence  of  Chas.  Armstrong,  his  son,  a  member  of  his 
family  of  suitable  age  and  discretion,  to  whom  I  explained  the 
contents  thereof." 

The   statute  of  Wisconsin  authorizes  service  of  summons, 
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in  the  manner  stated  in  this  return,  only  where  the  defendant 
is  not  found,  and  the  return  should  show  that  the  defendant 
was  not  found,  and  if  such  statement  is  omitted  from  the  re- 
turn, jurisdiction  of  the  defendant  is  not  shown.  Knox  v. 
'  Miller,  18  Wis.  397;  Northrup  v.  Shepard,  23  Wis.  5-13. 

The  coimsel  in  this  case  have  devoted  much  discussion  to 
the  question  whetlier  the  judgment  entered  on  this  service 
was  void  or  voidable,  and  wliether  the  return  was  amendable 
in  the  court  where  tlie  judgment  was  rendered.  The  rule 
generally  recognized  is,  that  an  officer  will  be  permitted,  in 
the  discretion  of  the  court,  to  amend  his  return  according  to 
the  facts  and  in  support  of  tlie  judgment,  and  such  we  under- 
stiind  to  be  the  practice  in  Wisconsin.  Rehnistedt  v.  Briscoe, 
55  Wis.  617. 

It  is  contended  by  appellants  that  if  the  return  might  be 
amended  in  the  Circuit  Court  of  Marinette  County,  then  the 
jurisdictional  facts  C'.»uld  be  shown  in  the  trial  of  this  case  by 
parol  and  an  oflFer  was  made  to  show  by  McGillis,  that  at  the 
time  of  the  service  and  return  of  the  summons,  Armstrong 
could  not  be  found  in  the  county.  We  are  not  ])repared  to 
give  assent  to  this  contention,  but  do  not  find  it  necessary  at 
this  time  to  express  any  final  judgment  on  the  point. 

If  it  be  admitted  that  the  court  failed  to  obtain  jurisdiction 
of  the  defendant,  and  that  no  valid  judgment  was  entered  in 
the  suit,  yet  the  slieriff  would  not  be  thereby  deprived  of  the 
protection  of  the  attachment  writ.  The  attachment  writ 
bears  date  October  23,  1884,  and  the  sheriff's  return  on  it 
shows  that  the  goods  were  seized  under  it  October  24th.  The 
return  on  the  summons  shows  that  the  service  was  made  on 
the  28th  of  October.  Grant  that  the  service  was  invalid,  or 
that  the  return,  which  was  not  made  till  -NoveniDer  10th,  was 
not  such  as  to  show  the  jurisdiction  ot  the  court  to  proceed  to 
judgment,  how  can  the  failure  to  obtain  jurisdiction  have  a 
retrospective  effect,  and  render  the  writ,  which  was  a  legal 
authority  and  mandate  to  the  officer,  at  the  time  he  seized  the 
property  in  execution  of  it,  im]K)tent  as  a  protection  to  him 
when  he  is  sued  in  trespass  for  acts  done  in  obedience  to  its 
command? 
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The  law  is  not  so.  The  wiit  was  valid  and  regular  in  form 
and  issued  from  a  court  having  authority  to  issue  it,  and  it 
became  the  duty  of  the  sheriff  when  it  was  delivered  to  him, 
to  levy  it  on  the  property  of  the  defendant  therein  named 
promptly  and  unhesitatingly,  and  because  he  was  obh'ged  to 
obey  its  mandate  the  facts  on  its  face  must  constitute  his 
justification.  "As  a  general  rule  an  officer  may  justify  under 
a  writ  regular  on  its  face,  whether  the  court  had  jurisdiction 
or  not,  although  the  writ  be  void."  Davis  v.  Wilson,  65  111. 
529. 

This  is  not  the  question  whether  the  officer  will  be  deprived 
of  the  protection  of  his  writ  when  he  does  acts  which  make 
him  a  trespasser  ab  initio.  That  question  w^c  will  discuss 
under  the  second  point.  The  question  here  is  whether  the 
officer  must,  in  order  to  make  out  a  justification  under  the 
writ  of  attachment,  show  that  proceedings  in  the  cause  sub- 
sequent to  the  levy  were  regular  and  resulted  in  a  valid  judg- 
ment. 

In  an  early  case  in  Vermont  it  was  held,  where  an  officer 
had  attached  property,  but  made  a  return  on  the  writ  so  de- 
fective that  the  suit  was  abatable,  that  thfi  attiichment  was 
valid,  and  thtj  officer  could  maintain  trespass  against  subse- 
quent attaching  creditors  who  took  the  goods,  and  it  was 
further  held  that  even  though  the  officer  should  be  guilty  of 
conduct  which  might  render  him  a  trespasser  ah  initio^  yet 
his  attachment,  being  originally  lawful,  would  not  be  affected 
by  his  subiequent  acts  of  omission  or  commission  so  as  to 
make  his  levy  void.     Newton  v.  Adams,  4  Vt.  437. 

In  Eaton  v.  Cooper,  29  Vt.  444,  it  is  said  by  Iledfield,  C.  J., 
speaking  for  the  court,  that  "  the  taking  of  property  by  virtue 
of  a  writ  of  attachment  may  be  justified  by  the  officer  and 
creditor's  attorney  without  showing  regular  subsequent  pro- 
ceedings in  obtaining  judgment,  taking  out  execution,"  etc. 

In  Grafton  v.  Carmichael,  4S  Wis.  OGO,  the  question  now 
being  considered  was  decided.  There  the  defendant  in  a  tres- 
pass suit  directed  and  aided  the  officer  in  seizing  property 
under  an  attachment  writ.  The  writ  was  regular  and  valid  in 
form,  but  the  judgment  was  invalid  by  reason  of  a  failure  to 
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cause  notice  to  the  attachment  defendant  to  be  posted  or  pub- 
lished as  required  by  law.  It  was  insisted  that  the  seizure 
could  not  be  justified  under  the  writ  because  the  proceedings 
did  not  terminate  in  a  valid  judgment,  but  the  court  held 
otherwise,  saying:  "It  will  be  borue  in  mind  that  the  original 
taking  was  under  lawful  writs,  and  with  this  taking  the  agency 
of  the  defendant  in  the  matter  ends,  unless  on  account  of  the 
defect  in  the  subsequent  proceeding,  which  was  not  owing  to 
his  fault,  he  is  liable  to  be  treated  as  a  trespasser  ah  initio^ 
and  we  do  not  think  he  can  be  held  liable  on  that  ground, 
there  being  no  proof  of  any  positive  wrong  on  his  part  which 
would  tend  to  show  that  the  original  taking,  though  lawful, 
was  for  some  other  indirect  or  unjustifiable  purpose."  It  is 
argued  that  this  case  is  to  be  distinguished  in  this  point  from 
the  one  just  cited,  for  the  reason  that  the  failure  to  show 
jurisdiction  and  a  valid  judgment  in  this  case  is  due  to  the  act 
of  the  sheriff  himself  in  failing  to  properly  serve  the  defend- 
ant in  the  suit,  or  to  make  a  suflScient  return  of  service.  But 
suppose  he  had  utterly  failed  to  make  a  return  of  the  summons 
or  had  entirely  failed  to  serve  it.  That  would,  at  most,  be  a 
nonfeasance,  and  it  is  well  settled,  as  stated  by  Spencer,  C.  J., 
in  Gates  v.  Lounsbury,  20  Johns.  427,  that,  "when  an  act  is 
lawfully  done,  it  can  not  be  made  unlawful,  unless  by  some 
positive  act  incompatible  with  the  exercise  of  the  legal  right 
to  do  the  first  act." 

We  must  conclude,  therefore,  that  the  attachment  writ, 
offered,  as  it  was,  in  connection  with  evidence  showing  that  the 
plaintiffs  in  the  writ  were  creditors  of  the  attachment  defend- 
ant, and  with  evidence  tending  to  show  that  the  purchase  by 
plaintiff  of  paid  goods  and  chattels  seized  under  the  writ  was 
fraudulent  and  void  as  to  creditors,  was  proper  and  competent 
evidence  under  McGilhV  pleas  of  justification,  and  that  it  was 
error  for  the  court  to  exclude  said  writ,  and  the  evidence 
tending  to  show  that  plaintiff  was  a  fraudulent  purchaser  of 
said  goods. 

Second.  But  it  is  said,  McGillis,  by  turning  plaintiff  out  of 
the  store  in  which  the  goods  were,  and  by  subsequently  selling 
the  goods  under  a  void  execution,  became  a  trespasser  ah  initio^ 
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and  by  his  said  wrongful  acts  lost  the  protection  of  his  writ 
The  difficulty  with  this  contention  of  counsel  is,  that  assuming 
it  for  the  present  purpose  to  be  sound,  there  is  no  foundatif'n 
laid  for  it  in  the  pleadings.  As  before  stated,  McGillis'  pleas 
answered  the  trespass  stated  in  the  declaration,  i.  ^.,  the  wrong- 
ful seizure  of  the  goods.  The  conversion  of  the  goods  or  their 
spoliation  was  mere  aggravation.  Plaintiff  took  issue  on  the 
plea  by  the  replication,  de  injuriuy  but  did  not  new  assign. 

It  is  a  fundamental  rule  of  pleading  stated  in  all  the  text 
l>ooks  on  common  law  pleading  and  illustrated  by  numerous 
decisions,  that,  where  the  justification  of  a  trespass  is  under  a 
writ,  warrant,  or  other  process  of  a  court  of  record,  and  it  is 
claimed  that  the  party  has  been  guilty  of  any  illegal  conduct 
or  undue  violence,  the  plaintiff  should  reply  the  facts  or  new 
assign,  and  matter  which  shows  that  the  defendant  by  subse- 
quent misconduct  became  a  trespasser  ab  initio  should  be 
specially  replied.  1  Chitty  on  PI.  16,  Am.  Ed.  620;  Graham 
Pr.  25S.  In  trespass  for  breaking  and  entering  the  plaintiff's 
house  and  expelling  him  therefrom,  the  breaking  and  entering 
are  the  gist  of  the  action  and  the  expulsion  is  merely  aggrava- 
tion ;  therefore  a  justification  will  cover  the  whole  declaration; 
and  if  the  plaintiff  means  to  insist  on  the  expulsion,  a^  making 
the  defendant  a  trespasser  ab  initio,  he  must  new  assign  it. 
Taylor  v.  Cole,  3  Tenn.  155.  See  also  Gelston  v.  Hoy  t,  siipra; 
Shortland  v.  Govett,  5  Barn.  &  C.  4S5 ;  Butinan  v.  Wright,  16 
N.  n.  219;  Stoughton  v.  Mott,  25  Vt.  668;  The  Six  Car- 
penters' Case  and  notes,  Smith's  Lead.  Cas.  274. 

The  plaintiff  not  having  specially  declared  by  way  of  new 
assignment  for  the  expulsion  or  for  the  sale  of  the  goods,  could 
have  no  benefit  from  the  proof  introduced  by  him  imder  the 
counts  of  his  declaration  which  were  answered  by  the  pleas ; 
and,  fni-thermore,  the  court  could  not  properly  rule  out  the 
writ  of  attachment  on  the  ground  that  the  sheriff  was  a  tres- 
passer ah  initio^  even  if  the  pleadings  were  in  a  proper  condi- 
tion to  present  that  question.  Whether  the  officer  becomes  a 
trespasser  cA  initio  is  a  question  for  the  jury  to  determine 
upon  the  evidence  under  proper  instructions  from  the  court. 

The  verdict  is  joint  against  McGillis  and  King,  and  as  it 
must  be  set  aside  as  to  McGillis  it  can  not  stand  as  to  King. 
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As  the  case  must  go  back  for  a  new  trial,  we  will  notice  the 
error  assigned  as  to  the  admission  of  evidence  of  the  vahie  of 
the  good  will  of  the  business. 

The  bill  of  sale  from  Armstrong  to  appellee  did  not  purport 
to  convey  the  good  will  of  the  business,  and  there  was 
nothing  in  the  sale  of  the  stock  which  prevented  Armstrong 
from  opening  a  store  adjacent  to  the  one  occupied  by  appellee, 
and  continuing  the  business  which  he  liad  theretofore  conducted. 
Appellee  had  no  interest  in  the  good  will,  so  far  as  the  evi- 
dence shows,  and  there  was,  therefore,  no  basis  for  the  assump- 
tion that  he  would  make  in  the  future  the  same  profits  in 
conducting  the  business  that  Armstrong  had  made  in  the  past. 
The  value  of  the  goods  and  fixtures  taken  was  the  true  measure 
of  damages,  and  the  jury  might,  if  warranted  in  an  action  of 
trespass  by  the  proof  made,  give  exemplary  damages  to  punish 
a  wanton  or  malicious  proceeding.  No  claim  for  such  punitive 
damages  was  made  in  this  case,  however,  but  a  claim  for  the 
value  of  the  good  will  was  made,  and  the  court  instructed  the 
jury  to  find  from  the  evidence  the  profits  of  the  business  to 
Armstrong  during  the  previous  year,  and  from  that  and  other 
evidence  to  ascertain  the  value  of  the  good  will  of  the  busi- 
ness, and  to  allow  such  value  as  damages  in  addition  to  the 
value  of  tlic  goods.  This  was  error.  Kussell  v.  Jzevor,  2  111. 
App.  243.  The  value  of  the  good  will  was  not  involved,  and 
w^here  tlie  jn-operty  is  taken  under  a  claim  of  right,  the  real 
dispute  being  as  to  the  title,  and  the  trespass  is  not  ac- 
companied by  any  circumstances  of  aggravation  sufficient  to 
justify  exemplary  damages,  the  law  applies  in  all  cases  the  same 
uniform  measure  of  relief  for  property  taken,  to  wit,  the  value 
of  the  property  at  the  time  of  the  conversion  and  interest 
thereon.  Oviatt  v.  Pond,  29  Conn.  479;  3  Sutherland  on 
Dam.  472. 

For  the  errors  indicated  the  judgment  must  be  reversed  and 
the  cause  remanded. 

lieversed  and  remanded. 
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F.  M.  Atkinson 

V. 

Frank  Foster. 

Creditor  9  Bill — Reci  icer — Proxy  to  Vote  Stock — Poirer  of  Court  to  Order 
Kxecufion  of. 

0 

Where  a  receiver  has  been  appointed  in  proceedinjrs  on  a  creditor's  bill, 
and  the  property  n^^sigrned  includes  stock  of  a  corporation,  the  court  uiay 
oider  the  defendant  to  execute  a  proxy  or  power  of  attorney  enabling  the 
receiver  to  vote  the  stock  at  uieetings  of  the  stockholders  of  the  corporation. 

[Opinion  filed  July  3,  1888.] 

Appkal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
IIknry  M.  Shkpard,  Judge,  presiding. 

Appellee  recovered  a  judgment  against  the  appellant,  and, 
after  the  return  oi  an  execution  no  property  found,  a  creditor's 
bill  was  filed  against  appellant,  and  such  proceedings  wereliad 
that  a  receiver  was  appointed  and  appellant  ordered  to  execute 
an  assignment  to  said  receiver  of  his  property.  The  receiver 
afterward,  on  the  Slst  day  of  August,  1887,  tiled  his  petition 
in  tlie  court,  in  which  it  was  alleged  that  the  petitioner  was 
appointed  receiver  and  that  said  Atkinson  executed  an  assign- 
ment of  his  property  in  the  usual  form,  and  was  at  that  time 
the  owner  of  450  shares  of  the  capital  stock  of  the  Chicago 
Tyre  and  Spring  Worksj  which  then  and  now  stands  in  the 
name  of  Atkinson  upon  the  books  of  the  company ;  that  at 
the  time  of  the  appointment  Atkinson  was  entitled  to  vote 
upon  said  450  shares  at  all  the  meetings  of  the  stockholders  of 
the  company ;  that  petitioner  as  such  receiver  is  advised  that 
by  such  appointment  as  between  him  and  Atkinson,  he  suc- 
ceeded to  all  the  rights  of  Atkinson  in  or  concerning  said  stock, 
including  the  right  to  vote  thereon  at  such  meetings;  that  by 
the  by-laws  of  the  company  no  transfer  is  recognized  by  the 
conipany  until  made  upon  the  books  of  the  company  by  the 
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surrender  of  the  certificate  to  the  assignee ;  that  the  certificates 
of  said  450  shares,  or  any  part  thereof,  liave  not  been  surren- 
dered, nor  have  any  new  certificates  been  issued  therefor  to 
petitioner  as  assignee.  That  by  reason  tliereof  the  receiver's 
right  to  vote  upon  said  stock  at  the  meetings  of  the  stock- 
holders will  not  be  recognized  by  the  oflicers  or  stockholders ; 
that  the  regular  annual  meeting  of  the  stockholders  lias  been 
called  to  convene  September  6,  1887;  that  the  petitioner  will 
not  be  in  a  position  to  vote  upon  said  stock  unless  the  same  be 
properly  transferred  to  him  ujjon  the  books  of  the  company, 
or  unless  Atkinson  shall  execute  to  him  as  such  receiver  a 
proxy  authorizing  him  to  vote  this  stock  ;  that  he  believes  it  to 
be  important  to  the  value  of  the  stock  and  the  interest  of  the 
estate  committed  to  his  charge  that  he  should  attend  this 
meeting  and  be  able  to  vote  thereat  upon  this  stock;  that  the 
affairs  of  the  company  by  dissensions  among  its  stockholders 
have  become  very  much  disordered ;  that  there  are  now  two 
rival  boards  of  directors,  each  claiming  to  have  authority  to 
act  as  such;  that  said  disorders  and  diesensions  have  resulted 
in  the  appointment  by  this  court  of  a  receiver  of  the  affairs 
and  assets  of  the  company,  at  the  instance  of  its  creditors,  and 
it  has  been  brought  to  the  verge  of  insolvency,  and  unless 
some  action  is  taken  toward  electing  an  undisputed  set  of 
officers  and  directors  and  taking  the  assets  from  the  hands  of 
the  receiver,  the  petitioner  believes  the  stock  will  become 
worthless;  that  Atkinson,  since  the  appointment  of  the  receiver 
of  the  company,  seems  to  be  indifferent  if  not  hostile  to  its  in- 
terests; that  petitioner  is  informed  that  Atkinson,  shortly  after 
the  appointment  of  the  receiver,  started  and  is  now  president 
of  another  corporation  known  as  the  Atkinson  Car  Spring 
Works;  that  since  the  organization  of  the  new  company  At- 
kinson has  been  working  against  the  old,  as  will  more  fully 
appear  from  circulars  which  petitioner  is  informed  and  believes 
Atkinson  caused  to  be  printed  and  sent  to  the  customers  of 
the  8f)ring  works ;  and  petitioner  believes  that  if  defendant 
Atkinson  were  to  vote  said  stock  he  would  so  act  therein  asto 
continue  rather  than  remove  the  obstacles  which  have  disor- 
dered the  affairs  of   the  spring  works;  that  petitioner  is  iu- 
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formed  and  believes  that  Atkinson  is  president  of  the  spring 
works,  and  either  Charles  HL  Ferry  or  Eli  Smith  is  secretary 
and  treasurer  thereof ;  that  by  the  by-laws  the  company's  cer- 
tificates issued  for  stock  must  be  signed  by  the  president  and 
secretary  and  treasurer;  that  Atkinson  placed  the  stock  certifi- 
cates book  in  the  possession  of  his  attorney,  Allan  C  Story. 

Petitioner  prays  that  Atkinson,  as  president,  and  Smith  or 
Ferry,  as  secretary  and  treasurer  of  the  spring  works,  be 
directed  to  issue  to  petitioner  new  certificates  for  450  shares  of 
the  stock  ujwn  the  surrender  of  the  present  certificates,  and 
for  that  purpose  that  Atkinson  and  Story  give  access  to  the 
transfer  certificate  book,  or  that  Atkinson  execute  and  deliver 
to  petitioner,  within  a  short  time  to  be  fixed,  a  proxy  author- 
izing petitioner  to  vote  upon  the  450  shares  of  stock  at  the 
meeting  of  the  6t6ckholders  and  any  adjournment  thereof,  or 
at  meetings  that  may  be  held  of  the  stockholders,  until  the 
further  order  of  tlie  court,  and  that  Atkinson  be  restrained 
from  interfering  with  petitioner  in  so  voting  said  stock  under 
eaid  i)roxy,  or  from  voting  or  attempting,  either  by  himself 

r 

or  his  agents,  etc.,  to  vote  thereon. 

The  petition  was  verified  by  the  oath  of  the  receiver,  and 
had  attached  to  it,  as  tlie  exhibits  referred  to,  copies  of  certain 
circulars.  Atkinson  filed  his  answer  to  the  petition,  in  which 
he  claimed  tiiat  the  note  on  which  the  judgment  was  taken 
against  him  as  the  basis  of  the  creditor's  bill,  had  been  paid,  as 
get  forth  in  his  answer  to  the  creditor's  bill,  and  he  made  said 
answer  |>art  of  his  answer  to  the  petitioner. 

The  receiver  supported  the  allegations  of  his  j)etition  by 
proof,  and  the  court  entered  the  following  order : 

"This  cause  coming  on  to  be  heard  u|K)n  the  |>otition  of  E. 
A.  Filkins,  the  receiver  in  above  entitled  cause,  filed  herein  on 
the  31st  day  of  August  A.  D.  18S7,  asking  for  a  transfer  or 
proxy  to  vote  upon  certain  stock  therein  mentioned  and  de- 
M-ribed,  and  upon  the  answer  of  the  defendant,  F.  M.  Atkin- 
H»n,  tliereto,  and  upon  due  notice  to  Allan  C.  Story,  the  court 
having  heard  the  counsel  for  the  respective  parties,  and  being 
fully  advised  in  the  premises,  it  is  ordered  that  said  defendant, 
F.  M.  Atkinson,  do,  before   10  o'clock  a.  m.  on  Friday,  the 
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2d  day  of  September,  A.  D.  1887,  execute  and  deliver  to  E. 
A.  Filkiiis,  tlxe  receiver,  a  certain  proxy  or  power  of  attorney 
in  the  following  form,  as  near  as  may  be: 

"Know  all  men  by  these  presents,  that  I,  Frederick  M. 
Atkinson,  of  the  city  of  Chicago,  county  of  Cook,  and  State 
of  Illinois,  do  hereby  appoint  Edward  A.  Filkins,  of  said  county 
and  State  of  Illinois,  to  be  my  substitute  and  proxy  for  me 
and  in  my  name  and  behalf,  to  vote  at  any  election  of  the 
stockholders  of  the  Chicago  Tyre  and  Spring  Works,  a  joint 
stock  company,  and  at  any  meeting  of  the  stockholders  of 
said  compan3',  as  fully  as  I  might  or  could,  were  I  personally 
present. 

"  In  witness  thereof,  I  liave  hereunto  set  my  hand  and  seal 
the day  of  September  A.  D.  1887. 

*•  Authorizing  said  Filkins  as  such  receiver  to  vote  in  the 
name,  place  and  stead  of  said  Atkinson  upon  the  450  shares  of 
stock  of  the  Chicago  Tyre  and  Spring  Works  mentioned  in 
said  petition  and  represented  by  certificates  of  stock  issued  by 
said  Chicago  Tyre  ahd  Spring  Works  to  said  F.  M.  Atkinson, 
and  numbered  18,  19,  5,  6,  7,  respectively,  at  the  annual  meet- 
ing of  the  stockholders  of  said  company  to  be  held  on  the  5tli 
day  of  September  A.  D.  1887,  and  any  adjournment  thereof, 
and  all  other  meetings  of  said  stockholders,  until  the  further 
order  of  this  court,  and  that  said  Atkinson,  his  agents  and 
attorneys,  do  refrain  from  interfering  with  said  Filkins  in  liis 
voting  upon  said  stock  under  said  proxy  or  power  of  attorney, 
and  from  voting  or  attempting,  either  b}'  himself  or  by  his 
agents,  to  vote  upon  said  450  shares  of  stock  at  said  meeting,  or 
any  of  them. 

"  It  is  further  ordered  that  said  defendant,  F.  M.  Atkinson, 
do  within  five  days  execute  upon  the  back  of  said  certificates 
an  assignment  thereof  in  due  form  to  said  Filkins  as  such 
receiver,  and  that  said  Filkins  do  as  soon  as  practicable  there- 
after cause  said  certificates  to  be  surrendered  to  said  Chicago 
Tyre  and  Spring  Works,  and  new  certificates  issued  to  him 
as  such  receiver,  in  lieu  of  such  certificates  so  surrendered, 
and  that  said  defendant,  the  Chicago  Tyre  and  Spring  Works, 
by  its  proper  officers,  do  upon  demand  of  said  Filkins  execute 
and  issue  to  him  such  new  certificates. 
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"  And  it  is  further  ordered  that  Allan  C.  Story  do  allow 
the  proper  officers  of  said  Chicago  Tyre  and  Spring  Works 
access  to  the  stock  certificate  book  of  said  company  for  the 
l)urp06e  of  issuing  such  new  certificates." 

This  appeal  is  prosecuted  to  reverse  that  order. 

Messrs.  G.  W.  &  J.  T.  Kretzinger,  for  appellant. 

Messrs.  Cook  &  Upton,  and  Trumbull,  Eobbins  &  Trum- 
bull, for  appellee. 

MoRAN,  P.  J.  Tlie  order  appealed  from  is  interlocutory, 
but  is  reviewable  under  section  1  of  "  An  act  to  provide  for 
appeals  from  interlocutory  orders  and  granting  injunctions  or 
appointinor  receivers,"  in  force  July  1,  1887. 

The  question  made  is  as  to  the  power^of  the  court  to  compel 
appellant  to  execute  to  the  receiver  a  power  of  attorney  ena- 
bling him  to  vote  the  stock  in  such  manner  as  should  seem  to 
him  to  be  for  the  best  advantage  to  the  property.  A  receiver 
appointed  on  a  creditor's  bill  does  not  merely  take  property 
and  hold  it  for  the  benefit  of  the  party  finally  successful,  as  is 
the  case  where  the  dispute  is  over  the  title  to  the  property. 

The  receiver  in  a  creditor's  suit  is  appointed  to  take  the 
property  of  the  judgment  debtor  and  dispose  of  it  and  apply 
the  proceeds  in  satisfaction  of  the  judgment  under  the  direc- 
tion of  the  court,  and,  as  is  said  in  Beach  on  Receivers,  See. 
639,  "  it  is  a  well  established  rule  of  ]aw  that,  as  to  all  the 
property  and  rights  of  property  of  the  judgment  debtor  and 
as  to  all  lawful  transactions  with  liis  property,  the  receiver 
stands  only  in  the  place  of  the  judgment  debtor." 

Wliere,  from  tlie  peculiar  nature  of  the  property  coming  to 
the  hands  of  the  receiver,  some  further  conveyance  than  the 
usual  assignment  from  the  debtor  to  the  receiver  is  necessary 
to  vest  in  the  receiver  the  complete  legal  title  and  enable  him 
to  dispose  of  the  property  to  advantage,  and  to  protect  it  while 
he  holds  it,  the  court  ex  necessitate  must  have  the  power  to 
compel  the  judgment  debtor  to  execute  such  further  convey- 
ance. 

From  the  allegations  of  the  petition  it  appears  that  an  exi- 
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gency  had  arisen,  in  which,  without  the  proxy  to  vote  the  stock, 
the  receiver  would  be  unable  to  protect  it  against  the  efforts 
of  the  judgment  debtor  himself  to  render  it  worthless. 

We  think  that  under  such  circumstances  the  court  had  the 
power  to  require  the  judgment  debtor  to  execute  any  instru- 
ment, which  was  necessary  for  the  protection  of  the  res. 
It  was  just  and  proper  that  the  stock  should  be  so  used  as  that 
its  value  should  not  be  diminished  or  destroyed,  and  it  is  well 
known  that  officers  of  a  corporation  who  desire  to  accomplish 
that  end  can  soon  wreck  a  corporation,  and  render  stock  in  it 
of  no  value.  The  receiver  was  the  one  to  protect  the  stock 
by  voting  it  at  the  election,  and  it  was  proper  to  clothe  him  with 
the  legal  means  of  doing  so.  The  po>ver  of  the  court  to  com- 
pel the  execution  of  a  proxy  or  power  of  attorney  to  vote 
stock,  has  been  exercised,  and  rests  on  the  same  foundation  as 
its  power  to  compel  the  execution  of  any  other  instrument. 
In  Yowell  v.  Thompson,  3  Cranch,  C.  C.  428,  a  bill  was  filed 
to  compel  the  mortgagee  to  give  to  the  mortgagor  a  power  of 
attorney  to  vote  on  certain  stock  at  an  election  of  directors  of 
the  corporation,  and  the  court  granted  the  relief. 

We  are  of  the  opinion  that  the  court  had  full  power  to  en- 
ter the  order  appealed  from,  and  that,  under  the  circumstances, 
it  was  discreetly  and  providently  exercised. 

The  order  will  therefore  be  affirmed. 

Order  affirmed, 

Garnett,  J.,  took  no  part  in  the  determination  of  this  case 

in  this  court 
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1.  An  original  bill  in  the  nature  of  a  bill  of  review,  as  well  as  a  bill  of 
review  proper,  must  be  brought  in  the  court  in  which  the  decree  sought  to 
be  reviewed  was  rendered. 

2.  A  former  adjudication  by  a  court  of  competent  jurisdiction  is  not 
only  final  as  to  the  matter  actually  determined,  but  as  to  every  other  matter 
which  the  parties  were  bound  to  litigate  and  bring  to  a  decision  as  an  inci- 
dent to.  or  essentially  connected  with,  the  subject-matter  in  litigation. 

3.  Where  the  mortgagor  has  permitted  a  decree  pro  eonfesso  in  the 
United  States  Circuit  Court,  upon  a  bill  to  foreclose  a  mortgage,  filed  in 
violation  of  an  agreement  to  extend  the  time  of  payment,  he  can  not  main- 
tain, in  a  State  court,  an  original  bill  in  the  nature  of  a  bill  of  review  to 
redeem  from  the  sale  under  such  foreclosure. 

4.  In  the  case  presented  it  is  held:  That  a  strong  presumption  arises 
that  the  former  relation  between  the  parties  of  mortgagor  and  mortgagee 
was  terminated  by  the  foreclosure  proceedings;  that  the  testimony  to  over- 
come such  presumption  must  be  strong,  positive  and  convincing;  and  that 
the  evidence  does  not  sustain  the  contention  of  the  complainant  that  such 
arransiement  was  continued  by  parol  agreement  made  pending  such  pro- 
ceedings. 

[Opinion  filed  July  3,  1S88.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MrssAT  F.  TuLEY,  Judge,  presiding. 

Messrs.  W.  C.  Goudy  and  John  Woodbridoe,  for  appellant. 

Messrs.  Isham,  Lincoln  &  Beale,  for  appellees. 

McAllister,  J.  In  March,  1879,  Windett  being  indebted 
to  the  Connecticut  Mutual  Life  Insurance  Company  in  the  sum 
of  S94,500  as  principal,  besides  accrued  interest,  for  moneys 
theretofore  loaned  to  him  by  said  company  and  which  had 
been  secured  by  mortgages  given  by  him  to  said  coin})any, 
upon  different  parcels  of  real  estate  situate  in  and  about  the 
city  of  Chicago,  as  to  which  he  had  made  default  in  payment, 
the  said  company,  for  the  purpose  of  foreclosing  said  mort- 
gages, brought  two  suits  in  equity  in  the  United  States  Circuit 
Court  for  the  Northern  District  of  Illinois  against  him,  in 
each  of  which  there  was  due  personal  service  of  process.  The 
first  of  said  suits  was  begun  March  15,  1879,  and  a  decree  pro 
confe^ao  was  entered  Kovcmber  23,  ISSO,  with  reference  to  a 
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master  to  ascertain  the  amount  due,  and  July  16,  ISSI,  the 
visual  decree  finding  the  amount  due  and  for  sale  and  fore- 
closure was  entered.  November  17,  1881,  the  master's  sale 
under  the  decree  was  made,  said  company  being  the  purchaser. 
And,  no  redemption  having  been  attempted,  February  20, 
1883,  the  master's  deed  of  the  premises  so  sold  was  issued  to 
said  company  as  the  purchaser.  In  the  other  case  suit  was 
brought  March  17,  1879,  in  which  a  decree  "pro  confesso  and 
of  reference  was  entered  November  23,  1880,  followed  by 
decree  finding  the  amount  due  and  for  sale  and  foreclosure 
entered  June  22,  1881.  Under  that  decree  the  master's  sale 
was  made  September  23,  1881,  and  there  having  been  no  at- 
tempt to  redeem,  the  master's  deed  was  issued  January  30, 
1883,  to  said  company,  the  purchaser  at  such  sale.  All  of 
which  proceedings  were  followed  by  the  order  of  the  court 
confirming  the  same. 

June  17,  1885,  Windett  filed  his  bill  in  the  Cook  County 
Circuit  Court  against  the  said  company,  in  .this  present  suit  to 
redeem,  which  appears  to  be  framed  in  two  aspects :  First, 
in  the  aspect  of  an  original  bill  in  the  nature  of  a  bill  of 
review,  for  the  purpose  of  setting  aside  the  decrees  of  the 
J'ederal  court  so  far  as  they  affect  his  right  of  redemption,  on 
the  ground  that  while  such  suits  were  pending,  he  entei-ed 
into  an  agreement  with  said  company  to  extend  the  time  of 
payment  of  the  whole  indebtedness  as  respects  principal,  for 
five  years,  and  to  reduce  the  interest  from  the  rate  of  nine 
per  cent,  per  annum,  as  provided  for  in  the  mortgage,  to  six 
])er  cent,  only,  snch  reduction  to  take  effect  from  January  1, 
1878 ;  that  said  company,  in  bad  faith  and  in  violation  of  said 
agreement,  caused  said  decrees  to  be  entered  before  the  expira- 
tion of  said  five  years  and  fpr  the  original,  instead  of  the 
reduced  rate  of  interest.  Secondly,  in  addition  to  such  agree- 
ment for  extension  of  time  of  payment  and  reduction  of 
interest,  there  was  an  agreement  made  between  the  parties 
jiending  said  suits  in  tlie  Federal  court,  to  the  effect  that  the 
defendant  therein  should  have  the  right  to  redeem  the  mort- 
gaged premises  irrespective  of  what  was  done  by  the  plaintiff 
in  said  suits,  by  i)aying  the  amount  actually  due;  and  that  by 
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the  assurances,  promises  and  representations  made  by  the 
ofGcers  and  agents  of  said  company  to  him,  said  Windett,  that 
he  should  have  such  right,  he  had  been  induced  to,  and  did 
rely  upon  the  same  and  was  thereby  prevented  from  appear- 
ing in  said  cases  to  protect  his  rights  or  redeem  said  property 
within  the  time  allowed  by  law  for  so  doing,  wherefore  said 
comp;iny  was  now  estopj^d  from  denying  such  right  of 
redemption. 

At  the  hearing  upon  pleadings  and  proofs  the  bill  was  dis- 
missed on  the  grounds  that  if  there  had  been,  in  fact,  such  an 
agreement  to  extend  tlie  time  of  payment  of  the  whole  prin- 
cijMil  debt  for  the  period  of  live  years,  and  to  reduce  the  rate 
of  interest  from  nine  to  six  per  <jent.  as  was  alleged,  Win- 
dett should  have  availed  himself  of  whatever  rights  he  had 
under  that  agreement  by  coming  into  the  cases  in  the  United 
States  court,  at  some  proper  time,  and  presenting:  the  same  to 
that  court  for  its  consideration,  and,  not  having  done  so,  he  is 
precluded  from  assailing  those  decrees  in  this  collateral  way, 
because  they  are  conclusive  upon  him  as  to  all  said  mattere. 
Tliat  so  far  as  his  alleged  right  of  redemption  is  based  upon 
agreement  between  him  and  the  company,  or  said  several 
matters  of  estoppel,  the  proof  was  too  unsatisfactory  to  over- 
come the  pz-esumption  arising  from  the  decrees  of  tlie  Federal 
court,  and  the  sales  and  deeds  thereunder.  From  that  decree 
uf  dismissal  Windett  has  appealed  to  this  court. 

In  one  respect,  the  bill  in  tliis  case  partakes  of  the  character 
of  an  original  bill,  in  the  nature  of  a  bill  of  review.  The  de- 
crees sought  to  be  reviewed  were  rendered  by  the  Federal 
CiiX5uit  Court,  and  this  bill  is  in  the  Circuit  Court  of  the  State. 
The  inflexible  inile  is  that  botli  a  bill  of  review  proper  and  an 
original  bill  in  the  nature  of  a  bill  of  review  must  be  brought 
in  the  same  court  in  which  the  decree  sought  to  be  reviewed 
was  rendei-ed.     Griggs  v.  Gear,  3  Gilm.  10. 

The  court  below  liad  no  authority  or  jurisdiction  to  review 
the  decrees  of  the  Federal  Cii*cuit  Court  Wetherbee  v. 
Fitch,  117  IlL  67.  The  adjudication  in  the  Federal  Circuit 
Court  was  not  onlv  final  and  conclusive  as  to  the  matter  actuallv 
determined,  but  as  to  every  other  matter  which  tlie  [.mrties 
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were  bound  to  litigate  and  bring  to  a  decision  as  an  incident 
to,  or  essentially  connected  with  the  subject-matter  of  litiga- 
tion, and  every  matter  coming  within  the  legitimate  purview 
of  the  original  action,  both  in  respect  to  matters  of  claim  and 
defense.  Ashnelot  R.  R  Co.  v.  Cheshire  R  R  Co.,  59  N.  U. 
409,  citing  Clemens  v.  Clemens,  37  N.  Y".  59-74;  Malloney  v. 
Horan,  49  N.  Y.  111-116;  Cromwell  v.  County  of  Sae,  94  U. 
S.  351;  Case  v.  Beauregard,  101  D.  S.  G88;  King  v.  Chase,  15 
N.  H.  9— 15,  and  other  authorities.  • 

Ml".  Windett  claims  that  the  contract  to  extend  the  time  of 
f^ayment  for  tlie  period  of  five  years,  and  reduce  the  interest 
from  the  rate  of  nine  to  six  per  cent.,  was  entered  into  between 
him  and  said  company  March  IS,  1879,  and  subsequently-  It 
was  even  before  his  time  expired  for  answering  the  bills  in  the 
Federal  Circuit  Court.  Now,  if  such  an  agreement  was  in 
fact  made,  and  it  was  valid  and  operative,  it  would  control  as 
to  tlie  question  of  condition  broken,  as  respects  the  mortgages 
and  tlie  right  of  foreclosure,  and  Ixiar  directly  upon  the  ques- 
tion of  the  amount  due.  Those  were  matters  necessarily 
involved  in  those  suits*  He  tiled  no  answer;  and  when  the 
decrees  were  pntered,  which  he  alleges  were  acts  by  the  com- 
pany in  violation  of  said  agreement  and  in  bad  faith,  lie 
became  immediately  co^izant  of  what  had  been  done,  but 
made  no  application  to  the  court,  at  any  time,  to  be  relieved 
touching  such  acts.  Such  an  application  was  his  only  proper 
ronicdy  (Brown  v.  Frost,  10  Paige,  243),  and  not  having 
resorted  to  it,  the  decrees  in  question  are  conclusive  upon  him 
as  to  that  matter. 

But  it  is  contended  that  this  case  comes  within  the  doctrine 
of  equity  allowing  an  absolute  conveyance  to  be  turned  into  a 
mortgage  by  parol  evidence,  and  Mr.  Windett  claims  that 
while  the  foreclosure  suits  were  pending  there  was  an  oral 
agi*eeraent  made  between  him  as  mortgagor  and  the  said  com- 
pany as  mortgagee,  in  substance  and  effect  that  the  foreclosure 
proceedings  should  not  operate  as  such,  but  that  the  relations 
between  them  sliould  continue,  notwithstanding  such  proceed- 
ings, to  be  that  of  mortgagor  and  mortgagee,  and  that  he 
should  have  the  right  to  redeem  after  the  time  for  redemption 
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aMowed  bj  law  had  expired,  and  that  he  relied  and  acted  upon 
that  agreement  That  question  is  the  only  remaining  one  in 
the  case. 

In  considering  that  question  under  tlie  head  of  equity,  to 
which  it  belongs,  what  are  to  be  regarded  as  governing 
rules?  It  is  indisputable  that  from  the  decrees  of  fore- 
closure, the  sales  thereunder  and  deeds  to  the  company  as  pur- 
chaser, a  strong  presumption  arises-  that  the  former  relation 
between  the  parties  of  mortgagor  and  mortgagee  had  been 
thereby  terminated  and  that  the  said  company  had  become  the 
absolute  owner  of  the  property  in  accordance  with  the  terms 
of  the  said  deeds.  It  is  a  further  rule  applicable  to  such  case 
that  the  burden  rested  upon  Mr.  Windett  to  overcome  that 
presumption;  that  in  order  to  overcome  that  strong  presump- 
tion the  testimony  must  he  clear,  positive  and  convincing 
beyond  reasonable  controversy.  And  some  cases  hold  that  the 
unsupported  testimony  of  the  party  in  interest  is  not  sufficient 
to  support  a  decree.  Rowland  v.  Blake,  97  U.  S.  626;  Kent 
v.  Lasley,  24  Wis.  664;  McClellan  v.  Sanford,  26  Wis.  595; 
Oswald  V.  Sproehnle,  16  111.  A  pp.  368,  and  cases  cited. 

The  testimony  in  the  case  is  very  voluminous  and  conflict- 
ing. We  can  not  undertake  to  state  and  discuss  it  and  it 
would  be  a  fruitless  task  if  we  did.  But,  after  examining  and 
duly  considering  all  the  evidence  in  the  case,  we  are  forced  to 
the  conclusion  that  it  falls  far  short  of  being  of  that  clear  and 
convincing  character  which  the  law  requires  in  such  a  case. 
The  witness,  whose  testimony  tends  to  prove  the  alleged  oral 
agreement,  was  Mr.  Windett  himself.  He  claims,  and  which 
is  probably  true,  that  while  his  entire  indebtedness  under  the 
mortgages  amounted  to  only  about  $100,000,  yet  the  property 
in  question  was  worth  $300,000,  and  was  continually  appreci- 
ating in  value.  His  interest  in  the  result  was,  therefore,  very 
great  We  can  lind  in  the  record  no  substantial  corroboration 
of  his  testimony  as  respects  such  oral  agreement,  either  by 
way  of  facts  and  circumstances  or  direct  evidence;  but  do 
find  that  he  is  flatly  contradicted  as  to  nearly  every  statement 
tending  to  prove  such  agreement,  by  witnesses  equally  credible 
with  himself.     And  besides,  the  case  shows  many  deliberate 
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acts  on  his  part,  done  from  time  to  time  during  the  whole 
transactions  in  question,  which  are  utterly  inconsistent  with 
the  theory  of  the  concurrent  existence  of  such  an  oral  agree- 
ment. 

It  would  liave  been  far  more  agi-eeable  to  our  humane 
instincts  if  we  could  have  found  in  this  record  such  a  case,  so 
supported  by  evidence,  as  that,  under  established  rules  of  Jaw, 
Mr.  Windett  would  have  been  entitled  to  the  relief  prayed; 
for  we  regard  the  case  as  one  of  great  hardship  so  far  as  he  is 
concerned,  and  tlie  result  of  misfortunes  for  which  he  is  in  no 
wise  responsible.  But  for  the  reasons  stated  the  decree  must 
be  affirmed. 

Decree  affirmed. 


J.  Young  Scammon 

V. 

The  Commercial  Union  Assurance  Company. 

Insurance — Mistake  of  Law — Estoppel — Practice. 

m 

In  an  action  involving^  the  right  of  the  plaintiff  to  recover  on  a  policy  o£ 
fire  insurance,  the  Supreme  Court  having  reversed  the  judgment  on  the 
ground  that  this  court  had  failed  to  certify  whether  a  subsequent  policy  was 
issued  in  lieu  of  the  policy  in  question,  it  is  held:  That  said  subsequent 
f>olicy  was  not  so  issued;  that  the  defendant  issued  said  policy  and  paid  the 
loss  thereunder  to  a  tiiird  person  claiming  under  a  fraudulent  sale  under  a 
mistake  of  law;  and  that  a  decree  settling  the  rights  of  the  plaintiff  and 
such  third  person,  furnishes  no  element  of  estoppel  that  can  be  invoked  by 
the  defendant  in  this  action. 

[Opinion  filed  July  3,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv ;  the  Hon. 
Kirk  IIawks,  Judge,  presidinor. 

Messrs.  Chables  F.  White  and  Martin  L.  Wheeler,  for 
appellant. 
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Messrs.  Millek,  Lewis  &  Judson,  for  appellee. 

MoRAN,  P.  J.  This  case  was  heard  by  this  court  at  the  Oc- 
tober term,  1SS6,  and  au  op.inion  filed  covering  all  the  questions 
in  the  case  to  which  the  attention  of  the  conrt  was  at  that  time 
called,  which  opinion  is  reported  in  20  111.  App.  500.  After 
the  opinion  was  filed  the  remanding  order  was  stricken  out, 
and  a  finding  of  facts  was  made,  and  final  judgment  was  en- 
tered in  favor  of  said  Scammon  in  this  court,  in  order  that 
the  questions  of  law  involved  might  be  passed  on  by  the  Su- 
]>rcme  Court.  The  case  was  taken  to  the  Suj>reme  Court  by 
appeal  and  the  judgment  of  this  eoua*t  was  at  first  aflSrmed, 
but  on  a  re-liearing  the  judgment  was  reversed,  on  tlio  ground 
that  this  court  had  failed  to  certify  tlie  facts  as  to  one  of  tjic 
issues  contested  on  the  trial  in  the  Circuit  Court. 

That  issue  as  stated  b^^  the  Supreme  Court  is  as  follows: 
"Whether  a  policy  of  insurance  upon  the  same  property  and 
for  the  same  amount,  issued  by  the  defendant  to  one  Baboock, 
subsequent  to  the  issuiiig  of  the  ])olicy  upon  which  this  suit  is 
brought,  and  the  loss  upon  which  was  fully  paid  before  this 
suit  was  brought,  was  issued  in  lieu  of  the  policy  upon  wliich 
this  suit  is  brought,  with  the  consent  of  Scammon."  We 
have  carefully  examined  the  record  upon  the  question  thus 
presented  and  considered  the  suggestion  of  counsel  thereon, 
and  while  we  find  it  true  that  a  policy  of  insurance  was  issued 
upon  the  same  property  and  for  the  same  amount  to  one  Bab- 
cock  subsequent  to  the  issuing  of  the  policy  on  which  this 
suit  is  brought,  and  tliat  the  loss  thereon  was  paid  before  this 
suit  was  brought,  yet  said  })olicy  was  not  issued  in  lieu  of,  or  as 
a  substitute  for  the  one  on  which  this  suit  is  brousrht.  Seam- 
mon  was  never  consulted,  and  never  consented  that  a  policy 
should  be  issued  to  any  person  for  his  benefit  or  otherwise,  to 
stand  in  lieu  of  or  to  be  substituted  for  the  policy  on  which 
he  is  now  claiming. 

Tlie  company  issued  the  policy  and  paid  the  loss  thereun- 
der to  Babcock,  acting  on  a  legal  opinion,  in  which  Babcock 
and  the  agent  of  the  company  concurred,  that  Babcock  had 
title  to  the  pro|  crty,  and  that  Scammon  had  by  the  sale  under 
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the  mortgage  lost  all  title  and  interest  therein,  and  the  policy 
of  insurance  which  Scammon  held  was  therefore  not  en  forci- 
ble against  the  company.  Scammon  never  assented  to  this 
view,  bat  at  all  times  asserted  to  the  company  his  ownership 
of  the  property,  and  his  claim  to  the  insurance  on  his  policy. 
The  company  paid  the  Babcock  policy  with  full  knowledge  of 
the  facts,  and  the  only  mistake  it  fell  into  was  one  of  law. 

It  is  true  the  chancery  court  mulcted  Babcock  in  the 
amount  of  insurance  which  he  had  obtained  while  clothed,  by 
reason  of  the  fraudulent  sale,  with  the  apparent  title,  but  we 
fail  to  perceive  in  that  circumstance  a  ground  of  defense  to  this 
suit.  Such  fact  furnishes  no  element  of  estopi^el  that  can  be 
invoked  by  the  insurance  company  as  against  Scammon  in  this 
action.  The  terms  which  the  chancery  court  saw  lit  to  im- 
pose on  Babcock,  can  furnish  no  ground  either  of  defense  or 
recovery  in  this  action  of  law. 

We  stand  upon  the  opinion  heretofore  filed  and  above 
referred  to  on  the  other  questions  in  the  case,  and  are  of  the 
opinion  that  there  is  nothing  in  this  additional  point  which 
should  defeat  Scammon's  claim  on  the  policy  in  suit. 

The  judgment  of  the  Circuit  Court  will  therefore  be  reversed 
and  a  judgment  will  be  entered  in  this  court  for  the  amount 
due  upon  said  policy. 

Judgment  reversed. 


Julius  AViller 

V. 

Charles  S.  Frexcit. 


Forciblf  Entry  a»d  Detainer — Jurisdiction — Confession  of  Judgment 
upon  Warrant  of  Attorney  in  Lease^  Unauthorized. 

L  The  action  of  forcible  entry  and  detainer  is  a  special  statutory  pro- 
ceeding?, summary  in  its  nature  and  in  dero^^ation  of  the  common  law.  llie 
statute  conferrinflf  jurisdiction  must,  therefore,  be  strictly  pursued  in  the 
method  of  procedure  prescribed  by  the  statute. 

2.    The  Circuit  and  Superior  Courts,  in  tukingr  cognizance  of  cases  under 
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the  statute  of  forcible  entry  and  detainer,  exercise  a  special,  statutory  and 
extraordinary  power,  and  stand  upon  the  same  ground  and  are  governed  by 
the  same  rulen  as  courts  of  limited  and  inferior  jurisdiction.  In  sui'h  cases 
nothinur  is  within  the  jurisdiction  but  that  which  expressly  so  appe^vrs  upon 
the  face  of  their  proceedings. 

3.  The  entry  of  a  judgment  by  confewion  upon  warrant  of  attorney 
conrained  in  a  lease  is  impliedly  prohibited  by  the  particular  mode  of 
proceeding  prescribed  by  the  forcible  entry  and  detainer  act. 

4.  The  practice  of  entering  judgment  by  confession  upon  warrant  of 
attorney  witliout  process  in  actions  of  tort  did  not  obtain  at  common  law. 

[Opinion  filed  July  3,  18S8.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Antuont,  Judge,  presiding. 

A  judgment  in  forcible  entry  and  detainer  ao^ainst  appellant 
and  in  favor  of  appellee  was  entered  in  the  Superior  Court  by 
confesision  and  without  the  issuing  or  serving  of  process.  The 
lease  (a  copy  of  which  is  attached  to  the  pleadings  in  the  case) 
contains  a,  clause  by  which  the  lessee  appoints  any  attorney  of 
a  court  of  record  "to  be  his  attorney  for  him  and  in  his  name 
and  stead,  to  appear  in  and  before  any  court  of  record,  at  any 
time  after  any  default  or  failure  made  by  the  party  of  the 
second  part  in  the  performance  of  any  of  the  covenants  of  this 
lease,  to  waive  the  issuing  and  service  of  process,  and  to  file  a 
cognovit  and  confession  of  judgment  for  the  possession  of  the 
whole  of  said  demised  premises,  and  for  the  costs  of  suit  in  an 
action  of  forcible  entry  and  detainer  in  favor  of  said  first  part}', 
its  successors  and  assigns,  and  against  said  second  party,  his 
heirs,  executors,  administrators  and  assigns,  and  to  file  a  waiver 
and  release,  in  writing,  of  all  errors  in  entering. such  action  or 
judgment,  and  a  consent  in  writing  that  a  writ  of  restitution 
may  be  issued  and  executed  immediately,"  etc. 

A  motion  was  made  to  set  aside  the  judgment  by  appellant, 
who  entered  a  special  appearance  for  the  purpose  of  making 
said  motion.  The  motion  was  denied  by  the  court,  and  an 
appeal  taken  and  error  assigned. 

Messrs.  Moses  &  Newman,  for  apj>ellant. 
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Messrs.  Williams  &  Thompson,  for  appellee. 

A  warrant  of  attorney  to  confess  judgment  does  not  depend 
for  its  validity  upon  positive  enactment  of  the  Legislature, 
but  is  aTalid  power,  whose  exercise  has  been  recognized  re- 
peatedly by  the  common  law,  inde|>endent  of  any  statute. 

In  the  Supreme  Court  of  this  State,  Sheldon,  J.,  says: 

'*  A  warrant  of  attorney  to  confess  judgment  is  a  familiar 
common  law  security.  The  entry  of  judgment  by  cognovit 
thereunder  is  a  proceeding  according  to  the  course  of  the 
common  law  which  courts  have  ever  entertained  in  the  ordi- 
nary exercise  of  their  authority  as  courts  of  general  jurisdic- 
tion. The  fact  that  the  statute  has  regulated  the  mode  of 
procedure  does  not  convert  the  proceeding  into  one  of  such  a 
special  statutory  character  that  the  same  presumptions  do  not 
obtain  as  in  the  ordinary  judgments  of  su|ierior  courts  of  gen- 
eral jurisdiction.  The  point  was  directly  so  ruled  in  Osgood 
v.  Blackmore,  59  111.  2(51."     Bush  v.  Hanson,  70  111.  480,  483. 

The  Revised  Statutes  of  1845,  Chapter  7«,  Section  27,  pro- 
vide for  confession  of  judgment  for  a  debt  bona  fide  due,  but 
say  nothing  about  confession  on  a  note  b3fore  its  maturity. 
It  was  held,  however,  by  tlie  Supreme  Court  in  1850,  that 
judgment  might  be  confessed  on  a  note  not  due  by  its  terms, 
the  power  which  was  exercised  purporting  to  authorize  such 
confession.  The  court  say:  "We  see  no  good  objection  to 
the  enforcement  of  such  a  contract."  "  The  defendant  has  no 
right  to  complain  of  the  judgment,  for  he  authorized  it  to  be 
entered."  Here  is  a  caj^e  of  the  exercise  of  power  to  confess 
judgment,  while  an  affirmative  statute  authorizing  confessions 
was  in  existence,  but  where  the  exercise,  upheld  by  Supremo 
Court,  was  not  in  accordance  with  provisions  of  such  statute. 
Sherman  v.  Baddely,  11  III.  022. 

The  exact  case  at  bar  ca  ue  up  before  Judge  Blodgett  in  the 
UnitedS!:ates  Circuit  Cour:.  Conn.  Mut.  Life  Ins.  Co.  v.  Sea. 
The  attorneys  for  the  tenant,  defendant,  objected  to  the  entry 
of  judgment  under  a  warrant  of  attorney  precisely  similar  to 
the  present,  as  being  illegal  and  unconstitutional.  Judge  Blod- 
gett said  that  if  the  defense  could  show  him  any  authority  or 
reason  why  the  judgment  should  not  be  entered  he  was  will- 
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ip.g  to  give  them  a  reasonable  time.  The  question  was  after- 
ward argued  and  Judge  Blodgett  adhered  to  his  view  that 
jiidscment  miglit  be  entered,  and  this  was  accordingly  done. 
Judge  Drummond  took  the  same  position. 

As  to  general  doctrine,  that  whatever  may  be  done  in  pro- 
pria  persona  may  be  done  in  court  by  an  attorney,  see  Hall 
v.  Hamilton,  74  111.  437. 

When  the  regularity  of  sale  on  execution  was  questioned 
subsequently  to  sale,  on  ground  that  confession  on  wliich  exe- 
cution issued  was  un8up|)orted  by  affidavit,  Ogden,  J.,  says: 

"  The  Court  of  Common  Pleas,  by  its  common  law  ]>owers, 
had  jurisdiction  over  the  person  of  the  defendant,  and  over 
the  subject-matter  of  the  judgment,  independent  of  the  pro- 
visions of  the  statute,  which  directs  that  an  affidavit  shall  be 
produced  at  the  time  a  judgment  by  confession  is  signed." 

Refused  to  avoid  judgment  and  sale  resting  on  warrant. 
Doe  ex  dem.  Vandeveere  v.  Gaston,  42  N.  J.  L.  S20.  Sue, 
also,  Ely  v.  Parkliurst,  25  N.  J.  L.  188 ;  Doe  ex  dem.  Rees  v. 
Hawell,^12  Ad.  &  E.  696;  Locke  v.  Franklin,  7  Taunt.  9; 
Secrist  v.  Zimmerman,  55  Pa.  St.  446. 

"The  amicable  action  and  confession  of  judgment  is  accord- 
ing to  ancient  and  established  })ractico  existing  before  the  act 
of  1806,  as  well  as  since."  Judgment  in  ejectment  by  confes- 
sion, sustained.  Flanigen  v.  City  of  Pliiladclphia,  51  Pa.  St. 
491.     See,  also,  Durham  v.  Brown,  24  111.  93. 

The  objection  that  the  action  of  ejectment  rests  on  a  tort 
has  not  been  allowed  to  prevail  in  any  of  the  numerous  cases 
cited,  and  none  can  be  found  where  such  objection  has  pre- 
vailed. The  true  solution  of  the  difficulty  lies  in  the  fact  that, 
while  the  actions  of  both  forcible  entry  and  detainer  and  of 
ejectment  present  some  suggestions  of  having  been  founded 
in  tort,  yet  they  are  really  both  siii  generis.  It  is  misleading 
to  call  them  actions  in  contract  or  in  tort,  for  they  are  neither. 
Forcible  entry  and  detainer  resembles  ejectment  most  closely 
in  its  processes  and  results,  and  the  lines  already  developed  in 
ejectment  are  those  which  should  be  followed  in  the  action  of 
forcible  entry  and  detainer. 

In  the  present  case  the  record  shows  that  the  relation  of 
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landlord  and  tenant  existed;  that  the  lease  expired,  and  that 
the  tenant  persisted  in  holding  the  premises  after  a  demand 
made  in  writing  by  the  proper  person  for  the  possession  there- 
of. This  was  sufficient  to  give  the  court  jurisdiction.  Dunne 
V.  Trustees  of  Schools,  39  III.  578;  Smith  v.  Killeck,  5  Gilm. 
293. 

This  court,  therefore,  must  find  in  the  present  case,  that  the 
facts  necessary  to  give  the  lower  court  jurisdiction  existed. 
The  wliole  of  the  appellant's  case,  consequently,  comes  to  this: 
No  summons  in  forcible  entry  and  detainer  was  issued  to,  or 
served  on  the  (then)  defendant  Wilier,  and  the  statute  of 
forcible  entry  and  detainer  is  said  to  provide  for  the  issue  and 
service  of  summons.  The  Practice  Act,  section  1,  requires 
that  in  all  actions  the  first  process  shall  be  a  summons.  Will 
it  be  said,  on  the  strength  of  this  provision,  that  no  judgment 
may  be  entered  in  any  cause  where  summons  has  not  issued  < 
In  this  case  what  becomes  of  the  constant  practice  of  waiving 
the  issue  and  service  of  process,  as  defendants  so  constantly 
do,  by  warrant  of  attorney  or  otherwise,  and  consenting  that 
judgment  be  entered  up? 

Errors,  if  any,  are  released  in  power  contained  in  lease ;  and 
in  such  case  the  Appellate  Court  will  affirm  without  examina- 
tion. Frear  v.  Com.  Nat.  Bank,  73  111.  473;  Hall  v.  Hamilton, 
74  111.  437. 

MoRAN,  P.  J.  The  complaint  filed  in  the  court  below  con- 
tained allegations  sufficient  to  entitle  appellee  to  the  remedy 
sought  under  the  forcible  entry  and  detainer  act.  In  this  re- 
spect this  case  differs  from  the  case  of  Burns  v.  Nash,  decided 
by  this  court  and  reported  in  23  111.  App.  552.  The  sole 
question  for  us  to  determine  on  this  record  is  whether  tlie 
Superior  Court  obtained  jurisdiction  of  the  pereon  of  appel- 
lant by  means  of  the  filing  of  the  cognovit  in  pursuance  of  the 
warrant  of  attorney  contained  in  the  lease. 

It  is  contended  by  counsel  for  appellee  that  a  warrant  of 
attorney  to  confess  judgment  is  a  familiar  common  law  secu- 
rity, and  cases  are  cited  which  it  is  asserted  show  that  it  was 
the  practice  at  common  law  to  enter  judgments  in  ejectment 
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upon  confession  under  a  warrant  of  attorney,  and  that  the 
practice  has  also  obtained  in  Pennsylvania  and  been  sustained 
by  the  Supreme  Court  of  that  State.  There  is  some  misap- 
prehension as  to  the  practice  at  common  law.  There  were  at 
common  law,  besides  the  judgment  by  default,  two  metliods  of 
obtaining  judgment  without  trial.  One  by  a  confession  of 
judgment  under  a  warrant  of  attorney,  and  the  other  upon  a 
o^gfwvit  ociioneTn  signed  by  the  defendant  in  the  action. 

The  warrant  of  attorney  authorized  the  attorney  named 
therein  to  appear  for  the  defendant  and  receive  a  declaration 
in  an  action  for  debt,  and  to  confess  the  action  or  suffer  judg- 
ment by  nil  didt  or  otherwise  to  pass.  "A  warrant  of  at- 
torney," says  Chitty,  'Ms  more  frequently  given  independently 
of  any  action,  and  very  generally  as  prospective  security,  and 
althougli,  at  the  time  it  is  executed,  nothing  is  due  from  the 
party.  It  is  in  that  respect  a  convenient  collateral  security  to 
bankers  and  others,  in  consideration  of  their  agreeing  to  make 
])ecuniary  advances,  or  to  suffer  a  customer  to  overdraw  his 
account"     3  Chitty's  Gen.  Prac.  669. 

The  cognomt  actionem  was  not  an  authority  given  before 
the  action  commenced,  but  was  a  confession  signed  by  tlie  de- 
fendant after  the  process  was  issued. 

"  When  a  writ  has  already  been  issued  against  a  defendant,  a 
cognomt  actionem^  or,  in  other  words,  a  written  confession  of 
the  action  subscribed  by  the  defendant  but  not  sealed,  an  i 
authorizing  the  plaintiff  to  sign  judgment  and  issue  execution 
for  a  named  sum,  is  a  very  usual  mode  of  saving  the  expenses 
of  further  proceedings  in  theaction."  3  Ohitty's  Gen.  Prac.  664. 
Now,  two  at  least  of  the  cases  cited  by  counsel  to  show  that 
confession  of  judgment  was  permitted  in  ejectment,  are  cases 
in  which  the  judgments  were  entered  "on  a  cognovit  actionem. 

In  Doe  dem.  Locke  v.  Franklin,  7  Taunt.  9,  the  plaintiff 
obtained  from  the  defendants  in  possession  a  cognovit  of  the 
action,  and  a  retraxit  of  the  plea,  so  that  not  only  was  there 
no  warrant  of  attorney  to  a|)pear  and  confess,  but  the  defend- 
a:)ts  who  did  confess  the  action  were  already  in  court,  by  serv- 
ice of  process,  and  also  by  plea  filed.  Doe  dem.  Rees  v. 
Ilowell,  12  Adol.  &  E.  696,  was  also  a  case  where  the  defend- 
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ant  signed  a  coc^novit  confessing  the  action.  These  cases  give 
no  support  to  the  contention  that  a  warrant  of  attorney  to 
appear  and  confess  judgment  was  a  recognized  mode  of  pro- 
cedure in  ejectment  at  common  law. 

Kingston  v.  Kingston,  1  Dow,  N.  S.  263,  appears  to  have 
been  a  rule  nisi  to  set  aside  a  judgment  entered  upon  a  war- 
rant of  attorney  in  an  action  of  ejectment,  for  the  reason  tliat 
there  was  no  attestation  clause  to  the  warrant  of  attorney  in 
conformity  with  a  statute  then  recently  enacted.  Putteson, 
J.,  held  that  llie  statute  had  no  application  to  actions  in  eject- 
ment, and  in  that  was  clearly  wrong,  as  the  same  statute  was 
held  applicable  to  actions  of  ejectment  in  Doe  dem.  Rees  v. 
Howell,  supra^  where  the  question  was  decided  by  four  of  the 
judges  of  the  Court  of  King's  Bench. 

The  point  as  to  the  right  to  enter  the  judgment  under  a  \var- 
rant  of  attorney  was  not  raised  in  the  case,  but  tlie  implication 
that  it  was  a  recognized  practice,  wliicli  might  be  drawn  from 
the  fact  that  the  point  was  not  made,  is  negatived  in  the  sub- 
sequent case  of  Beaumont  v.  Beaumont,  2  Dow  N.  S.  972, 
where,  in  moving  for  leave  to  enter  up  a  judgment  on  a  war- 
rant of  attorney  authorizing  the  landlord  to  sign  judgment  in 
ejectment,  upon  the  determination  of  tlie  tenancy  by  a  notice 
to  quit,  counsel  admitted  that  no  case  of  a  similar  description 
was  to  be  found  in  the  books,  but  contended  there  could  be  no 
objection  to  such  a  warrant  of  attorney.  Coleridge,  J.,  said  : 
"If  a  party  enters  into  such  an  agreement,  I  see  no  reason 
why  it  should  not  be  enforced;''  but  for  lack  of  a  sufficient  affi- 
davit no  judgment  was  entered  in  the  case,  and  therefore  it 
is  no  precedent,  but  it  shows  that  as  late  as  184:3  no  such  prac- 
tice had  obtained  in  England. 

The  fact  that  no  reference  to  such  a  method  of  proceeding 
in  ejectment  is  found  in  works  on  common  law  practice  (so  far 
as  we  have  been  able  to  examine),  goes  to  show  pretty  conclu- 
sively that  such  a  practice  M-as  unknown  to  the  courts  and  to 
the  profession. 

It  appears  from  cases  inPenns^^lvania  that  there  is  known 
in  that  State  a  practice  of  entering  what  are  termed  amicable 
actions,  and  that  such  actions  and  judgments  by  confession  in 
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them  may  be  entered  by  the  court  on  agreement  by  the  par- 
ties. McCalmont  v.  Peters,  13  Serg.  «fe  R.  196;  Cook  v.  Gil- 
bert, 8  Serg.  &  R  567. 

In  Flanigen  v.  Tlie  City  of  Philadelphia,  51  Pa.  St.  491, 
the  lease  ])rovided  that  it  might  be  terminated  on  tlie  viola- 
tion of  any  covenant  by  a  notice  of  five  da\'s,  and  that  on 
snch  termination  any  attorney  might  sign  an  agreement  for 
entering  an  amicable  action  in  ejectment  against  the  Tessee. 
Such  an  action  was  entered  and  judgment  confessed,  and  on 
motion  to  set  it  aside  on  the  ground  tliat  it  was  not  entered  in 
compliance  with  a  rule  of  court  governing  the  entry  of  judg- 
ment on  warrants  of  attorney,  the  court  said:  "It  nowhere 
appears  in  this  record  that  the  confession  by  the  attorney  of 
the  defendant  was  in  pnrauanco  of  a  warrant  of  attorney. 
The  amicable  action  and  confession  of  judgment  is  according 
to  ancient  and  established  practice,  existing  before  the  act  of 
1806,  as  well  as  since." 

The  practice  seems  to  be  peculiar  to  the  State  of  Pennsyl- 
vania; at  least,  our  attention  has  not  been  called  to  a  similar 
practice  elsewhere.  We  do  not  think  it  can  be  regarded  as 
establishing  the  proposition  that  the  practice  of  coufessing 
judgment  upon  warrant  of  attorney  and  without  process  hav- 
ing issued  obtained  at  common  law  in  actions  of  ejectment. 

In  Secrist  v.  Zimmerman,  55  Pa.  St.  446,  cited  by  counsel, 
there  was  no  warrant  of  attorney  and  no  question  of  a  con- 
fession on  a  warrant  of  attorney  made  or  decided  in  the  case. 
Tlie  action  of  ejectment  was  brouglit  against  the  defendant  for 
the  land,  and  a  year  after  its  commencement  the  defendant 
confessed  judgment  to  the  plain titf  for  tlie  land  in  dispute  and 
costs.  The  court  held  tlie  judgment  conclusive  as  to  the  par- 
ties and  their  privies,  on  the  ground  that  the  most  important 
interests,  not  only  of  property  and  liberty  but  life  itself^  are 
habitually  concluded,  judicially,  by  solemn  confession  made  by 
the  party  in  interest  in  the  face  of  a  court  of  justice. 

The  confession  of  which  the  court  is  s])eaking  in  that  case 
was  made  in  open  court  in  the  face  of  the  court  after  service 
of  process,  and  it  has  never  been  doubted  that  such  a  confes- 
sion would   authorize  the  judgment,  and   probably   no  one 
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would  say  that  such  a  confession  would  not  be  good  in  a  for- 
cible detainer  ca^e. 

An  examination  of  all  the  cases  counsel  have  been  able  to 
find  seems  to  us  to  confirm  what  was  said  by  this  court  in 
Burns  v.  Nash,  supra:  "  That  the  practice  of  entering  judg- 
ment by  confession  upon  warrant  of  attorney  without  process 
in  actions  of  tort  did  not  obtain,  and  there  is  no  precedent  for 
it,  at  common  law." 

The  practice  of  entering  judgments  in  debt  on  warrants  of 
attorney  is  very  old,  so  old  ihat  the  date  of  its  origin  is  un- 
known. Chitty  says:  "How  or  when  this  peculiar  security 
for  a  debt  authorizing  a  creditor,  as  it  were,  persalttan,  to  sign 
a  judgment  and  issue  execution,  without  even  issuing  a  writ, 
was  first  invented,  does  not  appear,  but  it  has  now  become  one 
of  the  most  usual  collateral  securities  on  loans  of  money,  or 
contracts  to  pay  an  annuity  and  for  debts,  but  usually  accom- 
panied with  some  other  deed  or  security."  2  Gen.  Practice, 
334. 

It  was  early  found  that  unconscionable  advantage  was  taken 
of  debtors  by  creditors  by  means  of  such  warrants  of  attorney 
obtained  when  the  debt  was  incurred,  and  when  the  debtor 
was  hopeful,  and  executed  with  harshness  against  him  in  the 
hour  of  his  distress,  and  the  courts  were  compelled  to  pre- 
ecribe  rules  and  the  Parliament  to  enact  statutes  to  limit  the 
operation  of  such  warrants  and  restrain  the  injustice  to  which 
the  use  of  them  frequently  gave  rise.  But  if  it  were  estab- 
lished that  confession  of  judgment  upon*warrant  of  attorney 
obtained  as  a  practice  at  common  law  in  an  action  of  ejectment, 
or  in  other  actions  in  form  of  tort,  it  would  not  authorize  the 
practice  in  an  action  of  forcible  entry  and  detainer  under  the 
law  of  this  State.  This  action  is  a  special  statutory  proceed- 
ing, summary  in  its  nature  and  in  derogation  of  the  common 
law,  and  it  is  a  rule  of  universal  application  in  such  actions 
that  the  statute  conferring  the  jurisdiction  must  be  strictly 
]>ursued  in  the  method  of  procedure  prescribed  by  it  or  the 
jurisdiction  will  fail  to  attach,  and  the  proceeding  be  coram 
non  judice  and  void.  Davis  v.  Davis,  115  Pa.  St.  261; 
Burns  v.  Nash,  supra^  and  cases  there  cited. 
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While  forcible  entry  and  detainer  is  a  civil  proceeding  for 
restitution,  it  is  based  u[K)n,  and  has  by  modern  legislation  been 
evolved  from  the  English  forcible  entry  and  detainer  which 
was  a  criminal  proceeding  merely.  Ejectment,  from  its  slow 
])rogress,  was  an  inadequate  remedy  to  a  landlord,  and  the 
Legislature  provided  the  summary  remedy  by  which  a  speedy 
recovery  of  possession  may  be  secured,  but  to  prevent  liasty 
action,  and  to  secure  tenants  and  their  families  from  the 
danger  and  inconvenience  of  being  forcibly  ejected  without 
notice  and  reasonable  time  for  preparation,  certain  safeguards 
were  provided  by  the  statute. 

A  demand  for  possession  is  required  to  be  made  upon  the 
tenant  before  the  commencement  of  the  action;  a  complaint  in 
writing  must  be  filed  before  summons  issues;  service  of  the 
summons  is  to  be  made  in  a  manner  different  from  the  service 
in  other  actions  at  law,  and  if  judgment  is  rendered  against 
the  tenant,  the  statute  provides  that  "no  writ  of  restitution 
shall  be  issued  in  any  case  until  the  expiration  of  live  days." 
There  is  in  the  statute  a  policy  discernible,  as  wa^  said  by  Mr. 
Justice  McAllister  in  Burns'  v.  Nash,  "based  uj)on  humane 
considerations  of  oppression  and  hardships  which  might  issue? 
if  families,  in  any  kind  of  weather,  at  anytime  of  day  or  night, 
be  forcibly  ejected  from  their  homes  with  all  their  effects, 
without  notice  or  warning,"  which  forbids  the  conclusion  that 
a  landlord,  by  exacting  from  his  tenant  a  power  of  attorney 
in  his  lease,  can  obtain  the  right  to  an  immediate  judgmnnt 
without  having  demanded  possession,  or  having  process  issued 
or  served,  and  to  an  immediate  writ  of  restitution,  and  to  avail 
himself  of  the  remedy  against  his  tenant  furnished  by  a  stat- 
ute, every  provision  of  which  with  reference  to  procedure  he 
has  set  aside  by  contract,  and  thus  to  proceed  to  the  ejection 
of  the  occupants  and  the  recovery  of  possession  "by  leaps,"  as 
the  creditor  was  enabled  by  a  similar  warrant  to  sign  judg- 
ment and  issue  execution  against  his  debtor  at  common,  law, 
without  affording  an  opportunity  to  the  tenant  of  raising  any 
objection  or  making  any  defense'.  What  wrong  might  be 
perpetrated  were  such  a  practice  to  be  established  is  illus- 
trated by  tlie  operation  of  the  "amicable  ejectment"  proceed- 
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ing  in  Pcnns^'lvania,  as  shown  in  Grossman's  Appeal^  102  Fa. 
St.  137,  where,  after  the  death  of  the  lessee  and  the  accept- 
ance of  a  month's  rent  in  advance  from  his  widow  and  before 
the  expiration  of  the  month,  the  landlord,  on  an  unfounded 
rumor  tliat  the  widow  had  assigned  the  lease  and  thus  broken 
the  covenant  against  assignment,  confessed  a  judgment  against 
the  dead  man  under  the  terms  of  the  lease,  and  without  pre- 
vious notice!  of  the  judgment  or  execution,  the  widow  and 
heirs  were  dispossessed  '*at  the  early  hour  of  eight  o'clock  in 
the  morning  in  February." 

Whatever  may  be  thought  of  the  public  policy  of  such  a 
})ractico,  it  can  not  become  engrafted  upon  our  forcible  detainer 
proceedings  without  the  con.sent  of  the  Legislature. 

The  act  provided  anew  remedy  and  the  course  of  procedure 
to  obtain  it,  and  no  remedy  or  mode  of  procedure  can  be  pur- 
sued except  that  directed  by  the  act.  "If  the  act  lias  pre- 
scribed the  remedy  for  the  party  aggrieved,  and  the  mode  of 
])rosecution,  all  other  remedies  and  modes  are  excluded."  Mil- 
ler v.  Taylor,  4  Burr.  23  and  24;  Smith  v.  Lock  wood,  13  Barb. 
217. 

Farties  can  not,  by  their  contracts,  vary  the  procedure  in 
courts  of  justice  prescribed  by  the  statute.  This  was  expressly 
decided  by  the  Supreme  Court  of  Iowa  in  a  case  which  we 
consider  in  point  and  decisive  of  the  question  under  consider- 
ation. A  judgment  was  entered  up  in  the  District  Court 
under  a  warrant  of  attorney  in  a  judgment  note  made  inFenn- 
sylvania,  which  authorized  any  attorney  in  any  court  of  record 
within  the  United  States,  to  confess  judgment  against  the 
maker  of  the  note.  A  petition  was  filed  by  the  maker  of  the 
note  to  liave  tlie  judgment  declared  void,  and  the  court  bo 
onlered.  On  appeal,  the  Supreme  Court  said:  **  It  is  claimed 
by  a])pellunt  that  the  principles  of  the  common  law  authoriz- 
ing a  warrant  of  attorney  to  confess  judgment  are  in  force  in 
this  State,  and  that  the  provisions  of  our  code  respecting  tlio 
recovery  of  judgment  by  action  and  confession  of  judgment 
are  merely  cumulative.  We  do  not  think  this  {position  is  cor- 
rect. The  whole  subject  of  recovery  and  rendition  of  judg- 
ment is  fully   reviewed   in  the  code,  and  the  course  to  be 
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pui-sued  in  obtaining  a  judgment  is  specifically  pointed  out. 
*  *  *  A  confession  of  judgment  pertains  to  the  remedy. 
A  ^>arty  seeking  to  enforce  here  a  contract  made  in  another 
S^ate  must  do  so  in  accordance  with  the  laws  of  this  State. 
Parties  can  7wU  by  contract  mcide  in  a^wtfier  State,  engraft  upon 
our  procedure  here^  reifiedies  which  our  laios  do  7wt  conteriipiate 
nor  authorize,^^     Hamilton  v.  Schoenberger,  47  Iowa,  385. 

A  fortiori^  parties  within  the  State  can  not,  by  contract, 
engraft  upon  the  procedure  prescribed  for  a  summary  pro- 
ceeding, a  remedy  or  a  practice,  not  warranted  by  the  statute. 
While  parties  by  consent  may  waive  rights,  they  can  not  thus 
amend  the  law.  A  fundamental  requisite  to  the  validity  of  a 
judgment  is  that  the  court  should  have  had  jurisdiction  of  the 
subject-matter  and  of  the  j)arties. 

A  jndgment  against  a  defendant  who  has  not  been  served 
at  all  with  process  and  who  has  not  appeared,  is  a  nullity.  Tlie 
record  shows  no  process  to  the  defendant  and  no  appearance 
by  him,  but  shows  a  departure  from  the  course  specifically 
pointed  out  by  the  State,  and  an  attempt  to  give  jurisdiction 
of  the  defendant  and  enter  judgment  against  him  in  a  manner 
which  the  statute  does  not  contemplate  nor  authorize.  A 
confession  of  judgment  upon  a  warrant  of  attorney  in  an  action 
of  forcible  detainer  in  a  court  of  record  is  as  irregular  and 
•jnauthorized  as  it  would  be  in  a  justice  court.  Such  court  of 
record  does  not  proceed  in  forcible  detainer  by  virtue  of  its 
power  as  a  court  of  general  jurisdiction,  but  derives  its  author- 
ity wholly  from  the  statute,  and  in  such  jiroceeding  \&  there- 
fore to  be  treated  as  a  court  of  special  and  limited  jurisdic- 
tion. Phillips  Ev.,  p.  ^-^^^  Cowen  &  Hiirs*  Notes;  Burns  v. 
Nasii,  supra, 

A  court  of  special  and  limited  jurisdiction,  like  a  justice 
court,  has  no  authority  to  enter  a  judgment  by  confession  on 
a  wan-ant  of  attorney,  even  in  a  case  where  such  judgment 
would  be  authorized  in  a  court  of  record  by  the  common  law. 
Alberty  v.  Dawson,  1  Binn.  105. 

From  no  pciint  of  view  are  we  able  to  sustain  the  authority 
of  the  court  to  enter  the  judgment  appealed  from.  We  have 
carefully  examined  the  question  and  re-examined  the  views 


88  Appellate  Courts  of  Illinois. 

Vol.  27.]  Ames  v.  Moir  &  Co. 

expressed  in  tlie  opinioD  of  Mr.  Justice  McAllister  in  Buids 
V.  Xash,  duprcu,  and  such  re-examination  has  tended  to  coalirni 
us  in  tlie  position  there  announced.  The  conrt  liad  no  power 
to  enter  the  judgment  in  this  form  of  proceeding  on  the  war- 
rant of  attorney  contained  in  the  lease,  and  the  judgment  is 
therefore  coram  iwiijudice  and  void,  and  must  be  reversed. 

Judgment  reversed. 


27      88 
41    433 

27      88  -.r  o     •>. 

.^U^V  Robert  Moir  &  Company* 


Wilson  Ames 

V. 


Limit  a  i  ion  » — Con  tract  in  Writing — Evidence — In  struct  ion9, 

t 

1.  Tliere  uiay  be  a  cantract  in  writings  although  it  contains  no  erprosfs 
promise  to  p^xy  the  consideration.  Where  a  state  of  facts  is  acknowledgetl 
in  writincr  to  exist,  which  imports  an  oUi$;ation  to  pay,  the  law  implies  a 
promise  but  the  contract  is  not  thereby  reduced  to  parol . 

2.  The  court  may  properly  refuse  to  give  an  instruction  which  states  an 
abstract  proposition  of  law. 

[Opinion  filed  July  3,  1888.] 

•  _  

Appeal  from  the  Superior  Court  of  Cook  County;  tlie  Hon. 
KiKK  Hawes,  Judge,  presiding. 

Mr.  John  G.  Reiid,  for  appellant. 

Messrs.  Edsall  &  Edsall,  for  appellee. 

Garnett,  J.  Tins  is  an  action  of  assumpsit  for  goods  sold 
and  delivered,  commenced  January  13,  1886,  by  appellees 
against  appellant,  on  the  following  instrument: 

"  Contract  Chicago,  June  9,  1870. 

"  I  have  tins  day  bought  of  Robert  Moir  &  Co.  one  hun- 
dred (100)  barrels  high  wines,  *  iron  bound/  at  one  dollar  and 
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seven  cents  (§1.07)  per  proof  gallon.  The  conditions  of  t^ale 
are  as  follows:  The  buyer  can  call'  from  1st  July  to  2()th 
of  same  month  by  giving  three  days  notice,  and  if  not  called 
for  by  the  20th  July,  the  seller  has  the  privilege  of  deliv- 
erhig  np  to  the  end  of  July  by  giving  three  days  notice.  To 
be  delivered  in  fifty  barrel  lots.  To  insure  the  fullillment  of 
this  contract,  a  margin  of  three  hundred  dollars  will  be  put  up 
by  both  parties. 

"Wilson  Amks." 

The  principal  ponit  made  on  this  appeal  is  that  the  instru- 
ment is  not  a  contract  in  writing  or  an  evidence  of  indebted- 
ness within  the  scope  of  Sec.  1  of  the  act  of  November  5, 
1S49,  prescribing  a  limitation  of  sixteen  years,  but  that  it  is 
governed  by  Sec.  2  of  that  act  wliich  makes  live  years  a  bar. 
This  question  is  directly  presented  by  the  4th  and  5th  pleas,  to 
which  the  court  below  sustained  a  demurrer. 

The  argument  for  appellant  assumes  that  the  essential  ele- 
ments of  a  contract  are  not  to  be  found  in  the  paper  in  ques- 
tion. By  its  terms,  the  names  of  both  parties,  the  description 
of  the  property  forming  the  subject-matter  of  the  bargain,  the 
price  per  proof  gallon,  and  the  terms,  are  accurately  set  fortli. 
The  opening  sentence  of  the  contract  states  that  Ames  has 
bought  of  Robert  Moir  &  Co.  one  hundred  barrels  of  high- 
wines  at  $1.07  per  proof  gallon.  That  means,  that  at  some 
time  before  the  writing  was  made,  a  bargain  was  entered  into 
between  these  parties.  If  the  first  agreement  was  by  ])arol  on 
the  part  of  appellees,  it  was  a  valid  consideration  for  Ames' 
written  agreement.  The  sufficiency  of  the  consideration  is 
not  affected  by  any  conditions  the  parties  chose  to  attach  to 
the  contract.  The  signing  by  Ames  only,  and  the  necessity  for 
parol  proof  to  establish  his  liability,  makes  no  material  differ- 
ence in  this  case.  Hooker  v.  Ilyde,  61  Wis.  204;  Prenalt  v. 
Runyon,  12  Ind.  174. 

The  decision  in  Dunning  v.  Price,  56  111.  338,  is  in  point. 
The  contract  sued  on  in  that  case  was  as  follows : 

«$268.  Aurora.  January  22,  185S. 

*'  Be  it  known  that  in  May,  1856,  Edward  H.  Price  assigned 
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to  me  a  certain  judgment  against  Jonah  F.  Kccne,  and  whereas 
said  judo^ment  is  about  to  be  settled  by  the  note  of  David  and 
Edgar  Keene  secured  by  mortgage  on  lands  in  DeKalb  count}', 
this  is,  therefore,  to  certify  that  the  portion  of  said  judgment, 
now  equitably  belonging  to  said  E.  Price,  is  two  hundred  and 
sixty-eight  dollars,  which  I  promise  to  pay  him«o  soon  as  said 
note  shall  be  collected  of  said  D.  and  E.  JJleene,  with  interest 
from  date. 

J.  D.  Dunning." 

To  fix  Dunning's  liability  it  was  necessary  to  show  by  pal-ol 
]>roof  that  the  note  of  David  and  Edgar  Keene  was  given. 
The  contract  only  states  that  it  was  about  to  be  given.  There 
was  no  exUting  indebtedness  until  he  received  the  note  and 
collected  it.  Yet,  the  court  held  the  plea  of  the  statute  of 
limitations  of  five  years  could  not  be  sustained.  See  also  111. 
Cent.  R.  R  Co.  v.  Johnson,  34  111.  389. 

It  was  held  in  Abrams  v.  Pomeroy,  13  111.  133,  that  a  con- 
tract of  guaranty,  signed  only  by  the  guarantor,  was  a  written 
contract,  and  could  not  be  varied  by  parol. 

There  may  be  a  contract  in  writing,  although  it  contains  no 
express  promise  to  pay  the  consideration.  Strictly  speaking, 
there  is  no  such  express  promise  in  Ames'  contract.  But 
when  a  state  of  facts  is  acknowledged,  in  writing,  to  exist, 
which  imports  an  obligation  to  pay,  the  law  implies  the  obli- 
gation, but  the  contract  is  not  thereby  reduced  to  parol. 
Ashley  v.  Vischer,  24  Cal.  322.  Such  a  contract  is  found  in 
the  pass-book  of  a  depositor  in  a  bank.  The  entries  in  the 
book  are  not  express  promises  to  pay,  but  the  law  implies 
f?uch  promises,  and  the  liability  thereunder  has  been  held  not 
to  be  barred  in  fiwe  years.     Jassoy  v.  Horn,  64  111.  379. 

All  the  instructions  asked  by  appellant  and  refused,  except 
two,  were  erroneous.  The  appellant's  instructions,  numbered 
0  and  16,  contain  mere  abstract  principles  of  law,  and,  although 
correct  in  themselves,  having  no  reference  to  the  evidence 
and  containing  no  hypothesis  upon  which  the  jury  was  to 
find,  they  were  apt  to  mislead,  and  their  refusal  was  not  error. 
Vigus  V.  O'Bannon,  118  ill.  336;  International  Bank  v.  Jones, 
20  111.  App.  125. 
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Of  the  other  points  urged  by  appellant,  it  is  sufficient  to 
say  that,  on  careful  examination,  we  tind  them  all  untenable. 

The  law  of  the  case  was  fairly  presented  to  the  jury  by 
the  instructions  given,  tlie  verdict  is  fully  sustained  by  the 
evidence,  and,  there  being  no  error  in  the  record,  tlie  judg- 
ment of  the  Superior  Court  will  be  atKrmed. 

Judgmeyit  affirmed. 


Firemen's  Insurance  Company  \Vt  bS) 

V. 

Charles  E.  Peck. 

Corporations — Transfer  of  Stock— Refusal  to  Allow — Action  for  Dam- 
ages— Competency  of  Witness — Sufficiency  of  Evidence  to  Support  Finding 
— Practice. 

1.  Where  the  trial  waa  without  a  jury,  and  it  clo'^s  not  appear  from  the 
bill  of  exceptions  that  the  defendant  excepted  to  the  findincr  or  moved  for  a 
new  trial,  he  can  not,  in  this  court,  challenge  the  sufficiency  of  the  evidence 
to  support  the  findinisr* 

2.  Jn  an  action  by  the  assicrnee  of  a  certificate  of  stock  afrainst  a  corpo-. 
ration  to  recover  damages  for  the  wrongful  refusal  of  the  defendant  to  allow 
a  transfer  on  its  books,  the  death  of  the  original  holder  of  such  certificates 
does  not  render  the  plaintiff  incompetent  as  a  witness. 

[Opinion  filed  July  3,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  George  R.  Grant  and  Edward  Roby,  for  appellant. 

* 

Messrs.  William  C.  Wilson  and  David  L.  Zook,  for  appel- 
lee. 

Per  Curiam,  This  was  an  action  on  the  case  brought  by 
appellee  against  the  insurance  company,  appellant,  to  recover 
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damages  for  the  wrongful  refusal  of  the  latter  to  allow  a  trans- 
fer on  its  books  of  tlurty  shares  of  its  capital  stock,  of  $10U 
each,  for  which  it  had  issued  a  certificate  in  the  usual  form  to 
one  Louise  B.  W.  Bowen,  as  paid-up  stock,  who  had  indorsed 
said  certificate  in  blank  and  which  a|)pel]ee  had  taken  of  one 
S.  P.  Walker  for  a  valuable  consideration,  honajide^  and,  having 
filled  up  said  blank  with  an  assignment  to  him,  appellee,  he  de- 
manded of  appellant  the  making  of  such  transfer  on  its  bookj^, 
which  the  latter  refused.  The  defendant  having  pleaded  the 
general  issue,  the  case  was,  by  agreement  of  the  parties,  sub- 
mitted to  the  court  for  trial  without  a  jury,  and  the  court 
fiudiug  the  defendant  guilty,  assessed  plaintiff's  damages  at 
$5,000,  for  which  judgment  was  given  with  costs,  and  de- 
fendant took  an  appeal  to  this  court. 

The  entire  discussion  on  behalf  of  appellant  relates  to  the 
error  assigned,  that  the  judgment  was  against  the  law  and  the 
evidence,  and  that  plaintiff  was  an  incompetent  witness  in  his 
own  belialf. 

It  does  not  appear  from  the  bill  of  exceptions  that  the  de- 
fendant either  excepted  to  the  finding  of  the  court,  or  made  a 
motion  for  a  new  trial.  That  being  the  case,  the  defendant  is 
precluded  in  this  court  from  challenging  the  sufficiency  of  tlie 
evidence  to  support  the  finding.  Neither  does  it  ap|)ear  that 
any  propositions  of  law  were  submitted  to  the  court  by  either 

pai'ty. 

We  do  not  find,  nor  are  we  able  to  perceive  any  ground  of 
objection  to  the  competency  of  the  plaintiff  as  a  witness;  the 
ground  that  the  original  holder  of  the  certificate  having  died, 
rendered  plaintiff  incompetent,  is  not  tenable. 

We  are  of  the  opinion  that  there  is  no  available  error  in 
this  record,  and  that  the  judgment  should  be  alfirmed. 

Judpnent  affivined. 
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The  New  York  and  Chicago  Grain  and  Stock  Ex- 
change 

V. 

The   Board  op  Trade  of  the  City  of  Chicago 

et  al. 

Board  of  Trade  of  City  of  Chicago — Market  Quotations — Control  of— 
Injunction, 

1.  The  charter  of  the  Board  of  Trade  of  the  Ci^y  of  Chicago  imposes 
upon  that  body  no  duty  of  a  public  nature.  The  individual  business  of  eiich 
of  its  members  is  private,  and  their  agg^regate  business  is  of  iike  character. 

2.  There  can  be  no  public  policy  controlling  any  course  of  business  unless 
Fouie  public  interest  will  bo  affected  by  the  failure  of  such  control. 

3.  The  Board  of  'J'rade  of  the  City  of  Chicago,  miy  collect  the  market 
quotations  on  the  floor  of  its  exchange,  send  them  to  tlie  telegraph  couip^i- 
nies  iis  its  private  dispatches  to  persons  named  as  its  corrcppon dents  and 
]irohibit  such  companies  from  transmitting  them  to  any  person  except  those 
so  designated. 

4.  A  person  who  is  not  a  member  of  the  board,  but  has  been  on  its  list 
of  correspondent 8.  is  not  entitled  to  an  injunction  to  prevent  the  removal  of 
the  **  ticker  "  from  his  office,  and  to  compel  the  board  to  coutinue  to  fur- 
nish him  its  market  quotations. 

[Opinion  filed  July  19,  ISSS.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  lion. 
LoKiN  C.  CoLUNs,  Judge,  presiding. 

Prior  to  August  29, 18S3,  the  Board  of  Trade  of  the  City  of 
Chicago,  permitted  tlie  agents  of  the  Western  Union  Te!e- 
gra})h  Company  and  otlier  telegraph  companies  to  have  access 
to  the  floor  of  its  exchange  room  for  the  purpose  of  collecting 
the  market  quotations  ot  grain,  provisions,  etc.  Wires  were 
connected  with  the  exchange  room  and  the  quotations  thus 
secured  were  sent  therefrom  by  the  operators  of  the  telegraph 
companies  to  all  their  customers  who  were  willing  to  pay  for 
the  service.  Several  years  before  the  date  named,  the  tele- 
graphic  instrument  known  as  tlie  "ticker"  was  brought   into 
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use,  its  advantages  being  that  it  autonuitically  registered  the 
(jUOtaLtions  in  print,  and  could  be  placed  in  the  office  of  each 
customer  and  connected  with  the  wire  at  the  exchange, 'so  that 
each  fluctuation  in  the  market  might  be  instantaneously  trans- 
mitted to  every  customer  having  one  of  these  instruments. 
The  Gold  and  Stock  Telegraph  Company,  having  acquired  a 
monopoly  of  the  **  ticker,"  it  made  some  arrangement  wijth 
the  Western  Union  Telegra|)h  Company,  by  whicli  the  latter 
at  the  time  this  suit  was  commenced  and  for  some  time  pre- 
vious, had  control  thereof.  One  of  the  instrujuents  was  placed 
in  the  office  of  the  plaintiff  in  error  and  was  in  use  by  it  when 
the  suit  was  commenced. 

On  August  29,  1883,  the  Board  of  Trade  adopted  new  rules, 
one  of  which  ordered  that  its  board  of  directors  should  provide 
a  corps  of  market  reporters  to  ascertain  the  current  market 
price  of  commodities  dealt  in  by  the  members  of  the  board, 
and  all  changes  that  might  occur  in  the  same  from  time  to 
time;  that  such  reports  should  be  frequently  communicated 
by  telegraph  to  such  correspondents  as  might  be  willing  to 
pay  necessary  charges  for  compiling  and  transmitting  them 
under  such  regulations  as  the  directors  might  make  with  any 
telegraph  company;  that  the  forwarding  of  such  re])orts  to 
any  firm,  individual  or  corporation  should  be  only  on  condi- 
tion that  it  was  an  accommodation  service  to  be  })erformed  at 
the  pleasure  of  the  board  and  discontinued  with  or  without 
notice. 

About  the  time  this  rule  was  adopted  the  agents  of  the 
telegraph  companies  were  excluded  from  the  floor  of  the 
exchange,  and  the  board,  by  its  employes,  took  charge  of  tlie 
telegraphic  instruments  and  wires  on  the  floor  of  the  exchange 
and  the  collection  of  the  market  reports  and  the  forwarding 
of  the  same  from  the  floor  to  the  companies,  the  latter  be, 
ing  prohibited  from  sending  the  quotations  to  any  person- 
firm  or  corporation  except  such  as  the  board  should  approve. 
*  About  December  1,  1884,  a  new  plan  was  adopted.  The 
board  then  made  arrangement  with  the  companies  that  it 
would  telegraph  to  them  every  morning  the  names  of  all  the 
correspondents,  and  through  the  day  would  send  from  the  ex- 
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change  the  flnetiiations  in  the  market  collected  by  its  em- 
j)loyes,  which  the  companies  were  immediately  to  telegraph 
to  each  of  the  correspondents  and  none  other ;  at  the  close  of 
the  quotations  the  name  of  the  Board  of  Trade  was  to  be  sent 
by  telegraph,  so  tliat  tlie  day's  dispatch,  though  sent  in  frag- 
ments, was  to  be  treated  and  considered  as  a  continuous  private 
dispatch  from  the  board  to  each  of  said  correspondents.  The 
companies  were  to  pay  the  board  for  the  information  thus 
collected  and  furnished  the  sum  of  ^750  per  month,  while 
the  collection  of  the  news  cost  the  board  about  $10,000  a  year. 
The  companies  collected  from  the  correspondents  such  com- 
pensation as  they  agreed  upon,  the  Board  of  Trade  having 
nothing  whatever  to  do  with  the  same. 

Shortly  before  this  suit  was  commenced,  the  board  struck 
from  its  list  of  correspondents  the  name  of  the  plaintiff  in 
error,  and  the  companies  threatened  to  remove  the  ticker  from 
tlieir  office,  and  to  sever  their  telegraphic  connection.  The  bill 
in  this  case  was  filed  to  prevent  the  execution  of  that  threat 
and  to  compel  the  defendants  in  error  to  continue  to  furnish 
such  information  to  the  plaintiff  in  error,  it  being  ready  and  will- 
ing to  pay  therefor,  and  to  comply  with  all  reasonable  rules 
and  regulations  in  regard  to  the  same,  and  to  declare  void  the 
contract  which  prohibited  the  companies  from  sending  the 
quotations  to  others  than  tliose  designated  by  the  Board  of 
Trade. 

A  preliminary  injunction  was  granted,  but  on  the  final  hear- 
ing was  dissolved  and  the  bill  was  dismissed  for  want  of 
equity.  The  New  York  &  Chicago  Grain  and  Stock  Exchange 
sued  out  this  writ  of  error  to  reverse  that  order. 

Messrs.  Bis  bee,  Ahrkns  &  Decker,  for  plaintiff  in  error. 

The  question  is  squarely  presented  whether,  under  any  cir- 
cumstances, the  defendant  corporation  can  be  prevented  from 
monopolizing  the  information  as  to  the  changes  and  fluctua- 
tions of  the  market  of  the  Board  of  Trade  of  Chicago,  or, 
otherwise  stated,  whether  they  can  be  required,  if  they  dis- 
seminate this  information  to  some  for  a  consideration,  to  treat 
all  alike. 
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We  contend  that  the  franchises  of  the  Board  of  Trade 
have  for  a  term  of  vears  been  so  exercised,  and  the  course  of 
business  among  its  members  has  been  such,  that  there  has 
resulted  a  standard  market  for  agricultural  products,  and  that 
the  methods  adopted  for  indicating  that  market  and  collect- 
ing news  and  information  in  relation  to  its  fluctuations  to  be 
sent  abroad  for  the  use  of  merchants,  have  been  such  as  to 
create  a  property  value  in  such  market  news  and  information, 
and  that  the  market  news  and  information,  and  the  market 
itself  and  all  the  appliances  used  in  the  course' of  business  by 
which  such  market  results,  and  by  which  such  market  informa- 
tion is  created  and  transmitted,  are  affected  with  a  public 
interest,  so  that  the  Board  of  Trade  itself  ciin  not  discrim- 
inate as  to  the  parties  who  shall  receive  the  same. 

Wc  contend  that  the  same  principle  applies  to  the  market 
information  as  collected  and  transmitted  independent  of  its 
relations  to  the  exchange  hall  or  other  business  appliances  of 
the  Board  of  Trade,  or  to  the  rights  and  privileges  of  the 
members  of  the  Board  of  Trade.  In  other  words,  a  species 
of  property  has  been  created — by  the  creation  of  the  market 
and  the  collection  of  the  information  relating  to  that  market, 
and  the  practice  of  disseminating  such  information — in  the  mar- 
ket news,  and  information  so  collected  and  disseminated,  which 
property  is  so  affected  with  a  public  interest  that  it  can  not  bo 
used  for  purposes  of  monopoly  or  discrimination.  Kiernan  v. 
Manhattan  Co.,  50  How.  Pr.  194. 

We  contend  that  whatever  view  may  be  taken  of  the  rights 
of  the  Board  of  Trade  to  monopolize  its  market  and  mar- 
ket information  to  its  membership  while  in  the  transaction 
of  their  business  on  the  floor  (»f  exchange,  it  can  not,  by 
contract  or  otherwise,  clothe  the  information  in  regard 
to  such  market,  when  placed  in  the  hands  of  the  tele- 
graph companies,  with  any  limitation;  that  the  market  news 
or  information,  when  transmitted  to  the  telegraph  companies, 
is  of  a  public  nature,  and  the  telegraph  company  can  not  use 
its  franchises  in  the  protection  of  such  a  monopoly. 

We  contend  that  the  methods  adopted  by  the  appellees, 
although  intended  to  avoid  the  law  and  to  transform  the  mes- 
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sages  over  the  circuits  of  the  telegrapli  company  into  private 
messages,  failed  to  accomplish  the  intended  result. 

Underlying  our  first  position,  and  more  or  less  entering  into 
the  othei-s,  is  the  doctrine  of  Hale  in  his  De  Portiims  Maris 
to  the  effect  that  whenever  private  property  of  whatever 
kind  is  used  in  such  a  manner  as  that  the  public  interest  ie 
affected  by  it,  then  reflexively  the  property  or  francliise,  or 
whatever  it  may  be,  is  also  affected  with  a  public  interest  and 
ceases  to  be  juris  privatL 

The  application  of  the  doctrine  that  both  the  court  and  the 
Legislature  may  regulate  with  reference  to  private  property 
affected  with  public  use,  so  as  to  prevent  discrimination, 
monopoly,  or  injury  to  the  public  welfare,  has  in  recent  years, 
by  the  activity  of  scientific  investigation  and  the  wonderful 
progress  in  the  mechanical  art,  been  largely  extended,  and  by 
numerous  recent  decisions  the  courts  have  taken  almost  uni- 
formly the  position  that  this  doctrine  ought  to  be  applied  to 
all  changes  and  to  all  conditions,  however  new,  if  the  public 
welfare  inquires  its  application.  ,Munn  v.  Illinois,  94  U.  S. 
113;  Ilocton  v.  State,  106  Ind.  250. 

The  common  carrier  is  regulated  because  its  property  is 
affected  with  the  public  use  just  as  a  wharfinger  or  warehouse- 
men are  made  subjects  of  both  judicial  and  legislative  control. 
No  matter  what  the  business  may  be  called,  the  principle  in 
every  case  is  this:  that  no  man  can  so  use  his»property  or  his 
riglits  as  to  make  it  a  matter  of  j-ublic  interest  that  there 
should  be  no  discrimination  or  monopoly  whereby  or. 3  person 
or  corporation  should  be  favored  above  another  person  or  cor- 
poration, without  submitting  himself  to  the  control  of  both 
the  Legislature  and,  in  the  absence  of  legislation,  to  the  juris- 
diction of  the  proper  court,  to  prevent  such  monopoly  or  dis- 
crimination, and  to  prevent  any  use  of  such  property  or  such 
francliise  as  would  be  prejudicial  to  public  interest.  State  v. 
Nebraska  Telephone  Co.,  17  Neb.  126;  Pensacola  Telegraph 
C/O.  V.  W.  U.  Telegraph  Co.,  96  U.  S.  9;  State  v.  The  Bell 
Telephone  Co.  and  others,  36  Ohio  St.  296;  State  of  Missouri 
7.  Bell  Telephone  Co.,  23  Fed.  Rep.  239;  The  American  Rapid 
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Telegraph  Co.  v.  The  Connecticut  Telephone  Co.,  44  Am. 
Eep.  237. 

An  examination  of  the  sources  of  the  doctrine  whicli  alleges 
that  the  courts  may  interfere  and  prevent  monopoly  and  unjust 
discrimination  in  the  use  of  private  property  under  certain 
circumstances,  will  show  very  clearly  that  the  real  question  is. 
has  a  person  or  corporation  so  used  his  or  its  property  that  the 
public  welfare  requires  that  there  should  be  no  discrimination? 
It  was  and  is  always  a  question  of  monopoly.  Monopolies 
have  always  been  abhorred  by  the  law;  they  are  against  the 
best  interests  of  the  comnjonwealth.  Wherever  a  monopoly 
would  be  injurious  to  the  public  interest  there  is  found  a  case 
where  property  or  franchise  has  become  affected  with  a  public 
interest.  That  is  what  is  meant  by  saying  that  property  has 
become  aflFected  with  a  public  interest.  No  matter  what  a 
man's  business  may  be,  if  he  pursue  such  a  course  of  business 
and  gather  around  him  circumstances  and  bearings  until  the 
manner  in  which  he  treats  his  customers  has  become  a  matter 
of  public  welfare,  until  it  is  within  his  power  to  monopolize 
his  business  to  the  prejudice  of  the  public  interest,  then,  and 
always  under  such  circumstanced,  the  property  and  appliances 
and  results  of  such  business  are  within  the  principle.  Allnutt 
V.  Inglis,  12  East,  627. 

The  doctrine  we  contend  for  has  nothing  whatever  to  do 
with  corporations  as  such.  The  question  wliether  the  cor- 
]ioration  is  a  public  or  private  corporation  in  the  sense  implied 
in  that  opinion,  has  not  the  ;*emotest  relation  to  the  question 
under  consideration.  It  is  simply  a  question  whether  in  this 
case  the  appellees  have  so  used  their  property,  so  conducted 
their  business,  that  by  allowing  them  to  discriminate  they  can 
enforce  a  monopoly  to  the  injury  of  the  public.  No  matter 
what  the  nature  of  their  corporation  may  be,  no  matter  what 
the  nature  of  their  business,  it  comes  back  to  this  question  of 
public  interest,  as  in  the  case  of  ferries,  wharves,  warehouses, 
elevators  and  telephones.  On  this  basis  alone  we  have  pro- 
posed to  discuss  this  case,  and  we  contend  that  if  we  can 
show  upon  the  facts  in  this  case,  either  that  the  Board  of 
Trade  has  so  conducted  its  business  with  reference  to  tlie  pub- 
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lie,  that  market  information  lias  become  a  public  interest,  or 
that  the  telegraph  companies  have  so  conducted  their  busi- 
ness in  collecting  the  market  information  or  transmitting  it  for 
the  use  of  the  public  that  by  now  becoming  a  party  to  dis- 
crimination in  refci  cnce  to  persons  and  corporations  desiring 
such  information,  a  monopoly  injurious  to  the  public  welfare 
would  be  created,  we  establish  thereby  that  the  appellees  are 
entitled  to  the  injunction  prayed  for  in  their  bill,  and  that  it 
was  error  in  the  court  below  to  dismiss  appellee's  bill  for  want 
of  equity.  The  general  rule  in  regard  to  all  such  corpora- 
tions is,  that  they  can  not  discriminate  against  anybody.  To 
allow  them  to  discriminate  between  persons  would  be  to  open 
the  door  to  the  establishment  of  monopolies  more  dangerous 
than  any  that  have  heretofore  threatened  the  welfare  of  the 
people.  If  these  companies  can  discriminate  under  any  cir- 
cumstance or  pretense  whatever,  between  persons  in  the  com- 
munity, they  may  enrich  some  and  impoverish  others.  Re- 
lieve them  from  the  force  of  this  salutary  rule  and  they  would 
soon  exercise  a  power  which  would  be  adequate  to  almost  any 
purpose  of  oppression.  Therefore  all  contracts  or  stipulations, 
whatever  may  be  their  form,  and  all  understandings,  shifts 
and  devices  that  may  be  adopted  to  justify  or  protect  or  cover 
such  an  exercise  of  authority,  should  be  construed  by  the  court 
as  void,  being  against  public  policy.  Horner  v.  Nevens,  7 
Bing.  743 ;  Craft  v.  McConough,  79  111.  346. 

Mr.  Sidney  Smith,  for  the  Board  of  Trade  of  the  City  of 
Chicago,  defendant  in  error. 

The  question,  and  the  only  question  presented  by  this  case, 
is  this:  Has  the  Board  of  Trade  of  the  City  of  Chicago  the 
right  to  determine  what  telegraphic  dispatches  it  will  send 
directly  from  its  hall  of  exchange  during  business  hours  and  to 
whom  it  shall  send  tliem;  or,  whether  it  will  send  any  dis- 
patches whatever?  In  other  words,  whether  this  corporation, 
which  is  purely  a  mercantile  association,  has  the  power  to  con- 
trol its  own  private  dispatches  relating  to  the  private  business 
of  its  members.  The  Board  of  Trade  of  the  City  of  Chicjigo 
existed  as  a  voluntary,  unincorporated  association  for  years  be- 
fore it  became  incorporated ;  and  it  was  incorporated,  not  for 
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the  purpose  of  conducting  business  as  a  corporation,  but  merely 
for  the  purpose  of  affording  bettor  facilities  to  the  members 
in  tlie  conduct  of  their  private  business,  and  in  their  deah'ngs 
with  each  other.  It  is  safe  to  assert  that  this  is  strictly  a 
private  corporation,  and  that  both  the  individual  and  aggre- 
gate business  of  its  members  is  as  essentially  private  business, 
since,  as  before,  its  incorporation.  Courts  have  held  that  tele- 
graph companies  chartered  for  the  purpose  of  conducting  the 
business  of  transmitting  news  or  information  witli  powers  of 
eminent  domain,  etc.,  are.  so  to  speak,  common  carriers  of  news 
or  information,  and,  therefore,  are  bound  to  serve  all  alike  who 
choose  to  employ  them,  not  in  gathering  information,  but  trans- 
mitting to  such  party  as  the  employer  shall  name,  such  infor- 
mation as  he  himself  may  desire.  The  Chicago  Board  of 
Trade  is  neither  a  news  gatherer  nor  a  news  carrier  for  the 
public.  Such  a  business,  if  assumed,  would  be  outside  of  the 
objects  for  which  it  is  incorporated.  It  can  not,  therefore,  be 
chargeable  with  the  duty  either  of  collecting  or  transmitting 
market  reports  or  news  to  any  or  all,  not  members  of  the  as- 
sociation, who  may  choose  to  employ  it  in  such  service.  And 
80  the  Circuit  Courts  of  the  United  States  have  held.  Pub. 
Grain  &  Stock  Ex.  v.  Board  of  Trade,  15  Fed.  Eep.  847; 
Marine  Grain  &  Stock  Ex.  v.  Same,  22  Fed.  Rep.  23;  Bryant 
V.  W.  IJ.  Tel.  Co.,  17  Fed.  Rep.  826. 

And  I  am  aware  of  no  reported  case  to  the  contrary. 

The  Board  of  Trade  of  the  City  of  Chicago,  a  strictly  pri- 
vate corporation — an  association  of  merchants  for  the  conduct 
of  the  private  business  of  its  members — at  great  expense,  de- 
frayed by  assessments,  having  furnished  an  exchange  hall 
exclusively  for  the  use  of  its  members,  and  where  their  business 
with  each  other,  and  through  them  the  business  of  tiieir  princi- 
pal (when  they  deal  on  commission),  is  transacted,  has  establ  ished 
this  nile  in  relation  to  the  collection,  compiling  and  transmit- 
ting to  its  own  correspondents,  or  rather,  the  business  corre- 
spondents of  its  members,  market  news  or  statistics.  This 
itigenious  device,  recently  invented,  by  which  the  complainant 
and  others  are  seeking  to  obtain  these  reports,  and  thus  to  ob- 
tain the  benefits  of  membership  without  becoming  members, 
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with  the  attending  burdens,  can  not  be  sustained  upon  any 
known  principle  of  law  or  justice. 

Garnett,  J.  The  question  presented  by  this  record  is 
whether  the  Board  of  Trade  of  the  City  of  Chicago  has  the  right 
to  collect  the  market  quotations  through  its  employes  on  the 
floor  of  its  exchange,  send  them  to  the  officers  of  the  telegraph 
companies  as  its  private  dispatches  to  persons  named  as  its 
correspondents,  and  prohibit  the  companies  from  transmitting 
them  to  any  person  except  those  designated  by  its  directors. 

The  Board  of  Trade  was  organized  as  a  private  corporation 
in  1859,  and  has  since  continuously  conducted  its  affairs  for 
the  benefit  of  its  members  only,  having  no  pecuniary  interest 
in  the  operations  taking  place  on  its  exchange.  Its  charter  is 
framed  in  such  terras  as  we  should  expect  to  find  in  the  case 
of  an  ordinary  private  corporation,  in  whose  aflFairs  no  one  is 
especially  interested  except  its  own  members.  It  has  grown 
into  an  institution  of  vast  commercial  influence,  and  the  (juota- 
tions  of  prices  coming  from  its  exchange  may  justly  be  regarded 
as  a  potential  factor  in  fixing  market  values  of  the  necessaries 
of  life.  The  growth  of  the  corporation  in  power  and  influence 
does  not  change  its  character.  Its  charter  does  not  impose 
upon  it  any  duty  of  a  public  nature,  nor  has  it  assumed  any. 
The  interest  of  its  members  has  been  its  object  from  its  begin- 
ning. It  has  the  right  to  collect  the  market  quotations  or  refuse 
to  do  so.  Having  chosen  to  procure  this  information,  it  may 
dispose  of  it  as  its  board  of  directors  may  order.  The  expense 
of  compiling  the  quotations  is  ultimately  borne  by  the  members 
of  the  corporatipn.  They,  being  charged  with  the  expense, 
should,  in  all  fairness,  have  the  advantage  of  controlling  its 
distribution.  The  news  so  gathered  is  a  species  of  property 
(Kiernan  v.  Manhattan  Q.  Tel.  Co.,  50  How.  Pr.  194),  whicii  the 
corporation  holds  and  disposes  of  as  a  quasi  trust  fund.  If 
the  trust  is  abused  or  the  commands  of  the  directors  are  diso- 
beyed a  member  may  be  entitled  to  relief  on  the  same  principle 
that  any  beneficiary  of  a  trust  fund  may  prevent  its  perversion- 
But  the  rights  of  a  member  can  not  be  accpiired  by  one  who 
has  not  submitted  to  the  burdens  and  conditions  of  member- 
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ship.  Admission  to  membership  is  necessarily  a  matter  vested 
in  the  discretion  of  the  board.  The  validity  of  its  rules  and 
I'.egulations  within  the  scope  of  its  charter  can  not  be  denied- 
One  of  the  rules  makes  any  person  of  good  character  and 
credit,  and  of  legal  age,  eligible  as  a  member,  on  presenting  a 
w^'itten  application  indorsed  by  two  members  stating  the  name 
and  business  of  the  applicant,  after  ten  days  notice  of  such 
application  has  been  posted  on  the  bulletin  board  of  the  ex- 
change and  approved  by  at  least  ten  affirmative  votes  of  the 
directors,  and  on  payment  of  an  initiation  fee  of  $10,000,  or 
presentation  of  an  unimpau;S&  or  unforfeited  membership  duly 
transferred,  and  signing^n  agreement  to  abide  by  the  rules^ 
regulations  and  by-laws  of  the  association.  We  are  unable  to 
say  there  is  anything  unreasonable  in  this  rule.  If  it  is  valid 
it  excludes  every  person  from  the  benefits  of  membership  who 
has  not  conformed  to  the  prescribed  terms,  and  courts  have 
no  authority  to  interfere  in  the  premises.  Another  of  its  rules 
provides  for  the  collection  by  its  employes  of  the  quotations, 
and  their  transmission  only  to  such  persons  as  the  directors 
may  approve.  The  rule  might  have  directed  that  the  reports 
be  sent  to  no  person  except  members,  and  no  just  complaint 
could  have  been  made.  In  two  cases  this  rule,  reserving  to 
the  board  the  power  of  discrimination  in  the  distribution  of 
its  market  reports,  has  been  judicially  passed  upon,  and  in 
both  instances  the  power  of  the  board  has  been  upheld.  Bry- 
ant v.  W.  U.  Tel.  Co.,  17  Fed.  Rep.  825;  Marine  G.  &  S.  Ex- 
change v.  W.  U.  Tel.  Co.,  22  Fed.  Eep.  23. 

There  can  be  no  public  policy  controlling  any  course  of  busi- 
ness unless  some  public  interest  will  be  affected  by  the  failure 
to  control.  It  is  true  tliat  the  producers  and  consumers  are 
alike  interested  in  current  prices  of  the  great  staples  which 
chant^^c  hands  at  this  point ;  but  the  producer  and  consumer 
meet  face  to  face,  in  the  persons  of  their  respective  brokers, 
in  the  operations  of  the  exchange.  The  market  news  is 
equally  accessible  to  both.  The  agent  represents  the  princi- 
pal and  is  liable  to  him  for  any  neglect  or  failure  in  duty 
which  brings  him  a  loss.  The  instantaneous  news  which  the 
appellant  contends  it  has  the  right  to  receive  from  the  tele- 
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graph  eomparij,  may  not  reach  the  principal  except  by  the 
slower  methods  of  ilewspaper  publicatiou,  but  his  represeuta- 
tive,  the  broker,  is  at  all  times  in  immediate  contact  with  it. 
and  is  bound  to  nse  it  to  the  best  advantage  for  his  principal. 

These  rejiorts  are  compiled  at  the  expense  of  the  members  of 
the  association  and  are  their  private  property  in.  their  asso- 
ciated capacity.  Tliere  is  no  just  principle  which  can  Ceny 
them  the  right  to  name  the  parties  to  whom  they  shall  be  sent 
by  the  instantaneous  or  any  other  method.  The  individual 
business  of  each  of  the  members  is  of  a  private  character;  the 
aggregate  business  of  the  members  is  not  of  a  different  char- 
acter. They  have  in  effect  agreed  among  themselves  to  reg- 
ulate the  transmission  of  the  telegraphic  dispatches  relating  to 
their  private  business,  and  their  competitors  in  business,  who 
do  not  choose  to  become  members  and  pay  their  fair  share  of 
the  expenses  of  procuring  this  information,  should  not  be 
allowed  to  dictate  its  disposition. 

The  order  of  the  court  below  dissolving  the  iiyunction  and 
dismissing  tlio  bill  will  be  affirmed. 

Order  affirmed. 


A.  H.  Andrews  &  Co. 

V. 

P.  R.  &  F.  E.  Chandler. 

Fixtures— Opera  Chairs— -Intention— Biffhts  qf  Mortgagees — Prelimi^ 
nary  Injunction — Dissolution  of. 

1.  Whether  articles  which  are  attached  to  a  building  and  can  be  removed 
without  injury  become  part  of  the  realty  or  remain  movable  fixtures,  de- 
pends upon  the  intention  of  the  party  affixing  them. 

2.  Upon  a  bill  filed  by  the  mortgagee  in  a  mortgage  on  an  opera  house 
to  enjoin  the  foreclosure  of  a  chattel  mortgage  on  the  opera  chairs  contained 
in  such  opera  house,  it  is  held:  That  it  was  the  intention  of  the  mortgagor 
that  the  chairs  should  remain  personal  property;  that  the  rights  of  the  com- 
plainant are  not  affected  by  the  giving  of  a  new  chattel  mortgnpre  upon  the 
expiration  of  the  first;  that  under  the  state  of  facts  disclosed  by  the  record 
the  prelimiuary  injunction  should  be  dissolved. 
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[Opinion  filed  August  1,  188S.] 

Appeal  from  the  Circuit  Court  of  Cook  Countv;  the  IIoii. 
LoRiN  C.  CoLLiK8>  Judge>  presiding. 

Appellees  filed  their  bill  of  complaint  on  which  a  prelimi- 
nary injunction  was  granted.  The  bill  alleged:  That  on  April 
20,  1SS5,  John  B.  Ijanyon,  being  the  owner  of  lots  eleven  and 
twelve,  etc.,  in  Town  of  Lake,  Cook  County^  Illinois,  and  being 
desirous  of  improving  the  same  with  a  building  to  be  used  a^ 
an  opera  house,  applied  to  orators  for  a  loan  of  S^,000,  to  he 
used  in  making  such  improvements;  that  in  compliance  with 
such  application  orators  advanced  Sl^VXX);  that  Lanyon  deliv- 
ered to  orators  three  notes  for  §3,000  each,  due  in  one,  two 
and  three  years  after  date,  and  to  secure  payment  of  the  same 
mide  anrl  delivered  to  orator.  R  R  CiianJIer,  a^  trustee,  a 
trust  deed  of  said  lots;  that  during  the  year  18S5,  Lanyon 
erected  on  said  lots  an  opera  house  building;  that  the  upper 
portion  thereof  was  improved  as  and  for  an  opera  house  to  be 
permanently  used  for  giving  public  theatrical  entertainments; 
that  in  order  to  meet  tlie  demands  of  the  modern  public, 
Lanyon  placed  upon  the  floor  of  said  room  796  opera  chairs  of 
a  meclianical  construction  peculiarly  adapted  for  use  in  an 
opera  house;  that  said  chairs  were  of  a  character  intended  to 
be  permanently  attached  to  the  floor  of  said  opera  house  as  a 
permanent  fixture;  that  said  chairs  were  so  placed  upon  the 
floor  of  said  opera  house  during  its  construction  and  were 
securely  attached  and  fastened  to  said  floor  and  building  by 
screws  firmly  iml)edded  in  said  floor,  by  means  whereof  said 
chairs,  and  each  thereof,  became  a  permanent  incident  and 
improvement  of  said  opera  bouse  building:  that  it  was  the  in- 
tention of  Lanyon  in  so  attaching  said  chaii's  to  said  floor  in 
the  manner  above  specified,  thereby  to  make  them  permanent 
fixtures  and  improvements  in  said  building;  that  in  view  of 
the  distinctive  character  of  said  building  such  chairs  constitute 
an  indispensable  part  of  said  opera  house,  and  without  the  same, 
said  house  would  be  valueless  for  the  purposes  contemplated  iu 
its  construction;  that  said  §9,000  is  now  wholly  due,  but  it  is 
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wholly  unpaid;  that  said  trust  deed  remains  in  full  force;  that 
on  February  19,  1887,  Lanyon  delivered  to  A.  H.  Andrews  ife 
Company  six  notes,  $200  each,  due  in  two,  four,  six,  eight,  ten 
and  twelve  months  after  date,  and  to  secure  the  same  exe- 
cuted to  said  Andrews  &  Company  a  chattel  mortgage  upon 
said  796  opera  chairs;  that  the  last  of  said  notes  will  fall 
due  February  19,  1888,  and  that  Lanyon  is  in  default  on 
live  of  said  notes;  that  it  is  the  intention  of  said  defendant  to 
foreclose  said  mortgage  upon  the  maturity  of  said  last  note, 
and  to  detach  and  remove  said  chairs,  the  same  being  perma- 
nently attached  to  said  building;  that  if  such  intention  are 
carried  out  it  will  result  in  irreparable  injury  to  orators  and 
wholly  destroy  the  utility  of  said  opera  house,  and  greatly 
impair  and  lessen  their  security.  Orators  attach  copy  of  trust 
deed,  "Exhibit  A,"  and  copy  of  notes,  "Exhibit  B." 

To  the  end  that  defendants,  A.  H.  Andrews  &  Company, 
J.  B.  Lanj'on,  T.  O.  Dargan  and  Jos.  Allen,  all  of  whom  claim 
some  interest  in  said  building,  may  answer,  without  oath,  and 
tliat  A.  IL  Andrews  &  Company  may  be  enjoined  from  carry- 
ing out  its  intentions  and  from  detaching  and  removing  or  in 
any  wise  interfering  with  said  building  and  chairs  in  violation 
of  oiators'  rights. 

Bill  sworn  to. 

Tlie  answer  of  A.  II.  Andrews  &  Company,  filed  February 
17,  1888,  admits  delivery  of  real  estate  mortgage  by  Lanyon 
to  F.  R.  Chandler,  April  20,  1885,  to  secure  $9,000.  Admits 
erection  of  an  opera  house,  so  called,  on  same  land  during 
1885.  Tliat  0|)era  house  was  furnished  by  Lanyon  with  796 
chairs.  Denies  that  said  chairs  were  peculiarly  adapted  for 
use  in  an  opera  house,  but  equally  adapted  for  use  in  a 
church.  Denies  that  chairs  were  intended  to  be  permanently 
attached  to  the  floor  of  said  opera  house  as  a  permanent 
fixture.  Admits  that  chairs  were  fastened  to  the  floor  with 
screws.  Denies  that  chairs  by  such  fastening  became  a  per- 
manent improvement  of  building.  Expressly  denies  that  it 
was  the  intention  of  Lanyon  in  so  attaching  chairs  to  floor  to 
make  tiiem  permanent  fixtures.  Denies  that  chairs  constitute 
an  indispensable  part  of  said  opera  house,  or  the  same  would 
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be  valueless  without  them  for  purposes  contemplated.  Admits 
that  on  February  19,  18S7,  Lanyou  delivered  to  respondent 
six  notes,  $200  each,  and  secured  the  same  by  chattel  mort- 
gat^e  on  said  79G  chairs,  duly  acknowledged  and  recorded — 
copy  of  unpaid  notes,  "Exhibit  A"  and  mortgage,  "Exhibit 
B'' — and  that  last  note  will  mature  February  21,  1888;  only 
one  has  been  paid,  and  it  was  the  intention  of  respondent  to 
foreclose  said  mortgage  upon  maturity  of  said  notes,  and 
remove  said  chairs  from  said  building  under  })owers  in  said 
mortgage  in  case  the  same  were  not  paid.  Denies  that  such 
removal  would  result  in  any  injury  to  complainants.  Avers 
that  building  and  grounds  are  worth  about  $iO,000;  that  Lan- 
you is  indebted  to  respondent  on  said  notes  and  chattel  mort- 
gage about  §1,121:;  that  said  notes  were  given  by  Lanyon  to 
respondent  in  renewal  of  certain  other  unpaid  notes  which 
were  secured  by  chattel  mortgage  of  like  import  upon  said 
chairs,  duly  acknowledged  and  recorded  and  then  about  to 
mature;  that  said  original  notes  were  given  by  Lanyon  to 
resix^ndent  in  payment  of  purchase  price  of  said  796  chairs ; 
that  said  original  notes  and  chattel  mortgage,  and  said  notes 
and  mortgage  of  February  19,  1887,  were  given  by  Lanyon  to 
respondent  in  pursuance  of  the  original  contract  of  purchase 
of  said  chairs  by  Lanyon  from  respondent,  which  contract  was 
in  writing,  signed  by  Lanyon;  a  copy  is  "Exhibit  C;"  that 
said  chairs  were  not  constructed  especially  for  said  house,  but 
are  of  patterns  kept  in  stock  by  respondent  in  its  business  of 
manufacturer  of  furniture  and  bank,  church  and  school  fixtures 
and  furnishings;  that  chairs  were  in  all  respects  complete  and 
ready  for  use  before  the  same  were  placed  in  said  house;  that 
only  attachment  of  chairs  to  building  is  by  means  of  screws 
through  the  feet  of  said  chairs  sunk  into  the  floor ;  that  removal 
of  chairs  would  in  no  wise  injure  building  nor  chairs,  and  can 
be  accom|)iished  by  simply  removing  the  screws  from  the 
feet  of  chairs ;  that  it  was  distinctly  understood  and  agreed 
between  Lanyon  and  respondent  at  time  of  purchase  of  chairs 
that  the  same  should  not  become  a  part  of  the  building,  but 
should  remain  personal  property,  at  least  until  the  purchase 
'  was  fully  paid ;  avers  that  Lanyon  has  paid  on  account 


First  District — March  Term,  1888.       107 


Andrews  &  Co.  v.  Chandler. 


of  purchase  price  of  said  chairs  $1,000,  and  that  Lanyon,  Dur- 
gan  and  Allen  have  at  no  time  questioned  the  ri^ht  of  re- 
spondent to  exercise  the  powers  conferred  by  said  chattel 
mortgage ;  and  Allen,  the  present  owner  of  the  building,  has 
repeatedly  promised  to  j:ay  said  live  unpaid  notes. 

Jurat  by  A.  H.  Andrews,  president. 

'*  Exhibit  A."  Five  notes,  ^200  each,  dated  February  19, 
1887,  Lanyon  to  A.  II.  Andrews  &  Com|)any,  duo  four,  six, 
ei^ht,  ten  and  twelve  months. 

"Exhibit  B."  "Chattel  mortgage,  dated  February  19, 
1887,  Lauyon  to  A."  II.  Andrews  &  Compan3%  on  79G  chairs, 
to  secure  said  six  notes,  §200  each.  Lanyon  covenants  that 
he  is  lawfully  possest^ed  of  said  goods  and  chattels ;  that  the 
same  are  free  from  incumbrances ;  that  he  will  keep  the  same 
insured  and  make  loss  payable  to  holder  of  notes;  that  in  case 
of  default  second  party  may  enter  the  })remise8  and  take  pos- 
session and  remove  and  sell.  Acknowledged  and  recorded 
February  21,  1887. 

"Exhibit  C."  '*  Contract,  dated  July  6,  1SS5,  between  A. 
H.  Andrews  &  Com] -any  and  J.  B.  Lanyon,  witnesseth:  That 
tii-st  party  have  sold  to  second  part}'  the  bill  of  0})era  chairs 
on  back  thereof  for  price  named  therein,  to  be  delivered,  set 
up  complete  in  opem  house  at  Englewood.  Second  party  to 
make  accui*ate  measurements  of  the  space  on  which  the  chairs 
are  to  be  placed;  if  on  a  curve,  exact  length  of  curve;  if 
straight,  e.xact  length  of  line;  and  to  furnish  plan  of  seating; 
all  information  within  ten  days.  Second  })arty  to  pay  $2.76 
each  for  No.  3  chairs  and  $2.25  No.  35  chairs,  as  follows: 
In  cash,  $200,  after  first  performance,  balance  by  notes  due  in 
six,  nine  and  twelve  months,  secured  by  mortgage  on  the 
chairs,  with  interest  at  seven  per  cent.  Chairs  to  be  insured 
by  J.  B.  Lanyon,  loss,  if  any,  to  be  paid  to  A.  II.  Andrews  & 
Company.  Settlement  to  be  made  within  thirty  days  from  the 
receipt  of  goods. 

(Signed)  "J.  B.  Lanyon, 

"  A.  11.  Andrews  &  Co." 

A  motion  to  dissolve  the  injunction  was  made  by  appel- 
lants, and  on  the  hearing  of  said  motion,  the  answer  was  read 
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and  also  the  affidavit  of  one  Weber,  stating  that  he  was  the 
secretary  of  appellant,  and  drew  up  the  contract  for  sale  to 
Lanyon  of  the  opera  chairs;-  that  the  question  of  securing  the 
purchase  price  of  said  chairs  was  talked  over  between  Lanyon 
and  affiant;  that  Lanyon  agreed  to  give  a  chattel  mortgage  in 
the  usual  form  to  secure  the  balance  of  the  price ;  that  the 
chairs  were  sold  and  delivered  to  Lanyon  upon  the  faith  of 
said  contract. 

Appellees  in  opposition  to  the  motion  read  the  bill  and  an 
affidavit  by  Chandler  that  Chandler  &  Company  had  no  notice 
of  the  notes  and  chattel  mortgage  until  within  two  weeks 
since;  that  in  making  said  loan  affiant  contemplated  that  he 
was  making  a  loan  upon  an  opera  house  to  be  completed  with 
all  the  appointments  and  improvements  of  a  modern  opera 
house;  that  he  would  not  have  loaned  said  money  had  he 
known  or  anticipated  that  one  of  the  chief  and  most  valuable 
and  necessary  features  of  an  opera  house,  to  wit,  opera  chairs, 
was  to  be  withheld  from  him  as  security  for  his  loan. 

The  court  overruled  the  motion  to  dissolve  the  injunction, 
and  from  said  order  the  appeal  is  prosecuted  to  this  court 

Mr.  Lyman  M.  Paine,  for  appellant. 

The  case  of  Sword  v.  Low,  13  N.  E.  Rep.  S26,  shows  clearly 
that  Illinois  is  one  of  the  States  in  which  the  rule  has  become 
established  that  chattels  annexed  to  realty  under  an  agreement 
that  they  shall  continue  to  remain  personalty  will  retain  their 
chattel  character  against  a  mortgagee  of  the  real  estate. 

In  that  case  the  court  says:  ''To  determine  the  irremov- 
able character  of  a  fixture,  three  tests  are  by  the  modern  au- 
thorities applied,  viz.:  1.  Actual  annexation  to  the  realty  or 
something  appurtenant  thereto;  2.  Application  to  the  use  or 
imrpose  to  which  that  part  of  the  realty  with  which  it  is  con- 
nected is  appropriated,  and,  3.  The  intention  of  the  parties 
making  the  annexation  to  make  a  permanent  accession  to  the 
freehold."     See,  also,  Kelly  v.  Austin,  46  111.  156. 

In  the  case  of  Cri})pen  v.  Morrison,   13  Mich.  23,  where  a 

—  I  -^-^^.^to  mortgage  was  given  with  a  verbal  agreement  that 

ngor  would   erect  a   saw-mill  on  the  premises,  lio 
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did  erect  the  saw-mill,  but  he  gave  a  chattel  raortga^je  on  the 
engine  and  macliinery  six  months  after  the  real  estate  mort- 
gage, having  bought  the  engine  upon  express  agreement  to 
secure  the  purchase  price  by  chattel  mortgage.  The  seller  of 
the  engine  was  held  to  have  the  better  right  in  a  contest  with 
the  real  estate  mortgagee, and  the  court  said:  "The  property 
which  was  the  subject  of  this  litigation  was  only  erected  upon 
the  premises  upon  the  agreement  that  it  should  be  subject  to 
a  chattel  mortgage  for  its  purchase  price.  By  this  the  parties 
kept  it  separate  from  the  realty  and  it  never  became  part  of  it." 
The  complainants  in  this  case  must  rest  their  case  simply 
and  alone  upon  the  presumption  that  improvements  made  by 
the  mortgagor  on  the  mortgaged  premises  were  made  for  the 
benefit  of  the  inheritance.  This  presam;)Lion  is  not  absolute, 
but  may  be  rebutted  by  agreement  between  the  mortgagor 
and  the  owner  of  chattels  annexed.  Ewell  on  Fixtures,  283. 
But  conceding  for  the  moment  all  that  appellees  claim  respect- 
ing the  permanent  accession  of  these  chairs  to  the  freehold, 
still  appellees  axn  not  complain  of  their  removal  *' unless  such 
severance  would  impair  the  mortgagee's  security  and  render 
it  of  doubtful  adequacy."  Till  they  can  show  that  without 
the  chairs  their  security  is  of  doubtful  adequacy,  they  have 
"no  remedy  for  such  severance  either  by  recaption  of  the 
articles  severed,  action  at  law  for  such  severance,  or  for  the 
articles  severed,  or  by  injunction  to  restrain  the  mortgagor 
from  making  the  same."     Ewell  on  Fixtures,  49. 

Mr.  IIowAKi)  Hark,  for  appellees. 

MoRAN,  P.  J.  The  question  presented  for  decision  is 
whether,  under  tlie  circumstances  of  this  case,  the  opera  chairs 
are  to  be  considered  fixtures,  as  between  the  real  estate  mort- 
gagee and  the  holder  of  the  chattel  mortgage,  who  sold  and 
delivered  the  chairs  upon  a  contract  that  the  deferred  pay- 
ments for  them  should  bo  secured  by  a  chattel  mortgage  upon'^ 
them.  Whether  articles  which  are  attached  to  a  build  in  o^  be- 
come  a  part  of  the  realty  or  remain  movable  fixtures,  will 
depend,  according  to  the  weight  of  authority,  upon  the  inten- 
tion of  the  party  aflixing  them,  particularly  where  the  articles 
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attached  can  be  removed  without  injury  to  the  articles  them- 
selves or  to  the  freehold. 

Here  the  intention  of  Lanyon,  that  the  opera  chairs  should 
remain  personal  property,  is  very  clearly  evidenced  by  his 
agreement  in  the  contract  of  purchase  that  he  would  give  a 
chattel  mortgage  upon  them  to  secure  part  of  the  purchase 
money,  and  that  he  would  insure  them,  "  loss,  if  any,  payable 
to  A.  11.  Andrews  &  Co." 

We  can  not  see  that  the  rights  of  apj)ellantare  at  all  affected 
by  the  fact  that  the  first  chattel  mortgage  expired  and  that 
a  new  one  was  executed  to  secure  the  balance  of  the  purchase 
money  yet  remaining  unpaid.  While  the  lien  secured  by  the 
first  chattel  mortgage  expired,  the  intention  with  which  the 
chairs  wore  put  in  the  building  continued  and  the  new  chattel 
mortgage  created  a  new  lien  upon  them,  whereas  the  lien  of 
the  real  estate  mortgaga  did  not  extend  to  them,  they  continu- 
ing to  be  chattels.  It  is  not  deemed  necessary  to  examine  and 
discuss  the  various  authorities  with  reference  to  the  law  of 
fixtures  as  applicable  to  the  facts  of  this  case.  We  regard, 
the  case  as  controlled  by  Sword  v.  Low,  recently  decided  by 
the  Supreme  Court,  11  Western  Rep.  719,  in  which  the  cases 
on  the  subject  are  fully  cited  and  considered.  And  see,  also, 
Campbell  v.  Roddy,  12  Central  Rep.  821. 

It  is  not  alleged  in  the  bill  that  Lanyon  is  insolvent,  or  that 
the  removal  of  the  chairs  would  so  reduce  the  value  of  the 
property  as  to  make  the  security  inadequate.  The  answer 
alleges  that  the  property  covered  by  the  mortgage  is  of  the 
value  of  $10,00;),  and  the  loan  secured  is  ^9,000.  Under  that 
state  of  facts  it  seems  to  be  established  that  tlie  mortgagee  is 
not  entitled  to  an  injunction  to  restrain  the  removal  of  fix- 
tures which  are  subject  to  the  lien  of  the  mortgage.  Ewell 
on  Fixtures,  49,  and  cases  cited. 

This  condition  of  the  record  was  proper  to  be  considered 
on  the  motion  to  dissolve,  and  would,  in  our  opinion,  warrant 
the  orrantin?  of  the  order  of  dissolution. 

The  order  overruling  the  motion  to  dissolve  the  injunction 
will  be  reversed,  and  the  case  will  be  remanded  to  the  Circuit 
Court,  with  directions  to  enter  an  order  dissolving  the  prelimi- 
V  injunction  now  existing  in  said  cause. 

lieversed  and  remanded. 
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Alexander  R.  MacDoxald 

V. 

Daniel  M.  Lord  and  Ambrose  L.  Thomas. 

Libel — Words  Spoken  of  One  in  his  Occupation — Frocince  of  Court  and 
Jury — A dcertising  Agency — Privilege, 

1.  Words  spoken  of  one  in  his  office,  trade,  profession  or  business,  which 
tend  to  iiupdir  his  credit,  or  charge  him  with  fraud  or  indirect  dealings,  or 
with  incapacity,  and  that  tend  to  injure  him  in  his  trade,  profession  or  busi- 
ness, are  actionable  without  proof  of  special  damages. 

2.  A  letter  stating  that  the  writers-have  been  applied  to  by  an  advertising 
agent  to  insert  in  a  certiin  paper  the  advertisement  of  the  pr^rson  addressed 
and  have  had  to  decline  it,  but  will  be  glad  to  receive  it  **  direct,  or  through 
any  responsible  agency/'  conveys  the  idea  that  the  agency  in  question  is  not 
re-ponsible. 

[Opinion  filed  Aiignst  1,  1S88.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
KiKK  Hawks,  Judge,  presiding. 

This  is  an  action  on  the  case  brought  by  plaintiff  in  error 
against  defendant  in  error,  to  recover  damages  for  the  publi- 
cation of  an  alleged  Hbel  by  defendants.  A  general  demurrer 
to  the  declaration  was  sustained  and  judgment  for  costs  entered 
against  plaintitf,  to  reverse  which  he  sued  out  this  writ  of 
error. 

The  declaration  consists  of  numerous  counts,  but  as  the  de- 
murrer was  sustjiined  to  the  entire  declaration,  it  is  only  neces- 
sary to  state  the  substance  of  the  first  count,  which  alleged  in 
effect,  that  the  plaintiff  carried  on  business  as  an  advertis- 
ing agent  in  Chicago,  conducted  the  same  with  punctuality, 
keeping  his  engagements  and  paying  his  debts,  and  was  held 
in  good  credit  and  esteem  by  his  neighbors  and  by  those  with 
whom  he  had  business  dealings,  and  in  and  through  said  busi- 
ness acquired  gains  to  support  his  family  and  to  the  increase 
of  his  fortune.     That  plaintiff  had  entered  into  a  contract  with 
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the  David  C.  Cook  Coiiipany,  publishers  of  a  newspaper  called 
'*  Church  and  Home,"  for  live  hundred  inches  or  more  of  space 
in  the  advertising  columns  of  that  paperat  a  certain  price  per 
inch,  and  had  solicited  and  procured  an  advertisement  from 
George  S.  Vibert  &  Company  of  Clintonville,  Connecticut,  at 
a  price  greater  than  he  was  to  pay  said  publishing  company, 
and  before  the  committing  of  the  grievances,  plaintiflE  had 
not  delivered  to  said  defendants  any  order  to  insert  any 
advertisement  in  the  *' Church  and  Kome."  That  lie  was 
conducting  a  respectable  advertising  agency,  and  the  de- 
fendants, maliciously  contriving  to  injure  his  good  name 
reputation  and  credit  in  said  business,  and  to  cause  him  to  bo 
regarded  as  a  person  of  no  credit  and  in  insolvent  circum- 
stiinces,  and  to  prejudice  and  injure  him  with  said  Vibert  & 
Company  and  other  advertising  agents  doing  business  at  the 
place  aforesaid,  who  had  dealt,  and  were  then  dealing,  with  the 
plaintiS  in  the  way  of  his  business,  and  to  induce  Vibert  & 
Company  and  others  to  leave  off  dealing  with  the  plaintiff,  on 
November  5,  1885,  falsely  and  maliciously  wrote  and  published 
a  false,  scandalous  and  malicious  and  defamatory  libel,  of  and 
concerning  plaintiff,  and  of  and  concerning  his  business  cir- 
cumstances and  credit,  in  the  form  of  a  letter  addressed  to 
said  Vibert  &  Company  and  otliers,  containing  malicious  mat- 
ter as  follows:  "Gentlemen  (meaning  the  aforesaid  George 
S.  Vibert  &  Co.):  We  (meaning  the  defendants)  are  just  in  re- 
ceipt of  an  order  from  A.  R.  MacDonald  (meaning  the  plaint- 
iff in  this  suit)  to  insert  your  (said  George  S.  Vibert  &  Co.) 
advertisement  in  the  *  Church  and  Home,'  and  of  which  we 
(meaning  the  defendants)  own  the  entire  advertising  space. 
We  (meaning  the  defendants)  are  obliged  to  decline  it  (mean- 
ing the  order  aforesaid)  for  certain  reasons,  but  we  would  be 
glad  to  receive  your  (meaning  the  aforesaid  George  S.  Vibert 
&  Co.)  order  direct,  or  through  any  responsible  agency." 
Thereby  meaning  to  state  ttiat  the  business  of  the  plaintiff  as 
an  advertising  agent  was  not  a  responsible  agency. 

Then  follows  an  allegation  in  the  count,  of  special  injury  to 
the  ])laintiff  in  his  trade  and  business,  resulting  in  special  dam- 
ages, for  which  he  claims,  etc. 
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Mr.  George  C.  Buell,  for  plaintiff  in  error. 

Messrs.  Barker  &  Thornton,  for  defendants  in  error. 

Garnett,  J.  The  publication  charged  against  the  defend- 
ants was  concerning  tlie  plaintiff  in  his  character  as  an  adver- 
tising agent.  The  inducement  alleges  that  he  was  engaged  in 
that  business  at  the  time  of  the  publication.  The  rule  in  such 
cases  is  stated  in  Towushend  on  Slander  and  Libel,  Sec.  182, 
to  be,  that  language  which  concerns  a  person  in  his  employ- 
ment, (if  such  person's  employment  is  lawful,  and  may  reason- 
ably be  expected  to  yield  pecuniary  reward,)  will  be  actionable 
if  it  affects  him  in  a  manner  that  may,  as  a  necessary  conse- 
quence, or  does  as  a  natural  or  proximate  consequence,  pre- 
vent him  deriving  therefrom  reward  which  probably  he  might 
otherwise  have  obtained. 

And  in  the  ease  of  Clifford  v.  Cochrane,  10  111.  App.  570, 
the  court  gave  the  rule  thus:  "The  general  rule  in  relation  to 
the  speaking  of  words  of  one  in  a  particular  calling  may  be 
stated  as  follows:  Any  words  spoken  of  such  a  person  in  his 
office,  ti-ade,  profession  or  business,  which  tend  to  impair  his 
credit,  or  charge  him  with  fraud  or  indirect  dealings,  or  with 
incapacity,  and  that  tend  to  injure  him  in  his  trade,  profession 
or  business,  are  actionable  without  proof  of  special  damages." 

The  letter  sent  by  defendants  to  George  S.  Vibert  &  Com- 
pany, carried  with  it  a  strong  implication  that  plaintiff's  agency 
was  not  responsible.  Such  a  charge  is  always  regarded  as 
harmful  to  the  business  interests  of  a  house,  and  as  surely 
awakens  distrust  as  a  direct  attack  on  its  honesty.  The  inju- 
rious character  of  the  communication  might  have  been  avoided 
had  defendants  informed  Vibert  &  Company  that  they  would 
be  pleased  to  receive  their'  order  through  any  other  respon- 
sible agency.  But  having  stated  that  they  declined  the  order 
through  A.  R.  MacDonald,  and  then  indicating  their  pleasure 
to  receive  the  order  through  any  responsible  agency,  an  ordi- 
nary reader  would  scarcely  fail  to  find  in  the  letter,  the  reflec- 
tion u{X)u  plaintiff's  business  character,  which  is  alleged  in  the 
innuendo. 

Vol.  XXVII    8 
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If  the  words  employed  are  reasonably  susceptible  of  two 
constructions,  the  one  innocent  and  the  other  libelous,  it  is  a 
question  for  the  jury  which  is  the  proper  construction.  It  is 
for  the  court  to  decide  whether  a  publication  is  reasonably' 
capable  of  the  meaning  ascribed  to  it  in  the  innuendo,  and  for 
the  jury  to  decide  whether  such  meaning  is  truly  ascribed. 
Hays  V.  Mather,  15  111.  App.  30. 

Taking  the  letter  set  forth  in  the  declaration  accordins:  to 
its  plain  and  natural  import,  we  think  it  reasonably  susceptible 
of  conveying  the  idea  that  plaintiff's  agency  was  not  respon- 
sible. The  defendant's  counsel  have  fallen  into  an  error  in 
supposing  that  the  declaration  shows  the  communication  was 
privileged  because  defendants  were  the  owners  of  the  adver- 
tising space,  and  therefore  had  the  riglit  to  address  Vibert  & 
Company  in  the  manner  charged.  But  the  declaration  states 
that  plaintiff  was  the  owner  of  the  space ;  hence  the  question 
of  privilege  is  not  before  us  and  we  express  no  opinion 
thereon. 

There  was  error  in  sustaining  the  demurrer.  The  judg- 
ment is  therefore  reversed  and  remanded. 

Heversed  <md  remanded. 


TO   83  Leopold  Dietz 

V. 

K.  G.  Schmidt. 


Landlord  and  Tenant^Guaranty—Assignment. 

.  1.  Where  a  lease  contains  a  covenant  on  the  part  of  the  lessee  not  to 
assign  without  the  lessor^s  assent,  an  assi^rnment  with  such  aw^nt  does  not 
discharge  the  liability  of  the  gruarantor,  although  such  assignment  was  with- 
out bis  knowledge. 

2.  In  the  case  presented,  it  is  held:  That  an  agreement  between  the 
lessor  and  the  guarantor  that  the  question  of  the  liability  of  the  latter  should 
abide  the  final  judgment  in  a  certain  suit,  contemplated  a  judgment  ren- 
dered on  the  merits. 


T 
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Dietz  V.  Schmidt. 
[Opinion  filed  August  1,  18S8.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding, 

Messrs.  M.  Salomon  and  J.  A.  Sleeper,  for  appellant. 

Messi*s.  AViLLiAM  VocKE  and  Harvey  Storck,  for  appellee. 

Garnett,  J.  The  appellant  brought  this  action  against 
appellee  on  a  guaranty  of  the  payment  of  rent  written  on  a 
lease  for  a  term  of  five  years,  dated  April  17,  1882. 

The  case  was  tried  by  the  court  witliout  a  jury;  finding  and 
judgment  against  the  plaintiff,  from  which  he  appeals.  The 
defendant  interposed  several  defenses: 

First  After  the  tenant,  Fisher,  had  occupied  thepremises^ 
for  about  two  years,  he  sold  his  stock  and  fixtures  and  assigned 
his  lease  to  Henrietta  Krause,  she  taking  possession  and  pay- 
ing the  rent  for  some  time;  and,  as  appellee  insists,  this  was 
done  with  the  consent  of  appellant,  and  without  the  knowledge 
or  consent  of  appellee. 

Assignment  of  the  lease  by  the  tenant,  with  the  consent  of  the 
landlord,  does  not  discharge  the  guarantor's  liability.  The  lease 
contained  a  covenant  on  the  part  of  the  lessee  not  to  assign  with- 
out the  landlord's  consent.  That  was  for  the  benefit  of  the 
landlord  and  impliedly  gave  him  the  right  to  consent  to  an 
assignment.  Such  con8en;t  and  assignment  in  no  way  enlarged 
or  affected  the  liability  of  appellee.  The  ruling  of  this  court 
in  Stein  v.  Jones,  18  111.  App.  543,  closes  discussion  of  the 
question  in  this  court. 

Second,  After  the  assignment  to  Krause,  certain  installments 
of  rent  being  unpaid,  Dietz  commenced  two  suits  against 
Sehniidt  on  his  guaranty  before  a  justice  of  the  peace.  There- 
upon an  agreement  was  made  between  Dietz  and  Schmidt,  dated 
January  3,  1885,  providing  that  the  two  suits  should  be  dis- 
missed and  costs  therein  paid  by  Schmidt;  that  Dietz  should, 
within  thirty  days,  bring  suit  in  the  Superior  Court  to  recover 
the   amount   claimed   to   be  due  on  the  guaranty,  in  which 
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Schmidt  bliould  appear  and  plead  within  ten  days  after  notice 
of  its  commencement;  that  any  final  judgment  in  that  casein 
Schmidt's  favor,  not  appealed  from,  should  discharge  him  from 
liability  as  guarantor ;  that  until  said  suit  was  determined  one 
Bamberger  was  to  rent  the  premises  as  agent,  and  credit  to 
Schmidt  the  amount  received,  less  commissions,  and  that  no 
such  renting  should  be  construed  to  discharge  the  liability  of 
Schmidt. 

It  is  alleged  that  suit  was  commenced  by  Dietz  as  agreed, 
but  that  he  took  a  non-suit  therein,  and  judgment  for  costs  was 
rendered  against  him,  from  which  no  appeal  was  taken.  That 
is  claimed  by  Schmidt  to  be  a  final  judgment  within  the  terms 
of  the  agreement.  We  can  not  concur  in  tliat  view.  It  is 
unreasonable  to  suppose  that  either  party  contemplated  any 
judgment  as  a  bar  to  appellant's  cause  of  action  except  such  as 
should  be  rendered  on  the  merits  of  the  case.  But  a  conclu- 
sive answer  to  appellee's  position  is,  that  the  record  fails  to 
show  a  final  judgment  in  the  suit  commenced  by  Dietz  in  pur- 
suance of  the  agreement. 

The  record  offered  in  evidence  shows  a  judgment  for  costs 
against  the  plaintiflE  in  the  Superior  Court,  in  a  cause  wherein 
Leopold  Dietz  was  plaintiff  and  K.  G.  Schmidt  was  defendant, 
but  there  is  no  evidence  sliowing  what  was  the  issue  in  that 
suit,  what  was  sought  to  be  recovered,  nor  when  the  suit  was 
commenced. 

Third,  After  the  making  of  the  agreement  of  January  3, 
1885,  Bamberger  leased  the  premises  to  one  Koblitz.  Appel- 
lee insists  upon  that  leasing  as  a  defense.  It  was  expressly 
•authorized  by  the  terms  of  the  contract.  We  are  at  a  loss 
to  understand  how  appellee  can  interpose  this  leasing  as  a 
discharge  of  his  liability. 

The  court  below  erred  in  its  finding  and  judgment  for 
appellee.  The  judgment  will  therefore  be  reversed  and  re- 
manded. 

Reversed  and  remanded. 


IT 
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Edgar  D.  Swift,  Impleaded  with  Julia  A.  Slafter 

ET  al. 

V. 

Hugh  Martin  et  al. 

Meehamc*8  Lien — Statutory  Bond — Discharge  qf  Lien — Practice — Re- 
versal in  Part, 

The  Supreme  Court,  faavfng  remanded  a  case  involviog  mechanic's  liens, 
improperly  decreed  by  the  court  below,  for  this  court  to  consid'^r  other 
errors  assifirned,  it  is  held:  That  the  decree  should  stand  affirmed  except  as 
to  so  much  of  each  as  declares  a  lien  and  renders  judgment  in  personam 
against  the  defendant. 

[Opinion  filed  August  1,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Hknrv  M.  Shepard,  Judge,  presiding. 

Messrs.  S.  E.  Dale  and  F.  W.  Becker,  for  appellant 

Mr.  Joseph  B.  Leake,  for  appellees. 

MoRAN,  p.  J.  The  above  entitled  cases  were,  by  stipulation, 
heard  and  determined  together  in  the  court  below,  and  while 
separate  decrees  were  entered,  one  certificate  of  evidence  en- 
titled in  all  the  cases  was  signed,  and  by  agreement  they  were 
all  brought  to  this  court  on  one  record.  TJiey  were  heard  in 
this  court  at  the  October  term,  1886,  and  a  judgment  was  ren- 
dered reversing  the  decrees  in  the  court  below.  On  appeal 
to  the  Supreme  Court  the  conclusions  reached  by  this  court 
were  in  part  affirmed  and  in  part  reversed,  and  the  cases  were 
remanded  to  this  court  for  further  proceedings.  We  refer  to 
the  opinion  of  this  court,  20  111.  App.  515,  and  to  the  opinion 
of  the  Supreme  Court  reported  in  120  111.  4S8,  for  particu- 
lars of  the  case  and  a  statement  of  the  question  involved 
which  it  is  deemed  unnecessary  to  repeat  here. 
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Tliis  court  held  that  there  was  error  in  decreeing  a  lieu' 
and  that  the  suits  should  have  been  dismissed  bv  the  court 
below  upon  the  liling  of  the  bond,  in  accordance  with  the 
nieclianic's  lien  act,  and  reversed  the  decrees.  The  Supreme 
Court  agreed  with  this  court  that  tliere  was  error  in  decree- 
ing  liens,  but  said  of  the  order  of  the  Appellate  Court,  that 
"It  did  not  follow,  from  the  error  in  decreeing  a  lien,  that 
the  decrees  must  be  reversed  entirely,  but  only  that  they 
should  be  reversed  in  ])art,  in  so  far  as  they  decreed  liens. 

"The  other  errors  assigned,  among  which  is  one  as  to  the 
amounts  found  due,  were  never  in  fact  'considered  or  passed 
upon  by  that  court,  and  yet  it,  in  effect,  sustains  that  assign- 
ment of  error  by  reversing  the  decrees  wholly.  Had  the 
cases  gone  back  to  the  trial  court  there  would  have  to  be  a 
re- trial  there  of  the  issues  as  to  the  amount  due,  when  there 
had  been  no  determination  by  the  court  of  review  that  the 
former  finding  on  those  issues  was  erroneous.  And  as  it  now 
stands  there  is  no  finding  as  to  the  amounts  due,  and  in  a  suit 
upon  the  bond  there  would  have  to  be  the  same  re- trial  of 
those  issues. 

"  In  order  to  a  reversal  of  the  decree  entirely  we  think  the 
other  errors  assigned,  or  at  least  the  one  as  to  the  amount 
due,  should  have  been  considered  and  passed  upon  by  the 
Appellate  Court." 

In  obedience  to  the  direction  of  the  Supreme  Court  we  have 
now  considered  all  the  errors  assigned  upon  the  record  against 
the  decrees  entered  by  the  Superior  Court,  and  we  are  of 
opinion  that  there  are  no  errors  in  said  decrees  except  in  de- 
creeing the  liens  for  the  amounts  found  to  be  due  from  the  own- 
ers to  appellant,  and  in  g\y\ng  judgments i?i personam  ^gKiust 
appellant  for  the  amounts  found  due  from  iiim  to  appellees. 
We  are  of  opinion  that  the  evidence  supports  the  finding  of 
the  court  in  respect  to  the  amounts  found  to  be  due  from 
appellant  to  appellees,  and  that  said  decrees  should  stand  as 
to  the  said  amounts  so  found  to  be  due  in  each  ease. 

The  decrees  in  said  cases  will  therefore  be  reversed  as  to  so 
much  thereof  res])cctively  as  declares  a  lien  for  any  amount, 
and  as  to  so  much  thereof  as  gives  a  judgment  in  personam 
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against  appellant,  and  will  stand  affirmed  as  to  so  much  thereof 
i-espectivelj  as  finds  and  determines  the  amount  due  from 
said  appellant  to  appellees  in  each  of  said  cases.  And  such 
other  or  further  proceedings  may  be  had  in  said  cases  in  the 
Superior  Court  as  are  not  inconsistent  with  this  opinion. 

lie  versed  in  part  aiid  affirvied  in  part. 


Stephen  8.  Start 

V. 

Patrick  Moran  et  al. 

Practice — Variance — Objection  First  Raised  in  This  Court — Ecidenre-^ 
Sote — Guaranty . 


27  iiy 

41    Sil 


27    119 
43     47 


27    119 
77    480 


27      119 
102     •807 


1.  A  general  objection  of  variance  between  the  declaration  and  proof  is 
insufficient.    That  it  may  be  available  by  exception,  in  what  it  consists  must     27      119 
be  made  I0  appear.  ^^'^    '^M 

2.  An  objection  can  not  be  first  raised  is  this  court. 

[Opinion  filed  August  1,  18S8.] 

Error  to  the  Superior  Court  of  Cook  County;  the  Hon, 
Elliott  Ajsthont,  Judge,  presiding. 

Action  of  assumpsit  on  guai*anty  brought  by  defendants 
in  error  against  plaintiff  in  error.  The  note  and  guaranty 
thereon  were  as  follows : 

^'  $650.  Chicaoo,  February  26,  1880. 

*<  Six  months  after  date  I  promise  to  pay  to  the  order  of 
D.  H.  Tohnan  &  Co.,  six  hundred  and  fifty  dollars,  payable  at 
their  office,  value  received,  with  interest  at  8  per  cent  per 
aimum.  G.  E.  Boyles." 

Indorsed : 
"  S.  S.  Start. 

*'  Pay  to  P.  MoRAK  &  Co. 

**  D.  H.  ToLMAN  &  Co.,  without  recourse  on 
D.  H.  Tolman  &  Co." 
^'  Payment  guaranteed  by  me,  August  28,  18  SO, 

S.  S.  Start." 
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The  declaration  alleged  the  making  of  the  note  on,  to  wit, 
February  26,  1880,  and  that  D.  H.  Tolman  &  Company  after- 
ward, to  wit,  on  the  day  and  year  aforesaid,  and  before  the 
maturity  of  the  note,  indorsed  and  delivered  the  sanne  to  P. 
Moran  &  Company,  and  that  on  the  same  day,  and  before 
delivery  of  the  note  to  the  plaintiffs,  in  consideration  that 
plaintiffs  wonld  accept  and  receive  said  note  of  said  D.  H.  ToT- 
man  &  Company,  and  for  a  vahiable  consideration  to  him  in 
hand  paid  by  the  plaintiffs,  the  defendant,  by  his  indorsement 
thereon,  fi^naranteed  the  payment  of  said  note,  and  promised 
the  plaintiffs  to  pay  the  same  if  Boyles  should  not;  that  plaint- 
iffs, relying  on  the  undertaking  of  the  defendant,  received  said 
note;  that  Boyles  refused  to  pay  the  note,  and  defendant  hav- 
ing notice  thereof,  became  liable,  etc. 

On  the  trial,  the  evidence  showed  that  the  first  indorse- 
ment, "  S.  S.  Start,"  was  on  tlie  note  when  it  was  delivered  to 
the  plaintiffs,  but  did  not  show  whether  it  was  written  there 
before  the  note  was  delivered  to  the  payees  or  after.  It  also 
appeared  that  the  second  indorsement  by  Start  was  made  after 
the  delivery  of  the  note  to  plaintiffs.  The  note  and  indorse- 
ment were  offered  in  evidence  by  plaintiffs,  and  objected  to  by 
defendant  for  the  reason  that  the  same  was  incompetent  and 
irrelevant,  and  variant  from  the  cause  of  action  set  forth  in  the 
declaration,  and  that  plaintiffs  had  failed  to  show  any  con- 
sideration for  the  supposed  guaranty.  Tlie  objection  was  over- 
ruled, and  defendant  excepted.  Verdict  for  plaintiffs  for 
$906.07.  Motion  for  new  trial  by  defendant.  Motion  over- 
ruled and  judgment  on  verdict  Defendant  sues  out  this  writ 
of  error  to  reverse  the  judgment* 

Messrs.  Whitehead  &  Fiokakd,  for  plaintiff  in  error* 

Messrs.  Clifford  &  Smith,  for  defendants  in  error. 

Garnett,  J.  The  plaintiff  in  error  objects  to  the  judgment 
below,  on  the  ground  that  neither  of  the  considerations  set 
forth  in  the  declaration  was  proven  as  alleged.  Whether  that 
point  is  sound  on  the  merits  may  be  doubted,  but  tlie  rccoid 
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is  in  such  condition  that  the  qnestion  can  not  be  raised  in  this 
court  Tlie  objection  to  the  admission  in  evidence  of  the  note 
and  indorsement  was  that  they  were  incompetent  and  irrele- 
vant; that  they  were  variant  from  the  cause  of  action  described 
in  the  declaration,  and  that  no  consideration  had  been  shown 
for  the  supposed  guaranty.  There  can  be  no  pretense  that 
the  evidence  was  incompetent,  nor  does  the  plaintiff  in  error 
now  make  any  such  contention.  The  objection  on  the  ground 
of  variance  was  general,  and  failed  to  point  out  in  what  the 
variance  consisted.  That  has  been  held  insufficient.  St  Clair 
County  Ben.  Soc.  v.  Fietsam,  Adra'r,  97  111.  474. 

If  the  variance  had  been  speciiicd  the  declaration  could  have 
been  amended  or  further  proof  introduced  to  supjily  any  defi- 
ciency. In  this  respect  the  case  is  parallel  to  Watson's  Exec- 
utors V.  McLaren,  19  Wend.  657,  where  the  court,  in  reply  to 
a  similar  objection,  said :  "  The  objection  was  general  that 
the  guaranty  and  note  varied  from  each  count  The  objec- 
tion stopped  there.  To  be  made  available  by  exception  the 
l>articular  discordances  should  have  been  pointed  out,  as  they 
are  now,  for  they  were  open  to  be  obviated." 

The  proof  did  show  a  consideration.  The  law  presumes  a 
consideration  from  the  note  and  guaranty.  This  is  admitted 
by  plaintiff  in  error,  but  he  insists  that  the  consideration  thus 
presumed  is  not  the  consideration  alleged  in  the  declaration. 
The  objection  alleged  on  the  trial  was,  that  the  proof  did  not 
show  anv  consideration,  which  was  not  true.  It  would  be  un- 
fair  to  allow  this  point  any  wei.^ht  when  the  attention  of  the 
plaintiff  below  was  not  directed  to  it  in  time  to  meet  it.  The 
judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 


Cornelia  Martin 

V. 

Wilson  H.  Stubbings,  Impleaded,  etc. 

-  AAffignmenf  of  Insurance  Policy  and  Benefit  Certijicafe — Public  Policy- 
Consideration — Parol  Evidence — Bill  of  Interpleader, 
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1.  Parol  evidence  is  admissible  to  prove  the  consideration  for  a  note  and 
a  written  assignment  of  an  insurance  policy  and  benefit  certificate  as  secu- 
rity therefor. 

2.  The  waiver  of  a  legal  right  is  a  sufficient  consideration  for  a  promise- 

3.  In  the  case  presented,  it  is  held:  That  the  sum  found  due  upon  an 
accounting  between  the  husband  and  his  co-partner  was  at  least  a  sufficient 
equitable  consideration  for  the  note  and  assignment  of  the  insur.ince  policy 
and  benefit  certificate,  which  were  executed  by  the  husband  and  wife;  that 
the  waiver  by  said  co-partner  of  his  leg«J  right  to  terminate  the  contract  of 
partnership  was  an  additional  consideration;  and  that  such  assignment  was 
not  against  public  policy. 

[Opinion  filed  August  1,  1888.] 

Error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
GwYNN  Garneti',  Judge,  presiding. 

This  is  error  to  the  Superior  Court  upon  a  decree  in  favor 
of  Stubbings,  the  defendant  in  error,  and  against  the  plaintiflE 
in  error,  Cornelia  Martin,  in  proceedings  by  bill  of  inter- 
pleader, brought  by  the  Knights  Templar  and  Mason's  Life 
Indemnity  Company  against  said  parties,  for  the  purpose  of 
having  them  interpleaded,  so  that  the  court  might  determine 
wliich  of  them  was  entitled  to  the  monev  due,  and  to  what  ex- 
tent,  upon  a  policy  of  life  insurance  issued  in  June,  1883,  by 
said  company  upon  the  life  of  Neal  K.  Martin,  the  husband 
of  said  Cornelia,  in  the  sum  of  $5,000,  payable  to  the  widow, 
children  and  heirs  of  said  Martin,  unless  otherwise  ordered 
during  his  lifetime  or  in  his  will,  and  containing  the  express 
provision  that  Iib  might  change  the  beneficiary  thereimder  at 
his  pleasure  without  notice  to  or  consent  of  the  beneficiary 
designated.  The  said  Cornelia  claimed  all  of  said  money,  as 
the  widow  of  said  Xeal  K.  Martin,  he  having  died  July  27, 
1886,  and  said  Stubbings  claimed  a  lien  upon  it,  to  the  extent 
of  the  sum  of  $3,411.60  and  interest,  on  the  alleged  ground 
that  April  16, 1886,  the  said  Neal  K.  Martin  being  indebted  to 
him  in  said  sum,  made  his  promissory  judgment  note  for  said 
Kum  payable  to  him,  said  Stubbings,  one  day  after  that  date ; 
that  said  Cornelia  then  signed  said  note  as  surety  and  joined 
with  her  said  husband  in  assigning  and  pledging  to  said  Stub- 
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biiigs  as  security  for  the  payment  of  said  note,  tlie  policy  or 
certiiicate  of  insurance  aforesaid,  and  also  a  certain  benefit  cer- 
tificate issued  to  said  Neal  K.  Martin  by  the  Supreme  Coun- 
cil of  the  Royal  Leasfue,  wliereby  the  latter  promised  to  pay 
said  Cornelia,  as  the  wife  of  said  Neal  K.  Martin,  out  of  its 
widows  and  orphans  benefit  fund,  a  sum  not  exceeding  $4,000, 
in  accordance  with  its  laws,  etc.,  both  of  which  policies  or  cer- 
tificates were  delivered  into  the  possession  of  said  Stubbings, 
at  the  time  of  making  said  note,  as  a  pledge  or  security  for  its 
payment. 

Cornelia  Martin,  in  order  to  defeat  Stubbings'  right  under 
said  assignment  and  pledge,  relied  upon  two  grounds  only*. 
First,  that  there  was  no  good  or  suflicient  consideration  for  the 
said  note  or  the  assignment.  Second,  that  the  policies  or 
certificates,  from  the  nature  of  the  corporation  issuing  them, 
were  not  assignable,  because  it  was  against  public  policy  and 
the  implied  prohibition  of  the  statute,  under  which  the  asso- 
ciations issuing  them  were  created,  that  they  should  be  so. 
The  material  facts,  as  shown  by  the  record  and  prei)onderance 
of  the  evidence,  out  of  which  the  transaction  of  making  said 
nute  and  transfer  of  the  policy  and  certificate  to  Stubbings 
arose  are  as  follows:  April  16,1883,  Neal  K.  Martin  and  Stub- 
bings entered  into  articles  of  co-partnership  for  the  purpose 
of  carrying  on  the  business  of  painting  in  all  its  branches,  and 
the  sale  of  paints,  oils,  varnishes,  brushes,  etc.,  in  the  city  of 
Chicago.  The  articles  provided  that  the  firm  name  should  be 
W,  H.  Stubbings  &  Com])any ;  that  said  partnership  should 
continue  for  the  term  of  five  years,  but  might  at  any  time  be 
dissolved  upon  either  party  giving  to  the  other  three  months 
notice  in  writing  of  his  desire  to  dissolve  the  same;  that 
Stubbings  should  furnish  the  cash  capital  required  to  carry  on 
said  business,  provide  and  keep  on  hand  and  replenish  from 
time  to  time  a  stock  of  paints,  oils,  varnish,  brushes,  ladders, 
tools,  etc.,  required  to  carry  on  said  business ;  that  said  Mar- 
tin should  devote  all  his  time  and  energy  to  said  business,  and 
have  the  entire  control  and  management  of  the  same ;  that 
the  profits  of  said  business,  after  paying  for  the  stock  fur- 
nished and  all  expenses  of  said  business,  should  be  equally 
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divided  between  them.  It  appears  that  the  parties  went  into 
said  business  as  partners,  under  said  articles,  and  carried  on 
the  same  thereunder  imtil  April  16,  1886;  that  some  time 
prior  to  that  date,  Stubbin^s  discovered  that  Martin  had  been 
drawius:  out  for  his  own  individual  use  more  than  his  share  of 
the  profits,  and  upon  careful  and  repeated  investigation  into 
the  affairs  of  the  firm,  it  was  ascertained  to  the  entire  sat- 
isfaction of  said  Martin,  that  down  to  January  1,  1886,  that 
being  the  time  to  which  tlie  accounting  extended,  Martin  liad 
overdrawn  from  said  profits  the  sum  of  $3,411.66,  which 
belonged  to  Stubbings,  and  a  settlement  was  had  between 
them  upon  that  basis ;  that  is,  that  on  the  1st  day  of  January 
Martin  owed  Stubbings  that  amount.  It  appears  that  Stub- 
bings, immediately  upon  discovering  such  overdraft,  decided 
to  dissolve  said  partnership,  and  gave  Martin  written  notice  to 
that  effect ;  that  Martin  at  that  time  was  in  bad  health  and 
earnestly  appealed  to  Stubbings  not  to  cast  him  off,  as  he  was 
without  means;  that  finally  Martin  proposed  to  Stubbings 
that  if  ho  would  not  sever,  but  renew  their  partnership  rela- 
tions for  another  period  of  time  to  enable  him  to  pay  up  said 
overdraft,  he  would  give  his  note  to  Stubbings  for  said  amount, 
signed  by  his  wife,  and  secure  the  same  by  turning  over  to 
Stubbings  his  life  insurance,  in  which  proposition  the  plaint- 
iff in  error  concurred  and  joined ;  that  Stubbings  after 
awhile  acceded  to  that  proposition,  and  in  pursuance  thereof 
all  the  parties  met  together  April  16,  1886,  when,  everything 
being  understood  and  details  agreed  upon,  said  Martin  exe- 
cuted said  note  as  principal,  and  his  wife  as  sure'y, 
to  secure  which  both  joined  in  a  written  assignment  and 
])ledge  of  the  said  policy  of  life  insurance  and  said  benefit 
certificate,  and  the  wife,  having  brought  them  there,  they 
were  then  and  there  delivered  into  Stubbings'  possession; 
that  thereupon  Martin  and  Stubbings  executed  new  articles  of 
co-partnership  bearing  that  date,  whereby  the  former  ones 
were  specifically  canceled  and  annulled,  and  provided,  in  sub- 
stance: 1.  That  said  parties  thereby  formed  a  partnership 
for  the  purpose  of  carrying  on  the  business  of  painting  and 
papering  in  all  its  branches,  and  buying  and  selling  painted 
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goods  aud  inatorials  of  all  kinds  of  paints,  papers,  oils,  var- 
nishes, brushes,  ladders,  etc. 

2.  That  the  business  should  be  carried  on  under  the  firm 
name  and  style  of  W.  H.  Stubbings  &  Company. 

3.  That  said  partnership  should  continue  for  the  term  of 
two  years,  but  might  bo  dissolved  at  any  time  by  either  party 
giving  to  the  other  three  months  notice  in  writing  of  his  desire 
to  dissolve  the  same. 

4.  That  Stubbings  should  allow  the  plant  and  stock  on 
hand  belonging  to  him  which  had  been  used  in  the  business 
lieretofore  carried  on  by  said  parties,  and  which  is  now  located 
at  541  West  Madison  street,  in  the  city  of  Chicag<»,  to  con- 
tinue to  be  used  in  the  business  of  said  parties,  and,  when 
necessary,  he  should  also  advance  the  .cash  capital  required  to 
carry  on  eaid  business,  and  replenish  said  stock  from  time  to 
time  as  may  be  necessary  to  carry  on  said  business,  the  firm 
allowing  interest  on  the  money  so  advanced. 

5.  That  said  Martin  should  devote  all  his  time  and  energy 
to  said  business,  so  far  as  his  health  will  permit,  and  shall  have 
the  control  and  management  of  the  same. 

f>.  That  during  the  continuance  of  said  partnership  busi- 
ness said  Stubbings  shall  spend  such  time  in  said  business  as 
he  conveniently  can. 

7.  That  said  Martin  shall  keep,  or  cause  to  be  kept,  just 
and  true  books  of  account  of  said  business,  which  shall  at  all 
times  be  open  to  the  inspection  of  Stubbings. 

8.  That  said  parties  shall  equally  share  all  profits  and  losses 
of  ifaid  business;  but  no  profits  shall  be  divided  until  all  the 
expenses  of  said  business  liave  been  paid  and  said  Stub- 
bings shall  have  been  reimbursed  for  the  value  of  the  plant 
and  stock  contributed  by  him  as  aforesaid,  and  all  capital  which 
he  may  advance,  as  hereinbefore  provided. 

9.  "  It  is  hereby  mutually  agreed  that  neither  party  hereto 
shall  draw  from  the  said  business  a  sum  to  exceed  one  hundred 
and  fifty  dollars  during  any  one  month  during  the  continuance 
of  this  jiartnership,  unless  the  sum  shall  be  mutually  agreed 
upon  in  writing." 

It   appears   that  the    partnership  was  launched  and  busi- 
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riess  carried  on  under  said  articles  until  Jnly  27,  18S0, 
when  said  Martin  died.  At  the  hearinor  upon  pleadings  and 
proofs,  a  decree  passed  in  favor  of  Stnbbings,  in  which  the 
associations  issuing  said  policy  and  benefit  certificate  respect.- 
ively  acquiesced,  and  Cornelia  Martin  alone  brings  error  to 
this  court, 

Messi'S.  MiLrARD  JR.  Powers  and  Rotjert  S.  Iles,  for  plaint- 
iff in  error. 

We  maintain,  in  the  case  at  bar,  that  to  permit  the  assign- 
ment of  Huch  certificates  as  the  ones  in  issue,  by  the  assured, 
to  pay  his  debts,  is  contrary  to  public  policy,  because  it  defeats 
the  provisions  of  the  contract  between  the  company  and  the 
assured  and  deprives  the  widows  and  orphans  of  the  fund 
which  was  especially  set  apart  for  their  benefit,  thus  leaving 
them  liable  to  become  a  charge  upon  the  public,  which  is  con- 
trary to  the  spirit  of  modern  society,  hence  to  public  ix)licy: 
for  tlie  spirit  of  our  laws  (public  policy  as  we  term  it),  is  to 
])rotect  the  citizen  and  his  family,  in  their  person  and  prop- 
.  erty,  to  such  an  extent  as  to  enable  them  to  be  self-supporting 
and  not  to  become  paupers.  This  is  also  the  manifest  object 
of  the  creation  of  the  fund  in  question,  and  the  organization 
of  these  mutual  benevolent  associations. 

That  this  is  the  policy -of  our  law  is  shown  by  the  enaction 
of  exemption  laws,  and  the  decisions  tliereunder,  wherein  it  is 
held  that  a  man  can  not  sign  away  or  waive  his  exemptions,  as 
they  are  intended  for  the  l>enefit  of  his  family.  Phelps  v. 
Phelps,  72  111.  545;  Curtis  v.  O'Brien,  20  la.  376;  Becht  v. 
Kelly,  82  111.  147. 

Messrs.  Hoyne  &  Follansbee,  for  defendant  in  error. 

The  execution  of  the  new  articlesof  co-partnership  by  which 
the  scope  of  the  business  theretofore  carried  on  between  Stub- 
bings  and  Martin  was  enlarged,  and  by  which  Martin  was  to 
devote  only  such  time  to  the  same  as  his  health  would  permit, 
and  by  which  Stubbings  was  limited  as  to  the  amount  of  money 
which  he  could  withdraw  from  the  firm  monthly,  and  by 
which  he  waived  his  right  to  terminate  all  business  relations 
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existing  between  them,  was  a  sufficient  consideration  for  the 
execution  of  said  note  by  Mr.  and  Mrs.  Martin,  and  a  sufficient 
consideration  for  the  deposit  of  said  collaterals  by  them.  1' 
Parsons  on  Contracts,  431;  Doyle  et  al.  v:  Knaj)}),  3  Scam. 
334;  Buchanan  v.  International  Bank,  78  111.  500,  505;  Burch 
V.  Hubbard,  48  111.  164,  171;  Union  Trust  Co.  v.  Rigdon,  93 
111.  458;  Joliet  Iron  Co.  v.  Scioto  Fire  Brick  Co.,  S3  111.  .^48; 
Benton  v.  Holliday,  44  Ark.  53;  Miller  et  al.  v.  Hawker,  GO 
III.  185. 

Parol  evidence  is  admissible  to  show  what  the  consideration 
in  fact  was  for  the  execution  of  the  judgment  collateral  note 
and  the  deposit  of  the  collaterals.  Grier  v.  JPuterbaugh,  108 
111.  602;  Kidder  v.  Vandersloot,  114  111.  133;  Iluebsch  v. 
Scheel  et  al.,  81  111.  281;  Wolf  v.  Fletmeyer,  83  111.418; 
Primm  v.  Legg,  67  111.  500 ;  Booth  et  al.  v.  Hynes  et  al.,  54 
III.  363. 

It  is  no  longer  an  open  question  in  this  State  that  life 
insurance  policies  or  benefit  certificates  such  as  those  in  con- 
troversy are  the  subject  of  pledge  or  assignment,  and  tliat  no 
])rinciplc  of  public  policy  is  contravened  in  permitting  the 
sime  to  be  done.  This  is  also  true  in  other  States  whore  not 
prohibited  by  statute  or  the  contract  of  insurance  itself.  Nor- 
wood V.  Guerdon,  60  111.  253;  Pomeroy  v.  Manhattan  Life 
Ins.  Co.,  40  III.  388,  401;  Highland  v.  Highland,  109  111.  366; 
Johnson  v.  Van  Epps,  110  111.  551;  Benefit  Association  v. 
Blue,  120  111.  121;  Norris  v.  Mass.  Ins.  Co.,  131  Mass.  294;  Troy 
V.  Sargent,  132  Mass.  408;  Mutual  Life  Ins.  Co.  v.  Allen,  188 
Mass.  24;  Briggs,  Trustee,  v.  Earl,  139  Mass.  473;  Newcomb 
V.  Mnt.  Life  Ins.  Co.,  9  Ins.  Law  Jour.  124;  Emerick  v.  Coak- 
ley  et  al.,  35  Md.  188;  Supreme  Lodge  Knights  of  Honor  v. 
Nairn  &  Richardson,  22  Cent.  Law  «Tour.  274;  Mut.  Aid  Ass'n 
V.  Gosner,  1  West.  Rep.  (Ohio)  4;  Kentucky  Masonic  Mut. 
Life  Ins.  Co.,  etc.,  v.  Miller,  Adm'r,  13  Bush  (Ky.),  489; 
Baker^  Trustee,  v.  Yoimg,  47  Mo.  453;  Archibald  v.  The 
Mut.  Life  Ins.  Co.,  38  Wis.  542. 

Even  if  the  policy  could  not  be  ])ledged  to  Stubbings,  that 
objection  could  be  raised  on^y  by  the  companies,  and  not  by 
Mrs.  Martin.     Johnson  et  al.  v.  Van  Epps,  110  111.  551. 
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At  tlie  time  Martin  pledged  said  benefit  certificates  with 
Stubbings  as  collateral  security  for  his  indebtedness  to  him, 
Mrs.  Martin  had  no  interest  in  them;  all  she  had  was  a  mere 
expectancy,  which,  had  he  retained  his  interest  in  the  policies, 
would  have  ripened  into  a  vested  right  upon  his  death.  As 
it  was,  he  disposed  of  a  part  of  his  rights  thereunder  for  a 
valuable  consideration  prior  to  hie  death,  and  if  not  done  in 
conformity  to  the  rules  of  the  associations,  they  alone  can 
complain.  Swift  v.  R  P.  and  F.  C.  Ben.  Ass'n,  96  111.  309; 
Maloney  v.  O'Sullivaii,  16  Legal  News,  181,  182;  Norwood 
et  al.  V.  Guerdon,  60  111.  253;  Exp.  Aid  Soc.  v.  Lew's,  9"Mo. 
App.  412,  415. 

MhAllister,  J.  The  position  is  broadly  taken  by  counsel 
for  plaintiff  in  error,  that  there  was  no  legally  sufficient  con- 
sideration to  support  either  the  promissory  note  or  assignment, 
as  security  therefor,  of  the  policy  of  life  insurance  and  bene- 
fit certificate  in  question,  either  as  resi>ected  Neal  K.  Martin 
in  his  lifetime  or  as  respects  the  plaintiff  in  error,  his  widow, 
and  that,  at  all  events,  the  court  erred  in  admitting  parol  evi- 
dence tending  to  prove  such  consideration.  If  the  instrument 
creating  said  note  and  assignment  had  recited  a  particular  con- 
sideration, and  that  had  been  insufficient,  then  it  would  have 
been  incompetent  to  prove  another  and  different  considera 
tion  by  parol.  Schemerhorn  v.  Vanderheyden,  1  Johns.  139; 
Arms  v.  Ashley,  4  Pick.  73.  But  no  such  particular  consider- 
ation was  expressed,  and  by  the  well  settled  rule  of  law,  i>arol 
evidence  was  admissible  to  prove  a  consideration  either  directly 
or  circumstantially.  Tingley  v.  Cutter,  7  Conn.  291;  Cuni- 
ining-i  V.  Bennett,  26  Maine,  397;  Patchin  v.  Swift,  21  Vt. 
292;  Thompson  v.  Blanehard,  3  N.  Y.  335;  Primm  v.  Legg, 
67  111.  500;  Wolf  V.  Fletmeyer,  83  111.  418;  Huebscirv. 
Scheel,  81  111.  281;  Grier  v.  JPuterbaugh,  108  III.  602;  Kid- 
der V.  Yandersloot,  114  111.  133. 

The  parol  evidence  being  competent,  the  next  question  is, 
did  it  show  a  legally  sufficient  consideration  for  said  promis- 
sory note  and  assignment  as  respects  both  parties  making  the 
same?  Upon  the  facts  shown  by  the  record  and  a  preponder- 
ance of  all  the  evidence,  we  think  it  did. 
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The  note  was  given  to  Stubbings  for  and  on  account  of  a 
Bum  found  due  and  a  balance  struck  upon  an  accouutin,(];,  free 
from  fraud  or  mistake,  between  the  latter  and  said  Neal  K. 
Martin,  as  respected  all  their  partnership  affairs,  down  to  Jan- 
uary 1,  1886.  It  was  not  an  accounting  that  was  to  be  pre- 
liminary to  a  final  settlement,  but  was,  in  fact,  and  so  regarded 
by  the  ]>arties,  a  final  settlement  down  to  that  ]jeriod  of  time. 
As  between  said  Martin  and  Stubbings,  that  indebtedness  from 
Martin  constituted,  as  some  authorities  hold,  a  sufficient  legal 
consideration  for  the  note.  Pars,  on  Part.  p.  278 ;  2  Liudley  on 
Part-  1027;  Van  Ness  v.  Forrest,  8  Cranch,  30;  Sturges  v. 
Swift,  32  Miss.  237.  At  all  events  it  constituted  a  good  eqni- 
tible  consideration,  and  this  was  a  suit  in  equity.  But  there 
wfis  an  additional  consideration.  By  the  first  articles  of  co- 
partnership Stubbings  had  the  legal  right,  upon  written  notice 
to  Martin,  to  sever  their  partnership  relations,  had  decided  to 
do  so,  and  given  the  notice  accordingly.  But  at  the  request 
of  said  Neal  K.  Martin,  in  which  his  wife  united,  and  their 
proposition  to  give  said  promissory  note  and  make  said  assign- 
ment as  security  therefor,  if  Stubbings  would  not  sever  said 
partnei'ship  relations,  but  continue  the  same,  Stubbings  con- 
sented to  waive  said  right  and  to  enter  into  new  articles  of  co- 
partnership, which  was  done  as  set  out  in  the  statement  of  the 
case  April  16,  1886,  and  the  said  note  and  assignment  executed 
at  the  same  time.  The  waiver  of  any  legal  rigiit,  at  the  request 
of  another,  has  always  been  deemed  a  sufficient  consideration 
for  a  promise.   Miller  v.  Hawker,  66  III.  185. 

Aside  from  that,  it  appears  upon  the  face  of  said  now  articles 
of  co-partnership,  that  pecuniary  benefits  would  flow  there- 
from and  the  business  to  be  carried  on  thereunder,  from  Stub- 
bings to  Martin,  while  the  former  subjected  himself  to  the 
burden  of  furnishing  the  plant,  all  tools,  materials  and  cash 
capital  necessary  to  carry  it  on.  Martin  was  to  contribute 
nothing  but  his  personal  services,  so  far  as  his  poor  health 
would  permit,  was  authorized  to  draw  out  one  hundred  and 
fifty  dollars  per  montli  for  his  expenses,  and  entitled  to  one 
lialf  the  net  profits. 

There  being  a  valuable  consideration  for  the  equitable  assign- 
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ment  of  the  policy  of  life  insurance  and  benefit  certificate,  in 
which  act  Martin  and  his  wife  umted  and  as  to  which  there 
is  no  pretense  of  fraud  or  unfairness,  we  feel  disinclined  to 
enter  into  a  discussion  of  the  objections  taken  by  counsel  for 
plaintiff  in  error  that  suchassis^nment  was  against  puWic  policy 
and  impliedly  prohibited  by  the  statute  under  which  the  asso- 
ciations respectively  were  created,  from  which  said  policy  and 
certificate  emanated,  because  we  consider  that  the  decisions  of 
our  Supreme  Court  cover  the  entire  ground  against  the  plaint- 
iff's contention.  Pomeroy  v.  Manhattan  Life  Ins.  Co.,  40  III. 
398;  Norwood  v.  Guerdon,  60  111.  253;  Highland  v.  High- 
land, 109  111.  366 ;  Johnson  v.  Van  Ep)^,  110  111.  551 ;  Benefit 
Association  v.  Blue,  120  111.  121.  The  decree  below  should 
be  afiirmed. 

Decree  affirmed. 

Garnett,  J.,  took  no  part  in  the  decision  of  this  case. 

Note — ^The  case  of  Cornelia  Martin,  implead  d  with  the  Supreme  Council 
of  the  Royal  L'^agiie  v.  Wilson  H.  Stubbing?,  being  the  8<\me  as  the  above 
case,  is  decided  in  the  same  way. 
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»7    130  V. 

J ULTA   MUNSTER  ET  AL. 

Mechnmc^s  Lien — Failure  to  Complete  Contract — Sub-eontvaefor*8  Lien 
— Petition — Notice — Sec,  45,  Utatuie, 

Where  an  original  contractor  has  failed  to  complete  his  contract  and  a 
sub-contractor  claims  a  lien  under  Sec.  45  of  the  statute,  the  potitioDer 
i^  not  required  to  set  out  the  original  contract,  nor  allege  that  there  is  any- 
thing due  the  original  contractor. 

[Opinion  filed  December  18,  1888.) 

In  erkor  to  the  Superior  Court  of  Cook  County;  the  lion. 
GwYNN  Gaknett,  Judge,  presiding. 
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Plaintiffs  in  error  tiled  their  petition  for  a  mechanic's  lifen 
substantially  as  follows :  Petitioners,  Patrick  J.  Doyle  and 
R.  J.  Goodwillie,  are  partners,  doing  business  under  the  firm 
name  of  P.  J.  Doyle  &  Co.,  and  dealers  in  lumber  and  other 
building  material  in  the  city  of  Chicago. 

That  Julia  Munster  and  Morris  Munster  are  owners  of,  or 
have  some  interest  in,  and  are  in  possession  of,  lot  8,  in  Har- 
riet Farlen's  subdivision  of  lots  13, 14  and  15  of  Brown's  sub- 
division of  the  K  i  of  S.  W.  i  of  Sec.  34,  T.  39  K,  R.  14,  E. 
of  3d  P.  M.,  in  Chicago^  in  said  county,  upon  which  is  build- 
ing number  3754  Wabash  avenue. 

That  some  time  in  August,  1886,  said  Julia  and  Morris 
Munster  made  a  contract  with  one  Walter  Dick,  whereby  said 
Dick  agreed  to  supply  labor  and  materials  for,  and  do  the  car- 
penter work,  the  painting  and  glazing  of  a  building  on  said  lot 
of  ground,  being  the  building  aforesaid,  to  be  finished  within, 
as  petitioners  believe,  a  time  limited  and  provided  for  in  said 
contract,  which  time,  petitioners  believe,  does  not  extend  be- 
yond three  years  from  the  making  of  the  contract,  nor  beyond 
three  years  from  the  time  of  the  commencement  of  work 
upon  said  building,  and  whereby  said  Morris  and  Julia  Mun- 
ster, in  consideration  thereof,  agree  to  pay  to  the  said  Walter 
Dick  within  a  certain  time,  as  petitioners  believe,  not  more 
than  one  year  after  the  time  stipulated  for  the  completion  of 
said  work  upon  said  building. 

But  petitioners  are  unable  to  set  out  the  tenns  and  condi- 
tions of  said  contract  more  in  detail,  and  are  unable  to  state 
whether  said  contract  was  in  writing  or  otherwise,  for  the  rea- 
son that  said  Julia  and  Morris  Munster  and  also  said  Walter 
Dick,  have  refused  the  demand  of  your  petitioners  to  have 
said  writing  exhibited  to  them  and  to  be  informed  of  the 
terms  and  conditions  of  said  contract. 

That  after  the  making  of  the  aforesaid  contract,  and  in  pur- 
suance of  the  purposes  thereof,  on  or  about  September  1, 
1886,  the  said  Walter  Dick  made  a  contract  with  petitioners 
to  furnish  certain  articles  of  building  materials  to  be  used  in 
the  erection  of  said  building,  which  said  articles,  together 
with  the  respective  prices  agreed  upon  for  the  same,  are  fully 
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set  forth  and  attached  hereto  marked  "  Exhibit  A."  That  the 
time  for  the  delivery  of  said  material  was  not  definitely  fixed, 
but  it  was  understood  that  the  same  should  be  delivered  at 
such  times  durini^  the  construction  of  said  buildino:  as  the  said 
Walter  Dick  might  need  and  call  therefor ;  that  the  time  of 
])ayment  therefor  was  not  fixed,  but  it  was  understood  that 
said  material  should  be  paid  for  on  delivery. 

That  pursuant  to  Siiid  last  mentioned  contract,  petitioners 
commenced  delivering  said  material,  and  up  to  October  5, 
188(),  had  delivered  to  said  Walter  Dick  the  several  amounts 
at  the  respective  prices  set  opposite  them,  shown  and  fully  set 
forth  and  attached  hereto  marked  ''  Exhibit  B." 

That  all  of  said  material  so  sold  and  delivered  to  said  Wal- 
ter Dick  was  actuallv  used  in  and  about  the  construction  of 
the  aforesaid  building,  located  on  the  aforesaid  lot  of  ground. 

That  the  prices  annexed  respectively  to  the  several  items  in 
said  "  Exhibit  B,''  were  the  prices  agreed  to  be  paid,  and  were 
reasonable  market  prices  for  the  same;  that  petitioners  have 
received  nothing  to  apply  on  account  of  the  same,  and  that 
there  is  now  due  to  the  petitioners  the  sum  of  $196.46,  to- 
gether with  interest  thereon  from  time  of  delivery,  which  said 
sum  the  said  Walter  Dick  and  said  Julia  and  Morris  Munster, 
though  the  same  has  been  demanded  of  them  by  petitioners, 
liave  refused  or  neglected  to  pay. 

That  on  October  13,  1SS6,  petitioners  served  upon  the  said 
Julia  and  Morris  Munster  a  written  notice  as  in  such  case  pro- 
vided, whereby  they  were  notified  that  petitioners  had  been 
employed  by  said  Walter  Dick  to  furnish  material  for  the  said 
building,  and  that  petitioners  should  hold  said  building  and 
said  lot  of  ground  liable  for  the  amount  due  or  to  become  due 
thereon,  a  copy  of  wliich  said  notice  is  hereto  attached  marked 
'•Exhibit  C  ; "  and  that  at  the  time  of  the  service  of  said  no- 
tice, as  petitioners  believe,  a  large  sum  of  money,  to. wit,  the 
sum  of  §1,275,  provided  in  said  original  contract  to  be  paid 
by  the  said  Munsters  to  said  Dick  on  account  of  the  erection 
of  said  building,  remained  to  be  paid. 

That  after  the  said  material  was  furnished  and  used  in  said 
building,  but  before  the  building  was  fully  completed,  on  or 
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about  the  9th  day  of  October,  1886,  said  Walter  Dick  aban- 
doned work  on  the  same,  and  surrendered  it  to  said  Julia  and 
Morris  Mnnston,  and  that  the  said  unfinished  building  at  the 
time  of  its  abandonment  and  surrender  was  reasonablj"  wortti 
a  large  sum  over  and  above  the  aggregate  of  the  amounts 
already  paid  thereon,  and  of  any  damages  that  may  have  been 
sustained  by  reason  of  the  non-fulfillment  of  the  said  original 
contract  for  the  erection  of  said  building,  to  wit,  a  sum 
greater  than  the  amount  due  to  petitioners  as  aforesaid. 

That  no  other  person,  as  petitioners  believe,  has  any  claim 
against  the  said  building  and  premises  for  material  furnished 
or  labor  performed. 

In  addition  to  the  usual  prayer  for  relief,  petitioners  pray 
that  said  Julia  and  MoiTis  Munster  may  be  required  in  their 
answer  to  fully  set  forth,  first,  their  interest  in  said  described 
lot;  second,  the  terms  and  conditions  of  said  original  contract, 
and,  if  same  was  in  writing,  to  attach  a  copy  thereof  thereto 
and  how  much,  if  anything,  had  been  paid  to  the  said  Walter 
Dick  under  the  terms  of  said  contract,  at  tlie  time  the  afore- 
said notice  was  served ;  third,  the  value  of  the  work  alread}' 
done  on  said  building,  and  the  probable  cost  of  completing  the 
same;  and  fourth,  the  amount  of  damages,  if  any,  sustained 
bv  them  on  account  of  the  non-fulfillment  of  the  said  original 
contract.  That  the  said  Walter  Dick  may  be  required  to 
answer  in  detail:  First,  the  terms  and  provisions  of  said  orig- 
inal contract;  and  second,  the  several  amounts,  if  any,  paid 
thereon  prior  to  the  13th  day  of  October,  1886. 

A  general  demurrer  was  interposed  to  said  petition  by  the 
defendants  in  error,  Julia  and  Morris  Munster,  which  was  sus- 
tained by  the  court  and  plaintiflfs  in  error  electing  to  stand  by 
their  bill,  a  judgment  was  entered  dismissing  the  petition  at 
their  cost 

To  review  this  judgment  the  case  is  brought  to  this  court. 

Messrs.  Tocjng  ife  Makeel,  for  appellants. 

It  is  enough  for  tlie  court  to  know  that  there  is  a  proper 
case  presented  nnder  the  law  to  call  for  its  action.  Further 
than  that,  the  court  needs  no  details,  and  will  require  none 
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unlesB  wJien  justice  demands  them  for  the  information  of  the 
opposite  party.  In  this  case  nothing  would  be  subserved  by 
pi'esenting  or  undertaking  to  present  to  the  Opposite  party 
information  which  it  is  already  possessed  of.  There  is  cer- 
tainly no  reason,  but  the  contrary,  in  holdinsj  that  we  must 
furnish  to  the  opposing  party  information  which  we  are  not 
possessed  of  and  wliich  they  are  possessed  of  and  refuse  to  dis- 
close. 

By  demurring  to  our  petition  or  bill  they  admit  that  the 
time  for  performance  and  payment  was  set  within  the  limit 
prescribed  for  it  by  law;  they  admit  that  they  know,  and  that 
we  do  not  know,  just  how  far  within  that  limit  it  was  set;  they 
admit  that  we  have  requested  information  of  that  particular 
from  them  and  that  they  have  refused  to  give  it;  all  this  they 
admit  by  their  denmrrer  because  all  this  is  set  out  in  our  peti- 
tion or  bill.  Then,  if  these  particulars  are  essential  to  the 
ease,  are  we  not  entitled  under  our  petition  or  bill  to  have  it 
from  them?  It  is  one  of  the  things  for  which  we  ask  the 
interposition  and  aid  of  the  com*t;  namely,  that  the  court 
should  exercise  its  authority  to  compel  them  to  set  out  and 
disclose  these  very  particulars.  The  court  has  the  power.  It 
is  given  in  mecliauic's  lien  cases,  "  the  same  power  and  juris- 
diction over  the  parties  and  subject,"  and  the  rules  of  practice 
and  proceedings  in  such  cases  is  made  "  the  same  sCa  in  other 
cases  in  chancery."  Kev.  Statutes,  chapter  entitled  "  Liens," 
See.  9;  Sutherland  v.  Ryerson,  24  111.  621;  Lomax  v.  Dore, 
45  111.  381. 

The  general  chancery  code  applies.  Clarke  v.  Boyle,  51 
111.  105. 

*'  Suits  to  enforce  mechanic's  liens  are  substantially  chancery 
])roceeding8,  and  are  governed  by  the  rules  of  chancery  prac- 
tice."    McGraw  v.  Bayard,  96  111.  153. 

Messrs.  S.  G.  Abbott  and  William  H.  King,  for  defendants 
in  error. 

MoRAN,  J.  We  think  the  petition  sufficient  to  entitle  peti- 
tioners to  relief,  and  that  the  court  erred  in  sustaining  the 
demurrer. 


First  District — October  Term,  1887.      135 


Doyle  V.  Munster. 


It  was  not  necessary  that  appellants  should  set  out  the  terms 
of  the  original  contract  between  the  Munsters  and  Dick,  or 
show  by  allegations  that  it  was  such  a  contract  in  its  terms  as 
would  authorize  a  lien  when  sought  by  the  original  contractor 
against  the  owner.  A  sub-contractor  is  given  a  lien  if,  in  pur- 
suance of  the  purposes  of  the  contract  between  the  owner 
and  the  original  contractor,  he  furnishes  labor  or  material  in 
building  any  house.     Sec.  29,  Chap.  82,  R.  8. 

The  petition  states  that  a  contract  was  made  between  the 
Munsters  and  Dick,  whereby  Dick  agreed  to  supply  labor  and 
material  for,  and  do  the  carpenter  work  and  painting  and  glaz- 
ing on  the  building  to  be  erected  on  Munster's  lot;  that  after 
the  making  of  said  contract,  Dick  made  a  contract  with  peti- 
tioners to  furnish  certain  lumber  to  be  used  in  the  erection 
of  said  building,  to  be  delivered  at  such  times  during  the  con- 
struction of  the  building  as  said  Dick  should  direct,  and  to  be 
paid  for  on  delivery ;  and  that,  pursuant  to  said  contract,  peti- 
tioners delivered  said  material  to  the  amount  of  $196.46,  and 
that  all  said  material  so  delivered  was  actually  used  in  the  con- 
struction of  said  building  located  on  said  lot. 

The  failure  of  Dick  to  pay  for  the  said  material  is  alleged, 
and  the  service  of  the  proper  notice  on  the  Munsters,  and  it 
is  stated  that  at  the  time  said  notice  was  served  the  sum  of 
$1,275,  provided  in  the  original  contract  to  be  paid  by  said 
Munster  to  said  Dick  on  account  of  the  erection  of  said  build- 
ing, rcmained  to  be  paid.  When  we  first  considered  this  case 
we  were  inclined  to  hold  that  the  petition  should  allege  that 
something  was  due  from  the  owner  to  the  original  contractor 
at  tlie-time  of  the  notice,  or  that  the  owner  should  have 
become  indebted  to  him  thereafter  upon  the  contract.  Consid- 
eration of  the  different  sections  of  the  lien  act,  however,  leads 
us  to  a  different  conclusion. 

Tlie  object  of  the  petition  is  to  assert  a  claim  under  section 
45  of  that  act,  and  the  allesration  is  that  after  the  material 
was  furnished  by  petitioners,  and  had  been  used  in  said  build- 
ing, but  before  the  same  was  completed,  Dick  abandoned  work 
on  the  same  and  surrendered  to  the  Munsters,  and  that  the 
said  unfinished  building  was,  at  tlie  time  of  its  abandonment. 
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reasonably  worth  a  large  sum  over  and  above  the  aggregate 
of  the  amounts  paid  thereon,  and  of  anv  damages  sustained 
by  reason  of  the  non-fullillraent  of  the  original  contract  for 
the  erection  of  said  building,  which  sum  was  greater  than  the 
amount  petitioners  claimed. 

It  is  manifest  that  a  petitioner  seeking  a  lien  and  being 
obliged  to  work  it  out  under  the  45th  section,  could  not  allege 
that  there  was  anything  due  to  the  original  contractor.  It 
could  not  bo  said  that  anything  was  due  him  under  the  con- 
tract, when  it  appears  that  he  has  failed  to  perform  the  con- 
tract, and  abandoned  the  work. 

The  case  is  not  to  proceed  under  that  section  on  the  theory 
that  there  was  anything  due  to  him.  The  owner  is  liable  for  so 
much  as  the  work  and  material  should  bo  shown  to  be  reason- 
ably worth  according  to  the  original  contract  price,  lirst  deduct- 
ing what  shall  have  been  rightfully  paid  under  the  contract, 
and  such  damage  as  the  owner  has  sustained  by  the  failure  to 
complete  the  work.     Mehrle  v.  Dunne  et  al.,  75  111.  239. 

The  owner  may  of  course  be  compelled  to  produce  at  the 
hearing  the  original  contract,  and  disclose  fully  his  payments 
and  transactions  under  it.  To  require  the  petitioners  to  state 
those  matters  in  the  petition,  would  be  in  effect  to  deny  any 
relief  under  the  45tli  section,  for  the  law  furnishes  a  sub- 
contractor no  means  of  obtaining  such  information  before 
filing  his  petition. 

The  petition  states  a  cause  of  action  and  requires  an  an- 
swer, and  for  sustaining  the  demurrer  thereto  the  decree  must 
be  reversed,  and  the  case  remanded  to  the  Superior  Court 

Reversed  and  remanded, 

Garnett,  J.,  took  no  part  in  the  decision  of  this  case. 
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The  Star  and  Crescent  Milling  Co. 

V. 

Thomas. 

Personal  Injuries — Elevator — Conflict  of  Ecldence — Instructions — De- 
gree of  Accuracy  Required. 

1.  Where  the  evidence  is  conflicting  and  there  is  no  clear  preponderance, 
nnless  each  instruction  on  behalf  of  the  successful  party  was  accurate 
and  free  from  all  error  calculated  to  mislead  the  jury,  the  judgment  must 
be  reversed  and  the  cau^^e  remanded. 

2.  In  an  action  by  an  employe  of  the  defendant  corporation  to  recover 
damages  for  a  personal  injury  resulting  from  the  fall  of  a  freight  elevator, 
this  court  holds  that  an  instruction,  which  purports  to  direct  the  jury  as  to 
all  the  elements  necessary  to  a  recovery  by  the  plaintiff,  improperly  assumed 
material  facts  in  controversy  and  ignored  essential  issues  of  the  case. 

[Opinion  filed  Angnst  1,  18S8.] 

Appeal  from  the  Superior  Court  of  Cook  County;,  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

This  was  an  action  by  appellee,  Thomas,  against  the  millin;^ 
company,  appellant,  to  recover  for  a  personal  injury  to, the 
former,  sustained  October  4, 1884,  while  employed  as  shipping 
clerk  at  appellant's  mill,  and  being  precipitated  from  the  second 
to  the  basement  floor  of  said  mill  while  in  tlie  act  of  descending 
from  Jin  upper  floor  thereof  by  means  of  an  elevator  which 
ran  away  with  him,  by  reason,  as  it  is  alleged;  of  the  machinery 
and  appliances  of  such  elevator  being  out  of  repair. 

The  declaration  has  five  counts,  charging  negligence  and 
breach  of  duty  on  the  part  of  defendant,  as  master,  toward 
plaintiff  as  servant  or  employe. 

The  plea  was  the  general  issue,  and  upon  the  trial  evidence 
was  given  showing  that  said  mill  was  situated  just  west  of  the 
dock  of  the  south  branch  of  the  Chicago  River,  near  railroad 
tracks  and  fronting  on  West  Randolph  Street,  was  five  stories 
high,  in  which  the  defendant  carried  on  an  extensive  milling 
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business  in  the  manufacture  of  flour,  etc.,  elnploying  therein 
numerous  persons  who  were  assigned  to  services  in  partic- 
ular departments  of  the  business;  that  plaintiff  was  employed 
as  shipping  clerk,  and  was  located  for  the  purpose  of  perform- 
ing the  chief  part  of  his  services  in  a  shed  outside  the  basement 
of  said  building,  having  some  dozen  or  more  men  under  him ; 
that  he  had  been  in  such  service  there  some  thirteen  months 
prior  to  his  injury.  The  evidence  shows  that  the  defendant 
had  ])rovided  some  twelve  yeare  previously,  for  the  purposes 
of  their  business,  a  freight  elevator  whose  shaft  extended  from 
the  basement  floor  to  the  upper  floor  of  the  building;  that, 
although  a  freight  elevator,  yet  many  of  the  employes  had 
been  in  the  habit  of  using  it  for  the  mere  purpose  of  riding 
iu  it;  that  there  was  a  safe  and  convenient  stairway  between 
each  floor  from  the  basement  up. 

The  evidence  tended  to  show  that  the  plaintiff  was  unac- 
quainted with  the  proper  manner  of  operating  this  elevator, 
and  that  the  use  of  it  by  iiim  was  not  required  in  the  perform- 
ance of  the  services  he  was  employed  to  perform,  and  to  wliieh 
alone  he  was  assigned  by  his  employer. 

Evidence  was  given  to  the  effect  that  the  elevator  in  ques- 
tion was,  at  the  time  it  was  put  in,  a  reasonably  safe  and  proper 
one  as  a  freight  elevator;  and  that  about  a  month  prior  to  the 
inji^ry  to  plaintiff  it  was  overhauled  and  put  in  repair  by  skill- 
ful and  competent  workmen.  But  evidence  was  given  tending 
to  show  that  for  some  time  prior  to  such  injury,  although 
there  was  no  visible  or  definable  defect  in  the  machinery  or 
ajjpliances,  yet  it  would  occasionally  become  unruly  and  the  car 
would  run  away  if  under  the  control  of  an  inexperienced  per- 
son, but  that  it  was  reasonably  safe  as  a  freight  elevator  while 
under  the  control  of  one  acquainted  with  the  proper  manner 
of  managing  it.  The  evidence  tended  to  show  notice  to  the 
foreman  in  charge  of  the  mill,  some  time  before  the  accident, 
of  such  tendency,  aforesaid,  in  the  elevator  to  run  away. 

And  there  was  evidence  slightly  tending  to  prove  that  the 
plaintiff,  among  other  employes,  had  been  warned  not  to  use 
the  elevator  for  passenger  purposes.  But  as  to  all  these  mat- 
ters, involving  the   question   of  negligence   on   the  part   of 
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defendant,  and  the  exercise  of  ordinary  care  on  tlie  part  of 
plaintiflE  in  going  upon  and  attempting  to  use  said'  elevator, 
there  was  a  conflict  of  evidence.  The  plaintiflf's  own  testimony 
tends  to  show  that  during  the  noon  hour  of  October  4,  1884, 
he,  finding  that  one  of  the  men  under  him  had  left,  went  into 
the  street  and  engaged  another  man,  whom  he  wished  to  pnt 
in  the  place  of  a  man  then  at  work  in  the  fifth  story,  and  bring 
the  latter  down  to  his  shed ;  so,  finding  the  elevator  car  resting 
in  tlie  basement,  rather  tlian  go  up  the  stairs,  he  took  the  car  and 
went  up,  the  man  taking  the  stairs.  When  ready  to  corao 
down  he  took  the  car  again,  but  the  man  went  down  by  the 
stairs.  Between  the  third  and  fourth  floors  the  car  began  to 
rim  away  with  him.  He,  being  unacquainted  with  the  use  of 
the  appliances  provided  for  stopping  it,  made  no  attempt  to 
do  80,  but  instead  sougiit  to  save  himself  by  catching  onto  the  . 
edge  of  the  floor  next  above  the  basement  and  was  unsuccessful ; 
the  car  went  on  and  he  fell  to  the  bottom,  going  out  onto  the 
basement  floor,  and  was  seriously  injured  by  the  fall. 

There  was  no  direct  evidence  tending  to  show  that  the  plaint- 
iff was  authorized  by  the  defendant  to  employ  the  man  and 
take  him  to  the  fifth  story  and  put  him  in  the  place  of  the  other 
man  there,  or  that  it  was  a  necessary  or  probable  incident  to 
the  authority  which  he  had  as  such  shipping  clerk. 

At  the  instance  of  plaintiff's  counsel,  the  court  gave  to  the 
jnry  the  following  instruction: 

"  If  the  jury  believes  from  the  evidence  that  the  defendant 
was  possessed  of  an  elevator  which  was  used  by  its  employes 
in  the  conduct  of  its  business;  that  the  defendant  was  guilty 
of  negligence  in  not  keeping  such  elevator  and  its  appliances 
in  an  ordinarily  safe  condition  and  state  of  repair,  and  that,  by 
reason  of  such  negligence  of  the  defendant,  said  elevator  ran 
away  and  fell  with  the  plaintiff  while  he  was  in  the  perform- 
ance of  his  duties  as  the  defendant's  servant,  and  as  such,  using 
the  said  elevator  and  exercising  ordinary  care  for  his  own 
safety,  as  alleged  in  the  declaration;  and  if  the  jury  further 
believe  from  the  evidence  that,  by  reason  of  said  elevator's 
running  away  and  falling  with  the  plaintiff  he  became  con- 
fused, bewildered  and  frightened,  through  apprehension  of 
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fatal  injury  or  serious  bodily  liarm,  and  that,  in  the  exercise 
of  ordinary  care  for  his  own  safety,  he  sought  to  save  himself 
by  grasping,  seizing  and  liolding  the  edge  of  one  of  the  floors 
abutting  and  adjoining  the  elevator  shaft,  and  that,  while  striv- 
ing so  to  save  himself,  he  then  and  there  instantly  slipped,  fell 
and  struck  upon  and  against  the  said  elevator  and  the  base- 
ment floor,  and  thereby  received  the  injuries  complained  of  in 
,the  declaration,  then,  under  such  circumstances,  if  found  by 
the  jurj'  from  the  evidence,  the  plaintiff  would  be  entitled  to 
recover  in  this  action,  even  though  the  jury  should  believe 
from  the  evidence  that  if  he  had  not  so  grasped,  seized  and 
attempted  to  save  himself  by  holding  the  edge  of  the  floor  as 
aforesaid,  he  might  not  have  received  said  injuries." 

The  jury  found  the  defendant  guilty  and  assessed  the  plaint- 
iff'sdamages  at$5,3()0,  andthe  court,  overruling  the  defendant's 
motion  for  a  new  trial,  gave  judgment  upon  the  verdict,  and 
defendant  brings  the  record  to  this  court  by  appeal,  assigning 
various  errors. 

Mr.  Francis  Adams,  for  appellant. 

Messrs.  John  Gibcons  and  William  Hotnes,  for  appellee. 

McAllister,  J.  A  rehearing  having  been  granted  in  this 
case,  we  have  re-examined  it  with  much  care,  and  given  to  it 
all  the  consideration  which  the  severe  pressure  of  our  duties 
would  permit. 

We  shall  not  attempt  to  state  and  discuss  all  the  questions 
presented  on  behalf  of  appellant  upon  which  error  is  predi- 
cated, and  since  a  new  trial  must  be  awarded,  we  shall  refrain 
from  digcussing  the  facts  in  any  way  calculated  to  prejudice 
either  party  upon  another  trial. 

Under  our  system,  no  less  now  than  before  the  establish- 
ment of  appellate  courts,  such  as  this,  the  law  is  for  the  court, 
tiie  facts  for  the  jury. 

After  reading  all  the  elaborate  arguments,  and  due, consid- 
eration of  all  the  evidence,  we  are  brought  to  the  conclusion 
that,  as  respects  two  of  the  necessary  elements  of  the  cause  of 
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action,  at  least,  the  evidence  is  closely  conflicting  and  it  is  left 
doubtful  which  way  it  preponderates.  In  such  a  case  it  is 
the  well  established  rule  of  the  Supreme  Court  that,  unless  it 
shall  appear  that  each  instruction  to  the  jury  on  behalf  of  the 
successful  party  stated  the  law  with  accuracy  and  was  free 
from  all  error  calculated  to  mislead  the  jury,  the  judgment 
must  be  reversed  and  the  cause  sent  back  for  a  new  trial. 
L.  S.  &  M-  S.  R  R.  Co.  V.  Elson.  15  III.  App.  83,  and  cases 
cited;  C,  B.  &  Q.  R.  R.  Co.  v.  Flint,  22  111.  App.  508,  and 
cases  cited. 

That  rule — when  applied  to  a  ciise  like  this,  where,  as  to  in- 
dispensable elements  of  the  cause  of  action,  the  evidence  io 
conflicting  and  without  any  clear  prepouflcrauce  (which  are 
solely  mattei-s  for  the  jury) — is  based  upon  sound  reason,  and 
supported  by  the  dictates  of  evenhanded  justice.  For,  if  in 
such  case  the  instruction  improperly  assumes  any  fact  in  con- 
troversy, or  erroneously  states  the  law  in  favor  of  the  plaintiff, 
it  presumptively  prejudices  the  defendant  and  gives  tlie  plaint- 
iff an  indirect  and  undue  advantage. 

The  court,  at  the  histanco  of  plaintiff's  counsel,  gave  to  the 
jury  the  instruction  which  is  set  out  in  our  statement  of  the 
case.  That  instruction  purports  to  direct  the  jury  as  to  all 
the  elements  necessary  to  a  verdict  in  plaintifFs  favor.  It 
beo-ins  by  the  assumption  of  material  facts  in  controversy. 
"If  the  jury  believe  from  the  evidence  that  the  defendant  was 
possesstid  of  an  elevator  which  wits  used  btj  its  emplmjcs  in 
i/te  conduct  oj^  its  bus  mess,' thsit  the  defendant  was  guilty  of 
negligence  in  not  ieeping  such  elevator  and  its  appliances  in 
an  ordinarily  safe  condition  and  state  of  repair^  and  that  by 
reason  of  such  negligence  of  the  defendant,  said  elevator  ran 
away  and  fell  with  the  plaintiff  while  he  was  in  the  perform- 
ance of  his  duties  as  the  defendant's  servant,  and  as  such,  using 
said  elevator  and  exercising  ordinary  care  for  his  own  safety  as 
alleged  in  the  declaration,"  etc.  There  is  very  little  in  that 
wliich  the  jury  would  understand  to  be  hypothetical.  It  is 
mostly  the  language  of  assertion,  of  assumption  of  facts.  It 
c.vplicitly  assumes  that  the  elevator  was  used  by  defendant's 
employes  in  the  conduct  of  its  business,  leaving  it  to  be  in- 
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ferred  that  the  plaintiflE  so  used  it  on  the  occasion  in  question, 
which  was  a  matter  in  controversy  at  the  trial.  It  assumes 
that  the  defendant  did  not  keep  the  elevator  and  its  appliances 
in  an  ordinarily  safe  condition  and  state  of  repair,  another 
point  in  controversy  on  the  trial.  It  directs  the  jury  that 
j)laintiflf  was  entitled  to  recover  if  ho  exercised  ordinary  care 
for  his  own  safety  after  he  got  upon,  and  was  descending  by 
the  elevator,  while  it  was  claimed  on  behalf  of  defendant  at 
the  trial,  that,  upon  the  facts  and  cu-cnmstances  of  the  case  in 
evidence,  it  was  gross  negligence  on  the  part  of  the  plaintiff, 
who  was  ignorant  of  th^  proper  manner  of  operating  the  ele- 
vator, to  venture  upon  and  attempt  to  run  it,  which  would 
preclude  a  recovery.  That  was  the  true  issue,  but  the  instruc- 
tion withdrew  it  wholly  from  the  consideration  of  the  jury. 
That  was  wrong.  P.  0.  &  St.  L.  R.  R.  v.  Goss,  13  111.  App. 
619. 

It  contains  no  hypothesis  of  knowledge  on  the  part  of  the 
defendant  or  want  of  knowledge  on  the  part  of  the  plaintiff  as 
to  the  elevator  being  out  of  repair,  both  of  which  were  essen. 
tial  to  the  cause  of  action.  Beach  on  Contributory.  Neg.,  351, 
and  cases  in  notes. 

Wo  are  also  of  opinion  that  third  instruction  for  plaintiff 
was  obnoxious  to  similar  objections.  But  for  giving  that 
above  mentioned  the  judgment  must  be  reversed  and  the  cause 
remanded 

Reversed  and  remanded. 


Thomas  L.  Humphreville  et  al. 

V. 

John  T.  Davis. 

Landlord  and  Tenant— Forcible  Entry  and  Detainer — Extent  of  Re- 
covery. 

While  all  the  different  occupants  of  premises  included  within  a  single 
lease  may  be  joined  in  an  action  of  forcible  entry  and  detainer,  the  recov- 
ery against  an  individual  defendant  must  be  limited  to  such  portion  of  the 
premises  tis  is  actually  withheld  by  him. 
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[Opinion  filed  August  1,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
RiGHAKD  S.  TuTHiLL,  Judge,  presiding. 

Mc3srs.  EuFtrs  K[N0  and  M.  S.  Bowen,  for  appellants. 

Mr.  Frankun  P.  Simons,  for  appellee. 

MoRAN,  P.  J.  This  was  an  action  for  forcible  entry  and 
detainer,  commenced  in  justice  court  against  the  appellants 
impleaded  with  Chester  Kinney  and  D.  W.  Castle.  Judgment 
was  entered  in  the  justice  court  against  all  the  defendants  for 
the  entire  premises  described  in  the  contract.  The  case  was 
appealed  to  the  Circuit  Court  by  appellants,  and  on  the  trial, 
on  appellee's  motion,  the  suit  was  dismissed  as  to  the  defend- 
ants Kinney  &  Castle. 

On  the  trial  it  appeared  that  appellants  had  leased  rooms 
23,  24  and  25,  of  No.  167  and  169  Washington  Street,  Chicago, 
by  a  written  lease  for  a  term  from  May  1,  1884-,  to  April  30, 
1885,  and  that  appellants  sublet  room  25  to  Kinney  &  Castle, 
until  May  1,  1885.  On  June  5, 1885,  at  the  time  of  the  com- 
mencement of  this  suit,  appellants  were  occupying  roams  23 
and  24,  and  Kinney  &  Castle  were  occupying  room  25.  The 
uncontradicted  testimony  of  appellants  showed  that  Kinney 
&  Castle  did  not  hold  possession  of  room  25  at  the  time  of  the 
commencement  of  this  suit,  or  at  any  time  after  the  first  of 
May,  1885,  at  the  request  of  or  by  authority  of  appellants,  and 
that  appellants  had  no  possession  or  control  whatever  of  said 
room  25  after  said  first  day  of  May,  1885,  but  were  in  posses- 
sion of  rooms  23  and  24. 

The  court  rendered  a  judgment  against  appellants  for  un- 
lawfully withholding  the  entire  premises.  Under  the  evidence 
in  this  case  such  judgment  was  erroneous.  In  an  action  of 
forcible  entry  and  detainer,  the  liolding  of  the  possession 
against  the  plaintiff  is  the  foundation  of  the  action,  and  like 
any  other  substantial  fact  must  be  proved  in  order  to  warrant 
a  judgment.     It  must  be  shown  that  the  defendant  actually 
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detains  the  possession  himself,  or  that  he  has  delivered  it  to 
another  to  be  held  for  him. 

Under  our  statute,  where  there  has  been  one  lease  for  the 
whole  of  certain  premises,  and  the  actual  possession  thereof  at 
the  commenceuient  of  the  suit  shall  be  in  severalty,  while  all 
the  different  occupants  may  bo  joined  in  one  suit,  yet  the 
recovery  against  them  shall  be  several  according  to  their 
actual  holding.     Sec.  15,  Chap.  57,  R.  S. 

Kinney  &  Castle  went  in  under  appellants,  it  is  true,  but 
there  was  no  proof  wdiatever  that  they  held  over  after  the  ex- 
))iration  of  appellants'  lease  from  appellee,  as  the  tenants  of 
appellants  or  with  appellants'  authority.  They  could  be  joined 
with  appellants  as  defendants  to  the  suit  for  the  recovery  of 
the  entire  premises,  and  had  they  been  retained  as  defendants, 
jiidgnient  could  have  been  taken  againfet  them  for  the  portion 
of  the  preuiises  which  they  should  be  shown  to  hold  possession 
of.  But  no  judgment  could  be  taken  against  them  for  recov- 
ery of  the  rooms  of  which  appellants  withheld  the  possession, 
and  neither  can  a  judgment  be  sustained  against  appellants  for 
the  room  which  the  proof  shows  said  Kinney  &  Castle  with- 
held. The  recovery  against  the  several  parties  is  required  to 
be,  ''according  as  their  actual  holding  shall  respectively  be 
f  ^nnd,to  be." 

Tlie  fact  that  the  entire  premises  were  leased  to  the  appel- 
ants  does  not  authorize  a  recovery  against  them  in  forcible 
entry  and  detainer  for  any  portion  of  the  premises  which  they 
were  not  shown  to  withhold.  Godard  v.  Lieberman,  IS  111. 
App.  366;  Hersey  v.  Westover,  11  111.  App.  197;  Murphy  v. 
Dwyer,  11  111.  App.  246;  Springer  v.  Cooper,  11  111.  App. 
267. 

The  judgment  against  the  appellants  for  the  entire  premises 
was  unauthorized,  and  must  therefore  be  reversed  and  the  case 
remanded. 

Reversed  and  remanded. 
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A.  W.  Bulkley 

V. 

Annie  Devine. 

Sealed  Insfruments — Parol  Authority  to  Fill  Blanks — Agency— Land- 
lord and  Tenant. 

1.  Parol  authority  to  fill  blanks  in  a  sealed  instrument  is  adequate  for 
thiit  purpose. 

2.  The  insertion  in  a  lease  of  the  number  of  the  house  intended  to  be 
demised  is  proper,  although  by  parol  authority. 

[Opinion  filed  August  1, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Messrs.  Wkigley,  Bulkley  &  Gray,  for  appellant. 

The  lease  was  absolutely  void  for  uncertainty.  Dingman 
V.  Kelley,  7  Ind.  717;  Kea  v.  Robeson,  5  Ired.  Eq.  373;  In- 
gi^am  et  al.  v.  Little,  14  Ga.  182;  Ilabblewhite  v.  McMorrine, 
6  Mees.  &  W,  200;  Jackson  v.  Titus,  2  Johns.  430;  Patterson 
et  al.  V.  Hubbard,  30  III.  201;  Carter  v.  Barnes,  26  111.  455; 
Hughes  V.  Streeter,  24  111.  648;  Shackleford  v.  Bailey,  35  111. 
387;  Taylor's  Landlord  and  Tenant,  Sec.  160. 

Blanks  in  a  sealed  instrument  can  not  be  filled  in  after  its 
delivery  by  another  person  except  by  the  grantor  himself, 
under  seal.  Shop.  Touch.  54;  Ingram  et  al.  v.  Little,  14  Ga. 
182;  Simnis  v.  Henry,  19  Iowa,  297;  Jackson  v.  Titus,  2 
Johns.  430. 

Parol  evidence  is  not  admissible  to  change,  alter,  vary, 
modify,  or  supply  the  defects  in  a  written  lease  under  seal. 
Jackson  v.  Goodyear,  12  John?.  488;  Otis  v.  Sill,  8  Barb,  at 
pg.  122;  Hayden  v.  Westcutt,  11  Conn.  129;  Dingman  v.  Kel- 
ley, 7  Ind.  717;  Chapman  v.  McGrew,  20  III.  101;  Loach  v. 
Farnum  et  al.,  90  111.  368;  Burnett  v.  Barnes,  73  111.  216. 

If  a  person  enters  under  a  void  lease  and  pays  rent,  he  is  a 
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tenant  at  will.     Denn  v.  Fearnside,  1  Wils.  176;  Doe  v.  Watts, 
7  T.  R  83:  Hnyscr  v.  Chase,  13  Mich.  98. 

Messrs,  Knickerbocker  &  Holdom,  for  appellee. 

As  a  matter  of  law,  there  has  never  been  anv  alteration  of 
the  lease  in  the  record.  It  is  admitted  that  the  number  of 
the  honsc  rented  was  55,  and  that  was  the  nnmber  in  the  lease. 
That  is  the  house  which  the  parties  contracted  for,  in  pursu- 
ance of  which  appellant  entered  and  occupied  for  the  full 
term  of  the  lease.  The  numbar  was  to  be  inserted  when  it 
was  known  what  the  number  would  be.  That  was  not  an 
alteration  within  the  meaning  of  the  authorities  cited  by 
appellant.  When  the  nnmber  was  filled  in  it  related  back  to 
the  time  of  the  signing,  and  made  it  a  complete  instrument. 
The  alteration  of  a  written  instrument,  in  order  to  affect  its 
validity,  must  be  fraudulent,  and  made  with  a  fraudulent  pur- 
pose, to  change  the  terms  of  the  contract-  Such  can  not  be 
claimed  in  the  case  at  bar.     Vogle  v.  Ripper,  34  111.  100. 

See  Parsons  on  Contracts,  Vol.  2,  page  720,  where  it  is 
stated  that  in  this  country  generally  no  immaterial  alteration 
would  void  an  instrument,  and  that  an  alteration  which  only 
does  what  the  law  would  do — that  is,  only  expresses  what  tlie 
law  implies — is  not  a  material  alteration,  and  therefore  would 
not  avoid  an  instrument.  Whether  the  alteration  is  material 
is  not  a  question  of  fact  for  the  jury,  but  of  law  for  the  court, 
and  the  burden  of  proof  of  the  fact  of  the  alteration  rests  on 
the  party  alleging  it. 

In  Addisoaon  Contracts,  Vol.  1,  page  553,  it  is  stated  that 
where  a  house  was,  by  mistake,  described  as  nnmber  38, 
whereas  in  fact  it  was  number  35,  and  the  8  was  altered  into 
a  5  whilst  the  lease  was  in  the  plaintiff's  hands,  it  was  held 
that  the  contract  was  not  avoided  by  the  alteration.  Hutch- 
ins  V.  Scott,  2  Mees.  &  W.  816. 

Qarnett,  J.  This  action  was  commenced  before  a  justice 
of  the  peace  by  apjiellee  against  appellant,  to  recover  rent 
for  the  month  of  August,  1885,  for  the  house  known  as  No. 
55,  32d  Street,  Chicago.     On  appeal  to  the  Superior  Court, 
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tliere  was  judgment  for  appellee  for  $35,  the  monthly  rental 
and  costs,  from  M'hicli  Biilkloy  prosecutes  this  appeal.  The 
lease  sued  on  was  under  seal  and  in  duplicate,  and  when  exe- 
cuted by  Bulkley  the  number  of  the  house  (which  was  then 
uncompleted)  not  being  Ttnown,  was  not  in  the  lease,  nor  wa^ 
there  anything  therein  to  identify  the  premises.  But  at  that 
time  appellant  agreed  (as  found  by  tlie  court  below)  that  when 
the  number  was  ascertained  it  should  be  inserted  in  the  lease. 

The  number  *'55"  was  afterward  inserted  in  the  lessor's 
duplicate  by  some  person  unknown,  but  it  never  was  inserted 
in  the  lessee's,  nor  was  apj)ellant  ever  informed  of  the  inser- 
tion before  the  suit  was  commenced. 

The  evidence  showed  that  Xo.  55  was  the  house  intended 
to  be  devised  wlien  the  lease  was  executed,  and  that  appellant 
took  possession  of  it  after  the  date  of  the  lease  (December 
19,  1884),  and  remained  in  possession  until  April,  188f),  pay- 
ing rent  therefor  up  to  August,  1885. 

The  point  to  be  decided  is  whether  the  insertion  by  parol 
authorit}'  of  the  number  **55"  in  the  lease  made  it  a  comj)Iete 
and  binding  instrument  against  appellant. 

The  better  opinion  now  is  that  parol  authority  to  fill  blanks 
in  a  sealed  instrument  is  adequate  for  that  purpose,  and  when 
tilled  according  to  the  agreement,  the  covenantor  is  bound  to 
])erform  his  covenant  in  the  contract  thus  completed.  City 
of  Chicago  v.  Gage,  95  111.  593;  Inhabitants  of  South  Ber- 
wick V.  Huntel-,  63  Me.  89;  Swartz  v.  Ballou,  47  Iowa,  188; 
Van  Etta  v.  Evenson,  28  Wis.  33;  Drury  v.  Foster,  2  Wal- 
lace,  24;  Whitaker  v.  MiUer,  88  111.  385;  Field  v.  Stagg,  52 
Mo.  534. 

Nor  does  it  make  any  diflference  that  the  incomplete  instru- 
mentf  is  delivered  to  one  pei-son  as  agent  of  the  maker,  and 
the  insertion  is  made  by  another  who  was  not  expressly  au- 
thorized to  do  so  by  the  party  to  be  charged.  City  of  Chi- 
cago V.  Gage,  supra;  Swartz  v.  Ballou,  supra. 

As  all  the  propositions  of  law  requested  by  appellant  were 
either  erroneous  or  inapplicable  to  the  facts  of  the  case,  they 
were  properly  refused,  and  there  is  no  error  in  the  record. 

The  judgment  of  the  court  below  will  be  affirmed. 

Judgment  affirmed. 
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Stronjf  V.  Strong. 


Emma  A.  Strong 

V. 

William  M.  Strong  et  al. 


27    148 
14S»    87 


Deed  as  Mortgage — Parol  Evidence. 

Parol  evidence  to  establish  a  deed  absolute  on  its  £ace  as  a  mortgage  must 
be  clear  and  convincing. 

[Opinion  filed  August  8,  1888.] 

In  error  to  the  Circuit  Court  of  Cook  County ;  the  lion. 
Thomas  A.  Moran,  Judge,  presiding. 

This  is  a  bill  in  equity  filed  August  12,  1882,  by  plaintiff  in 
error  against  William  W.  Strong,  Philo  Carpenter  and  Amos 
J.  Snell,  allegfng  that  on  February  15,  1878,  complainant  was 
the  owner  of  the  west  80  feet  of  lot  29  in  McNeill's  re-sub- 
division of  lots  16,  17,  etc.,  of  McXeill's  subdivision  of 
lots  6,  7  and  8  in  Wright's  addition  to  Chicago;  that 
William  W.  Strong  represented  to  complainant  that  he 
was  the  owner  of  the  remaining  part  of  said  lot  29  and  all 
of  lot  28  in  said  McNeill's  re-subdivision,  and  that  Snell  had 
offered  to  purchase  the  whole  of  lots  28  and  29  for  $5,000, 
but  that  lie,  William,  could  not  sell  without  purchasing  of 
complainant  her  part  of  lot  29 ;  that  said  Williaip  also  repre- 
sented to  her  that  if  she  would  convey  said  west  80  feet  of 
lot  29  to  him,  he  could  borrow  money  on  his  interest  from 
Carpenter;  that  she  was  desirous  of  selling  said  west  80  feet, 
and  relying  upon  the  representations  and  agreement  of  said 
William,  her  brother,  to  obtain  the  consideration  for  said  lot, 
she  delivered  a  deed  thereof  to  her  brother,  trusting  that 
when  he  sold  the  property  he  would  pay  to  her  ?2,000  for 
the  80  feet,  81,000  to  be  paid  in  cash  as  soon  as  the  sale  could 
bo  made  to  Snell,  and  $1,000  to  be  secured  to  her  by  William; 
that  afterward,  about  February  20,  1878,  Strong  agreed  with 
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Cai-penter  for  a  loau  of  $4,000,  and  to  secure  the  same  con- 
veyed said  lots  to  Carpenter  by  warranty  deed  with  tlie  ex- 
pressed consideration  of  S5,000 ;  that  Carpenter  knew  when 
lie  received  the  deed  that  complainant  had  been  paid  no  part 
of  the  consideration  therefor ;  that  William  afterward  pro- 
cured an  extension  of  the  loan  and  promised  complainant  that 
she  should  have  the  surplus  said  lots  would  bring  after  Car- 
penter was  paid  his  84,000  ;  that  about  September  1,  ISSl,  said 
William  and  Carpenter  sold  the  lots  to  Snell  for  $7,500,  of 
which  §1,500  was  paid  in  cash  and  $6,000  secured  by  notes 
and  trust  deed.  The  prayer  is  for  an  accounting  and  for 
general  relief. 

The  answer  of  Carpenter  denies  all  notice  of  any  of  the 
alleged  representations  to  complainant  or  of  any  of  the  alleged 
agreements  between  complainant  and  William,  but  says  the 
deed  from  complainant  to  William  was  an  absolute  and  inde- 
feasible deed,  and  Carpenter  had  no  notice  of  anything  to  the 
contrary;  denies  loaning  $4,000  to  William,  and  says  the  deed 
from  William  to  said  Carpenter  was  absolute ;  that  he  pur- 
chased said  lots  from  William  for  $4,000,  and  that  said  deetl 
was  not  intended  as  a  mortgage;  denies  that  complainant  is 
entitled  to  any  relief. 

The  bill  was  taken  as  confessed  by  William  W.  Strong  and 
dismissed  as  to  Snell.  On  final  hearing  the  bill  was  dismissed 
as  against  Carpenter  for  want  of  ecpiity.  The  <;omplainant 
sues  out  this  writ  of  error  to  reverse  the  decree. 

Messrs.  Millard  &  Smith,  for  plaintiff  in  error. 

Whenever  a  deed  is  shown  to  have  been  given  as  security 
for  a  loan  of  money  it  is  a  mortgage.  Clark  v.  Finlon,  90  III. 
245;  Jones  on  Mort,  Par.  274,  329,  600 ;  Campbell  v.  Worth- 
ington,  6  Vt.  448;  Baxter  v.  Willey,  9  Vt.  276. 

The  existence  of  a  debt  is  the  test.  Either  a  pre-existing 
debt,  or  one  created  at  the  time,  makes  the  agreement  a  mort- 
gage. Jones  on  Mort.,  Par.  265,  266,  268 ;  Delahay  v.  !Mc- 
Connel,  4  Scam.  156;  Tillson  v.  Moulton,  23  111.  610;  Ed- 
rington  v.  Harper,  3  J.  J.  Marshall,  354. 

We  maintain  that  the  evidence  in  this  record  shows  clearly 
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that  the  transaction  of  February  15,  1878,  whereby  Stronic 
deeded  to  Carpenter  the  two  lots  in  question,  was  that  of  a 
loan;,  that  the  deed  was  intended  for  and  was  in  fact  a  mort- 
gage ;  tliat  under  the  rule  of  law  that  "  once  a  mortgage, 
always  a  mortgage,"  that  instnimcnt  remained  a  mortgage,  and 
Carj)enter  sold  the  lots  in  question  and  received  the  considera- 
tion price  as  the  mortgagee,  and  not  as  the  owner  of  tlie 
property;  that  at  the  time  plaintiff  in  error  deeded  her  lot  to 
W.  W.  Strong,  Carpenter  was  informed  of  her  interest,  knew 
of  it  and  knew  that  she  was  not  receiving  her  pay  for  lier  lot; 
that  Strong's  agreement  witli  plaintiff  in  error  that  slie  should 
have  all  of  the  equitable  interest  in  the  two  lots  over  and  above 
the  84,000  advanced  by  Carpenter  to  Strong  was  an  equitable 
assignment,  which  since  that  date  lias  been  treated  as  such  and 
frequently  confirmed  by  Strong,  and  that  ii is  interest  or  equity 
in  the  lots  was  assignable  and  was  of  such  a  nature  that  courts 
of  equity  will  recognize  and  protect  such  an  assignment. 

In  equity  all  contracts  and  agreements  may  be  assigned  and 
will  be  protected.  Carr  v.  Waugh,  28  111.  418;  Morris  v. 
Cheney,  51  111.  451;  Chapman  v.  Shattuck,  3  Gilm.  49 ;  Little- 
field  v.  Story,  3  Johns.  426;  Eidgeway  v.  Underwood,  67  111. 
420;  Story  on  Contracts,  Sec.  379  g;  Bispham's  Principles  of 
Equity,  164-5:   Story's  Equity  Juris.  1046-47. 

Messrs.  Comstock  &  Hess  and  Frank  J.  Ckawfokd,  for 
defendants  in  error. 

Garnett,  J.  The  object  of  this  bill  is  to  impress  upon  the 
deed  executed  by  William  W,  Strong  to  Philo  Carpenter  the 
character  of  a  mortgage.  The  deed  is  absolute  on  its  face, 
and  the  consideration  paid  therefor,  if  not  full  and  entirely 
mlequate,  was  about  a  fair  equivalent.  To  convert  such  an 
instrument  into  a  mortgage  by  parol  proof,  as  the  plaintiff 
in  error  now  seeks  to  do,  the  authorities  uniformly  require 
that  the  evidence  must  be  clear  and  satisfactory.  Price  v. 
Karnes,  59  111.  276;  Remington  v.  Campbell,  60  HI.  516: 
Magnusson  v.  Johnson,  73  111.  156;  Wilson  v.  McDowell,  78 
111.  514;  Hancock  v.  Harper,  86  III.  445;  Knowles  v.  Knowles, 
S6  111.  1;  Bartling  v.  Brasuhn,  102  111.  441. 
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The  pix)of  touching  the  queetion  whether  the  tiansacticni 
was  a  purchase  or  loan  by  Carpenter  was  conflicting,  and  in 
many  instances  directly  contradictory.  Even  if  we  felt  un- 
certain about  the  correctness  of  the  conclusion  of  the  court 
below,  the  decree  would  have  to  be  affirmed.  But  any  hesita- 
tion is  removed  by  the  evidence  of  William  W.  Strong,  a  wit- 
ness called  in  behalf  of  complainant,  who  testifies  that  ho 
never  had  or  claimed,  or  thought  of  any  interest  in  the  lots 
after  his  deed  to  Carpenter.  The  witness  could  not  have 
meant  by  this  disavowal  that  ho  had  assigned  his  equity  of 
redemption  to  complainant,  because  the  bill  alleges  tliat,  at  tlie 
time  the  loan  was  extended,  William  promised  her  that  she 
should  have  all  the  lots  brought,  after  Carpenter  was  paid  the 
$^,000.  That  was  some  time  after  the  deed  was  delivered  to 
Carpenter,  and  if  it  was  intended  as  a  mortgage  the  equity  of 
redemption  must  Have  remained  in  William  until  he  assigned 
it,  as  alleged,  to  complainant.  The  complainant  is  equally  un- 
fortunate in  the  proof  of  notice  to  Carpenter  that  she  had  not 
been  paid  or  secured  the  purchase  price  for  the  west  80  feet  of 
lot  29.  The  record  fails  to  show  to  our  satisfaction  that 
Carpenter  was  notilied  that  she  was  not  secured. 

The  finding  of  the  court  below  was  manifestly  correct     The 

decree  is  affirmed. 

Decree  affirmed. 

MoBAN,  P.  J.,  took  no  part  in  the  decision  of  this  case. 


In  re  Annie  Barnes,  a  Dependent  Girl. 

Pracfice — Amendment  of  Record. 

The  record  can  not  be  amended  from  the  judge*8  knowledge  but  only 
from  his  minutes,  after  the  expiration  of  the  term. 

[Opinion  filed  August  8, 1888.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon, 
RicHAKD  Pkbndeegast,  Judgc,  presiding. 

Mr.  N.  M.  Jones,  for  appellant. 
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A  uniform  line  of  decisions  runs  through  our  Appellate  and 
Supreme  Courts,  beginning  in  the  24th  Illinois,  announcing  and 
emphasizing  the  doctrine  concisely  laid  down  in  the  case  of 
Robinson  v.  Brown,  82  111.  279,  "  that  the  court  had  no  power 
at  a  subsequent  term  to  change  the  judgment  in  any  material 
respect."  Wo  simply  refer  to  a  few  of  the  more  prominent 
and  pronounced  cases:  Cook  v.  Wood,  24  III.  297;  Oetgen  v. 
Ross,  36  111.  335:  Messervey  v.  Beckwith,  41  111.  452;  Mc- 
Kindley  v.  Buck,  43  111.  488;  Lill  v.  Stookey,  72  111.  495; 
Danham  v.  So.  Park  Comm'rs,  87  111.  185;  Becker  v.  Sauter, 
89  111.  596;  Goucher  v.  Patterson,  94  111.  525;  Gillett  v. 
Booth,  6  111.  App.  424 ;  Kihikolz  v.  Woltf,  8  IlL  App.  371. 

Mr.  F.  E.  IIalltoan,  for  appellee. 

The  court  made  the  record  show  the  judgment  "  then  and 
there  ordered  and  made/'  and  nothing  more.  This  was  the 
duty  of  the  court  and  was  within  its  power. 

Freeman  on  Judgments,  section  72,  uses  the  following  lan- 
guage : 

"  The  doctrine  in  this  country  in  reference  to  amendments 
of  records  may  be  said  to  have  crystallized  into  the  following 
legal  propositions,  namely :  That  any  error  or  defect  in  a 
record  which  occurs  through  the  act  or  omission  of  the  clerk 
of  the  court  in  entering,  or  failing  to  enter  of  record,  its  judg- 
ments or  proceedings,  and  is  not  an  error  in  the  express  judg- 
ment pronounced  by  the  court  in  the  exercise  of  its  judicial 
discretion,  is  a  mere  clerical  error,  and  amendable,  no  matter 
in  how  important  a  part  of  the  record  it  may  bo ;  and  when  the 
error  or  defect  is  in  respect  to  the  entry  of  some  judgment, 
order,  decree  or  proceeding  to  which  one  of  the  parties  to 
the  cause  was  of  right  entitled,  and  as  a  matter  of  course, 
according  to  law  and  tlie  established  practice  of  the  court,  it 
will  sometimes  be  presumed  to  have  occurred  through  the 
misprision  of  the  clerk,  and  will  always  be  amendable,  if  from 
other  parts  of  the  record,  or  from  other  convincing  and  satis- 
factory proofs,  it  can  be  clearly  ascertained  what  judgment, 
order  or  decree  the  party  was  entitled  to." 

In  Ives  v.  llulce,  17  111.  App.  30,  the  court  says : 
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"  This  we  understand  to  be  the  crucial  tost  as  to  whether 
an  amendment  should  be  allowed,  and  upon  principle  it  is  not 
very  material  whether  the  misprision  is  that  of  the  judge  or 
clerk,  if  the  sentence  which  the  court  intended  has  not  been 
entered  up." 

To  the  same  effect,  Wyman  v.  Buckstaff,  24:  Wis.  477. 
Also,  Kilmer  v.  People,  106  111.  629;  Gaff  v.  Spelbneycr 
et  al.,  13  111.  App.  294;  Tucker  v.  Hamilton,  108  111.  404  ; 
O'Connor  v.  Wilson,  57  111.  226 ;  Dunham  v.  S.  Park  Com'rs, 
87111.185;  Coughranv.Gutcheus,18  111.  390;  Cook  v.  Wood, 
24  111.  295  ;  Church  v.  English,  81  111.  442 ;  Lill  v.  Stookey, 
72  111.  495 ;  Cairo  &  St.  L.  R  R  Co.  v.  Holbrook,  72  111.  419. 

Garnett,  J.  On  May  26, 1887,  the  County  Court  of  Cook 
County  entered  a  final  order  in  this  cause,  appointing  Mrs.  G. 
B.  Marsh  guardian  of  Annie  Barnes,  and  directing  the  latter 
to  be  committed  to  the  Illinois  Industrial  School  for  Girls  at 
Chicago,  to  be  kept  there  until  she  arrives  at  the  age  of  eight- 
een years,  unless  sooner  discharged  according  to  law.  On 
October  6, 1887,  in  the  September  term  of  the  court,  on  motion 
of  Ida  Barnes,  mother  of  Annie,  another  order  was  entered  in 
the  cause  amending  the  order  of  May  26,  1887,  so  as  to  give 
the  court  the  power  (among  other  things)  to  vacate  the  same 
so  far  as  it  directed  a  commitment  to  that  school  and  the  ap- 
pointment of  a  guardian,  and  the  order  of  commitment  and 
appointment  of  the  guardian  was,  by  the  last  order,  set  aside, 
and  a  commitment  to  another  school  and  the  appointment  of 
another  guardian  ordered. 

The  Industrial  School  excepted  to  the  order  of  October  6, 
1887,  and  seeks  to  reverse  the  same  on  this  appeal. 

The  amended  order  recites  that  the  amendment  was  omitted 
from  the  original  order  by  inadvertence  and  mistake,  and  it  is 
stated  in  the  bill  of  exceptions  that  the  court  knew  of  its  own 
knowledge  the  facts  in  relation  to  the  original  judgment  and 
on  which  the  record  thereof  was  amended. 

The  amendment  was  substantial,  and  could  not  be  made 
from  the  knowledge  of  the  judge.     It  must  be  based  on  the 
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judge's  minutes.  Cairo  &  St.  L.  R.  K  Co.  v.  Holbrook,  72 
111.  419:  Conghran  v.  Gutcheus,  18  111.  390;  Gillett  v.  Bootli, 
6  111.  App.  432. 

The  order  of  the  County  Court  entered  on  the  6th  day  of 
October,  1887,  is  reversed. 

Order  reversed. 


Mechanics  Loan  and  Trust  Company  of  Chicago 

ET  al. 

V. 

American  Exchange  National   Bank  of  Chicago 

ET  AL. 

Assignment — Distribution — Right  of  Secured  Creditors  to  Dirideuds — 
Sale  of  Collaterals  without  Prejudice. 

1.  Upon  the  distribution  of  an  estate  under  an  assiflrnnipnt  creditors  who 
h^'ld  collateral  security  are  entitled  to  share  equally  with  unsecured  cred- 
itors in  any  and  all  dividends  paid. 

2.  Where  a  holder  of  collaterals  has  converted  them  into  cash  on  the 
faith  of  an  order  of  court  that  he  nii^ht  do  so  without  prpjudice,  his  rights 
are  not  thereby  affected,  the  court  having  no  power  to  require  him  to  make 
the  change. 

[Opinion  filed  August  8,  188S.]  ' 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
EicHAKD  Frendkrgast,  Judgc,  presiding. 


Messrs,  Rich  &  Stonk,  for  appellants. 

The  County  Court  should  have  required  the  appellees  to 
realize  upon  the  collateral  held  by  them,  and  to  apply  the  pro- 
ceeds in  payment  or  part  payment  of  their  said  claims  as 
requested  by  appellants. 

It  was  within  the  power  of  the  court  to  require  the  appellees 
to  convert  said  property  into  money,  and  apply  the  same,  as 
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far  as  it  would  go,  in  payment  of  their  claims,  before  tliey 
should  be  permitted  to  prove  their  claim  and  receive  a  dividend 
from  the  assets  in  tlie  hands  of  the  assignee.  Wurtz  v.  Hart, 
13  Iowa,  515;  In  re  Knowles,  13  K.  I.  90;  Bcsley  v. Lawrence, 
11  Paiffe,  581. 

The  appellees  having,  before  thp  time  of  the  order  for  a 
dividend  made  bj  the  County  Court,  converted  into  money  all 
of  the  said  securities  remaining  in  their  hands,  after  the  allow- 
ing of  their  claims  by  the  County  Court,  to  the  amount  of 
§70,860.84,  the  said  County  Court  should  have  directed  the 
assignee  to  pay  a  dividend  only  upon  the  amount  of  their 
claims  after  deducting  the  net  proceeds  of  the  sale  of  collateral 
then  in  their  possession. 

We  are  aware  of  the  decision  of  our  Supreme  Court  in  the 
case  of  Bates  v.  Paddock,  118  111.  524,  holding  that  a  creditor 
is  entitled  to  a  dividend  on  his  whole  claim  out  of  the  assigned 
assets,  notwithstanding  there  was  security  held  for  the  claim ; 
and  we  understand  the  County  Court  directed  the  dividend  to 
appellees  in  this  case  upon  the  strength  of  that  decision.  But 
we  claim  that  this  case  is  clearly  distinguishable  from  the  case 
under  consideration  in  that  suit.  There  the  security  had  not 
been  realized  upon.  There  was  likely  to  be  long  delay  in 
realizing  money  on  the  same,  and  there  was  uncertainty  as  to 
what  the  mortgaged  pro))erty  would  bring  at  forced  sale. 

If  the  debtor  liad  been  sued  in  that  case  there  could  have 
been  no  defense  of  payment,  in  part  even,  to  reduce  the  amount 
of  indebtedness  remaining,  and  the  court  might  lind  good  rea- 
son for  following  the  Pennsylvania  line  of  decisions  rather 
than  that  of  New  York,  Iowa  and  lihode  Island.  It  would 
be  going  a  good  deal  farther  in  the  same  direction,  we  think, 
to  hold  in  this  case  that  appellees  were  entitled  to  the  same 
dividend  as  other  creditors  on  tlie  full  amount  of  their  claim  as 
established  on  the  hearing  of  the  exceptions  to  their  claims, 
notwithstanding  they  had  been  subsequently,  but  before  the 
order  for  dividend,  paid  nearly  in  full  the  amounts  upon  which 
dividends  were  ordered.  We  do  not  tind,  in  any  of  the  cases 
cited,  any  one  where  the  money  had  been  actually  received  bv 
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claimants  as  proceeds  of  securities  held  before  order    of  dis- 
tribution and  dividend  under  the  assignment  proceedings. 

Messrs.  Swift  &  Campbell,  for  appellees. 

"  The  rule  of  law  is  well  settled  that  an  assignee  to  whom 
property  is  transferred  for  the  payment  of  the  assignor's 
debts,  takes  it  subject  to  all  liens  to  which  it  is  then  liable." 
O'llara  v.  Jones,  46  111.  288 ;  Yates  v.  Dodge,  S.  C.  111. 
Xov.  11, 1887  ;  13  Northeastern  Eep.  p.  847.  Tlie  rule  of  law 
is  equally  well  settled  that  the  assignee  has  no  greater  right 
than  the  assignor  had.  Hardin  v,  Osborn,  94  111.  571 ;  Jack  v. 
Weinnett,  115  III.  111.  The  only  right,  therefore,  which  the 
assignee  of  Sykes  had  was  the  right  to  redeem  the  seed  which 
appellees  held  as  security,  by  paying  their  claims.  When  ap- 
pellees ])roved  tlieir  claims  they  offered  to  surrender  the  seed 
to  the  assignee  upon  payment  of  their  claims,  and  notified  him 
that  they  should  ask  for  a  dividend  upon  the  full  amount  of 
their  claims,  without  deduction  on  account  of  their  security. 

As  the  assignee  had  no  right  except  to  redeem,  and  as  it 
was  not  claimed  that  the  seed  held  as  security  was  greater  in 
value  than  the  claims  against  which  it  was  held,  the  court 
rightly  refused  the  prayer  of  appellant's  petition.  But  the 
court  entered  an  order  upon  his  own  motion  that  the  appel- 
lees "  liave  leave  to  sell  the  seed  held  by  them  as  collateral 
security  without  prejudice  to  their  rights." 

In  view  of  the  recent  decision  of  the  Supreme  Court  in  the 
matter  of  Bates,  assignee,  118  111.  524,  the  County  Court 
rightly  refused  to  enter  an  order  compelling  appellees  to  sell 
their  securitv. 

The  County  Court  found,  at  the  time  of  allowing  the 
claims,  that  all  moneys  received  up  to  that  time  had  been 
credited. 

The  County  Court  was  right  in  ordering  a  dividend  paid 
upon  these  claims  as  allowed,  without  reference  to  the  fact 
that  the  claimants  held  security.  The  law  upon  this  point  is 
now  settled  in  this  State.  In  re  Bates,  118  IlL  524;  Yates  v. 
Dodge,  13  Northeastern  Rep.  847. 

The  Supreme  Court  of  the  United  States  has  also  decided 
this  question  in  the  same  way.     Lewis  v.  U.  S.,  92  U.  S.  618. 
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MoRAN,  P.  J.  James  W.  Sykes  made  a  voluntary  assign- 
ment for  the  benefit  of  his  creditors,  which  was  duly  filed, 
and  the  County  Court  proceeded  to  administer  the  insolvent 
estate.  Claims  were  proved  against  the  estate  to  the  amount 
of  $265,885.92,  and  the  assets  which  came  to  the  hands  of 
the  assignee  amounted  to  $47,787.68. 

Appellant's  claim  was  allowed  for  $92,253.19,  and  the  claim 
of  appellee,  the  American  Exchange  National  Bank,  for 
$106,800,  and  of  appellee,  tlie  Canadian  Bank  of  Commerce, 
for  $27,400,  were  filed.  It  appeared  on  taking  the  proofs  of 
said  claims,  that  appellees  each  held  certain  warehouse  re- 
ceipts for  timothy  seed,  which  had  been  issued  to  Sykes,  and 
had  been  indorsed  by  him  to  the  appellee  banks  respeciivelyi 
as  collateral  security  to  the  notes  of  Sykos  held  by  the  said 
banks. 

Certain  motions  and  counter  motions  were  made  by  the 
parties  and  various  orders  were  entered  by  the  court,  which, 
in  the  view  we  take  of  the  case,  it  is  unnecessary  to  allude  to 
further  than  to  say  the  result  was,  that  each  of  the  appellees 
realized  on  a  portion  of  its  collaterals  and  credited  the 
amount  so  obtiined  on  its  claim,  and  the  claim  of  the  Ameri- 
can Exchange  National  Bank,  so  reduced,  was  allowed  by  the 
court  at  $69,241.94,  and  the  claim  of  the  Canadian  Bank  of 
Commerce  at  $15,848.51. 

At  the  time  of  such  allowance  of  such  claims,  the  American 
Exchange  Bank  held  a  balance  of  collateral  undisposed  of 
which  was  then  worth  at  the  market  value  $56,771.65,  and  the 
Canadian  Bank  held  like  collateral  of  the  value  of  $12,236.49. 

Appellant  moved  the  court  for  an  order  directing  appellees 
to  realize  on  such  balance  of  collateral  held  by  them,  but  the 
court  refused  such  order  and  entered  an  order  finding  that  it 
•^vas  for  the  interest  of  all  the  creditoi-s  of  the  insolvent  estate 
that  said  banks  have  leave  to  sell  the  collateral  security  held 
by  them  without  prejudice  to  any  of  their  rights,  the  proceeds 
of  such  sales  not  to  be  applied  upon  the  indebtedness  of  Sykes 
to  them,  but  to  be  held  by  them  in  all  particulars  as  the  col- 
lateral itself  was  then  held,  audit  was  so  ordered.  Thereupon 
the  American  bank  sold  its  said  collaterals  and  received  in 
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money  over  all  expenses  $55,851.76,  and  the  Canadian  Bank  sold 
and  obtained  the  sum  of  $12,242.24.  Shortly  thereafter  the 
matter  of  distribution  by  the  assignee  came  on  to  be  settled 
by  the  court,  and  appellant  moved  the  court  to  direct  the  as- 
signee to  pay  a  dividend  upon  the  amount  of  appellees'  claims 
only,  which  should  remain  after  deducting  the  net  proceeds  of 
said  collaterals,  which  net  proceeds  were  then  in  the  hands  of 
said  appellees  respectively;  the  court  refused  to  so  direotj 
but  ordered  the  assignee  to  pay  to  said  appellees  upon  the 
amount  of  their  said  claims  as  allowed,  the  same  dividend  an 
should  be  paid  to  other  creditors  of  the  estate. 

This  is  the  order  chiefly  complained  of  by  appellant  and  it 
is  contended  by  it  that  the  security  having  been  turned  into 
cash,  this  case  is  on  this  point  taken  out  of  the  rule  as  estab- 
lished in  In  re  Bates,  IIS  111.  524.  It  is,  among  other  things, 
clearly  laid  down  in  that  case  that  the  court  has  no  power 
to  compel  the  holder  of  the  security  to  realize  upon  the 
same.  The  County  Court  then  properly  refused  to  direct 
appellees  to  sell  the  seeds  held  by  them  and  credit  the  pro- 
ceeds on  their  respective  claims.  It  clearly  appears  from  the 
record  that  appellees,  in  selling  the  balance  of  the  seeds  held 
by  them,  did  so  on  the  faith  of  the  order  of  court  that  they 
might  do  so  without  prejudice  to  their  rights,  and  might  hold 
the  proceeds  as  they  held  the  collateral.  The  sale  was  for  the 
interest  of  all  the  creditors  and  to  prevent  the  collaterals  from 
being  eaten  np  by  warehouse  charges  and  other  expenses. 

We  think  the  fact  that  the  collaterals  were  turned  into  cash 
under  such  circumstances  does  not  make  this  case  an  exception 
to  the  doctrine  announced  by  our  Supreme  Court.  The  decis- 
ions in  Iowa  and  New  York  are  in  supj^ort  of  appellant's 
contention,  but  the  rule  as  announced  in  those  States  is  not 
followed  by  our  Supreme' Court,  but  rather  the  doctrine  which 
obtains  in  Pennsylvania  as  held  in  Morris  v.  Alwine,  22  Pju 
St.  441,  cited  with  apparent  approval  In  re  Bates,  where  the 
case  is  stated  as  one  "of  distribution  under  an  assigimient  for 
the  benefit  of  creditors,  and  a  creditor  by  bond  and  by  mort- 
gage was  held  entitled  to  a  pro  rata  dividend  on  his  whole 
claim,  even  though  he  had  collected  the  greater  part  of  it  out 
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of  the  mortgaged  property,  the  amount  collected  and  the  divi- 
dend together  not  being  &nfficient  to  satisfy  tlie  debt.  He  was 
not  restricted  to  a  dividend  on  his  claim,  as  reduced  by  the  pro- 
ceeds of  the  moi-tgage." 

Tlie  oixler  appealed  from  mnst  be  affirmed. 

Order  affirmed, 

Gaenett,  J.J  took  no  part  in  the  consideration  of  this  case. 


Seth  F.  Hanchett,  for  use,  etc.,  -87159 

59    659 

V . 

A.  W.  Buckley  et  al. 

Replenn — Acfion  on  Bond — Parties —  Warehouse  Receipt  as  CoUatcral — 
Sa  le — Burden  of  Proof— Evidence, 

1.  The  pledgfe  of  a  warehouse  receipt  as  collateral  security  for  a  note  is 
in  legal  effect  a  sale  to  the  pledgfee,  for  a  valuable  consideration,  of  the  prop- 
erty called  for  by  the  receipt,  and  vests  in  hira  the  leg<il  title  thereto. 

2.  Where  there  has  been  a  breach  of  a  replevin  bond,  any  person  injured 
may  maintain  an  action  thereon  in  the  name  of  the  sheriff  to  his  own  use. 

3.  In  an  action  on  a  replevin  bond  wherein  it  is  claimed  that  the  action 
of  replevin  was  not  tried  on  its  merits  and  that  a  certain  bank,  one  of  the 
parties  for  whose  use  the  action  is  brought,  became  the  purchaser  of  the 
property  in  question  by  accepting  a  warehouse  receipt  as  collateral,  it  is 
held:  That  the  burden  was  on  the  plaintiff  to  show  that  the  bank  had  notice 
of  the  fraud  in  the  original  purchase;  that  certain  of  the  instructions  were 
erroneouR;  that  it  was  unnecessary  to  prove  that  a  retorno  hahevdo  had 
been  awarded,  it  being  admitted  by  the  pleadings;  and  that  evidence  ns  to 
whether  the  note  secured  was  presented  to  the  indorser  and  whether  he  was 
worth  the  amount  thereof,  was  improperly  admitted. 

[Opinion  filed  August  1,  1888.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

This  was  an  action  on  a  replevin  bond  executed  by  defend- 
ants in  error  in  behalf  of  Simon  Auerbach  &  Company.     The 
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breach  of  the  bond  alleged  in  the  declaration  was  that  the 
suit  was  dismissed  and  retorno  hdbendo  ordered,  and  that  the 
tobacco,  which  had  been  taken,  had  not  been  returned. 

The  defendants  pleaded  that  the  action  of  replevin  was  not 
tried  on  its  merits,  and  that  plaintiffs  were  not  damnified  more 
than  one  cent,  and  averred  that  the  pro|K5rty  in  said  replevin 
writ  mentioned  was  the  property  of  Simon  Auerbach&  Com- 
pany, and  not  of  plaintiff.  To  this  plea  plaintiff  filed  two  repli- 
cations: 1st.  That  the  goods  in  the  replevin  writ  mentioned 
were  the  property  of  the  parties  for  whose  use  this  action  was 
brought.  2d.  That  the  property  was  not  the  property  of 
Simon  Auerbach  &  Company,  but  was  the  property  of  the 
Kicker  National  Bank,  to  hold  tlie  said  goods  and  chattels  as 
a  pledge,  to  be  kept  by  sjiid  bank  until  said  defendant,  Charles 
Goodman,  should  pay  to  said  bank  §2,000,  owing  by  said 
Goodman  to  said  Ricker  National  Bank. 

The  verdict  was  for  one  cent  damages,  which  verdict  plaint- 
iff moved  the  court  to  set  aside,  and  for  a  new  trial,  but  the 
court  overruled  the  motion  and  entered  judgment  on  the 
verdict,  and  the  case  is  brought  here  for  review  by  a  writ  of 
eri'or. 

Messrs.  Kraus,  Mayer  &  S'i^ein.  for  plaintiff  in  erior. 

The  pledge  of  the  tobacco  by  Charles  Goodman  to  the 
Iticker  National  Bank,  as  security  for,  or  in  payment  of,  a  pre- 
existing debt,  was  a  sale  upon  a  valuable  consideration,  and  is 
entitled  to  the  same  protection  as  if  the  Kicker  National  Bank 
liad  purchased  the  tobacco  outright  and  paid  a  full  and  ade- 
quate consideration  therefor.  Butters  v.  Ilaughwout,  42  111. 
IS;  Manning  v.  McClure,  ^6  111.  490:  Kranert  r.  Simon,  65 
111.  344;  Van  Duzer  v.  Allen,  90  111.  499;  Benjamin  on  Sales, 
Sec.  433  ;  Chicago  Dock  Co.  v.  Foster,  4S  111.  507;  Montague 
v.  Hanchett,  20  111.  App.  222. 

Where  the  sale  was  made  to  a  party  guilty  of  a  fraud,  and 
possession  is  delivered  by  the  vendor  to  the  vendee  in  execu- 
tion of  the  contract  of  sale,  then  the  title  passes  and  the  sale  is 
not  void  but  merely  voidable;  and  if  the  vendee  transfer  the 
goods  by  way  of  sale  or  pledge  to  an  innocent  third  person 
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for  a  valuable  cjonsideration^  before  the  original  sale  is  voided, 
the  rights  of  said  original  vendor  will  be  subordinate  to  tliose 
of  such  third  person.  Benjamin  on  Sales,  Sec.  433 ;  Bruudage 
V.  Camp,  21  111.  329;  Michigan  C.  R  R.  Co.  v.  Philips,  60 
ill.  190,  197;  Jennings  v.  Gage,  13  III.  610;  Chicago  Dock  Co. 
V,  Foster,  48  111.  507. 

The  burden  of  proving  that  the  Kicker  National  Bank  had 
notice  of  the  alleged  fraud,  by  which  Charles  Goodman  pur- 
chased tiie  property  in  question  from  the  original  vendors,  is 
upon  the  original  vendors  as  against  the  Ricker  National 
Bank.  Brown  v.  Riley,  22  111.  46 ;  Butters  v.  Haughwout,  42 
111.  18  ;  Jewett  v.  Cook,  81  111.  266 ;  Easter  v.  Allen,  8  Allen, 
9,  10;  Montague  v.  Hanchett,  20  111.  App.  222. 

A  seller  can  not  rescind  a  sale  for  fi-aud  as  against  a  remote 
})urchaser  or  pledgee,  unless  the  original  seller  proves  that 
8ucli  purchaser  or  pledgee,  at  or  before  his  purchase,  had 
notice  of  the  fraud  or  was  not  a  hoiiajide  purchaser  for  value. 
Benjamin  on  Sales,  Sec.  433;  Butters  v.  Ilaughwout,  42  111.  18 ; 
Oliio,  etc.,  Railroad  v.  Kerr,  49  111.  458;  Chicago  Dock  Co. 
V.  Foster,  4S  111.  507;  Dickerson  v.  Evans,  84  111.  451;  Henson 
V.  Wescott,  82  111.224;  McNab  v.  Young,  81  111.  11 ;  Van 
Duzer  v.  Allen,  90  111.  499;  Kranert  v.  Simon,  65  111.  344; 
Brundage  v.  Camp,  21  111.  329;  Jennings  v.  Gage,  13  111.  610; 
Montague  v.  Hanchett,  20  111.  App.  222;  Jones  v.  Simpson, 
116  U.  S.  609. 

The  delivery  of  the  warehouse  receipt  by  Charles  Goodman 
through  his  brother,  Morris  Goodman,  to  the  Ricker  National 
Bank,  was  a  good  symbolic  delivery;  it  forms  a  good  delivery 
in  tlie  performance  of  the  contract  of  pledge,  and  is  equivalent 
to  an  actual  delivery  of  the  actual  proper t}'  itself.  As  Jones 
on  Pledges  says,  Sec.  280:  "  The  transfer  of  the  certificate 
trant?fers  to  the  vendee  or  pledgee  the  legal  title  and  con- 
t^trnctive  possession  of  the  pro[)crty,  and  the  warehouseman 
from  the  time  of  the  transfer  beconies  his  bailee."  Benjamin 
on  Sales,  Sec.  697 ;  McNab  Bank  v.  McRae,  107  111.  281 ; 
Newcomb  v.  Cabell,  10  Bush.  460;  Burtou  v.  Curyea,  40  111. 
320;  Salter  v.  Wollams,  2  M.  &  G.  650;  Shaw  v.R.  R.  Co., 

Vol.  XXVU  U 
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101  U.  S.   657;  Sergeant   v.  Central  Warehouse  Co.,  15  111. 
A  pp.  553. 

Messrs.  W"eigley,  Bulkley  &  Gray,  for  defendants  in  error. 

There  is  no  breach  of  the  condition  of  the  bond  providing 
for  a  return  of  the  property  ^'in  case  return  thereof  shall  be 
awarded,"  until  the  court  awards  such  return;  that  is^  until 
there  is  a  judgment  in  the  re|)levin  suit  awarding  a  retomo 
hahendo.  Clark  v.  Norton,  6  Minn.  412;  Ladd  v.  Prentice,  14 
Conn.  108;  Thomas  v.  Irwin,  90  Ind.  557,  and  cases  cited. 

A  warehouse  receipt  is  not  negotiable  in  the  sense  tl)at 
commercial  paper  is.  It  may  be  assigned  by  indorsement 
and  delivery,  and  thereby  convey  the  interest  of  the  assignor. 
Canadian  Bank  of  Commerce  v.  McCroa,  106  111.  281;  Gray 
V.  Agnew,  95  111.  315.  In  the  case  of  a  pledge  the  legal 
property  does  not  pass  as  in  the  case  of  a  mortgage  with  a 
condition  of  defeasance,  but  the  general  ownership  remains 
with  the  pledgor,  and  only  a  special  property  or  lien  passes  to 
the  pledgee.     Union  Trust  Co.  v.  Kigd«;n,  93  111.  465. 

An  execution  becomes  a  lien  upon  the  personal  property  of 
the  defendant  from  the  time  it  is  delivered  to  the  sheriff  to 
be  executed.  Section  9,  Ch.  76,  Rev.  Stat;  Leach  v.  Pine, 
41  111.  65;  Field  v.  Macnllar,  20  111.  App.  392. 

An  attachment  or  execution  creditor  of  a  fraudulent  ven- 
dee obtains  no  rights  as  against  the  rights  of  the  defrauded 
vendor.     Swcitzer  v.  Tracy,  76  111.  345 ;  Doane  v.  Lockwood 
4  K  E.  Rep.  500;  Farwell  v.  Hanchett,  11  N.  E.  Rep.  875. 

A  party  who  lias  no  title  can  give  none.  Hutchinson  v. 
Oswald,  17  111.  App.  28;  Montague  v.  Ficklin,  18  111.  App.  99; 
Fossette  v.  Osborne  et  al.,  32  111.  424;  Burton  v.  Curyea,  40 
III.  329;  Klein  v.  Seibold,  89  III.  540. 

A  stranger  to  the  replevin  bond,  who  is  neither  a  party  to 
the  suit  nor  the  bond,  can  not  maintain  an  action  thereon 
against  the  obligors.  Pipher  et  al.  v.  Johnson,  9  N.  E.  Rep. 
376. 

The  object  of  the  replevin  bond  is  to  indemnify  the  sheriff 
and  furnish  an  additional  remedy  to  the  defendants  in  that 
suit.     Petrie  v.  Fisher,  43  111.  442;  Fahnestock  v.  Gilliam,  77 
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111.  637;  Richards  et  al.  v.*  Rape,  3  111.  App.  24;  Humphrey  ct 
al.  V.  Taggert,  38  111.  229. 

MoRAN,  P.  J.  To  establish  its  right  to  damages  tjie  plaintiff 
in  error,  Tlio  Ricker  National  Bank,  introduced  evidence 
tending  to  show  that  prior  to  November  1,  1884,  one  Charles 
Goodman  was  indebted  to  said  bank  on  a  note  for  82,000, 
indorsed  by  his  brother,  Morris  Goodman,  which  note  was 
due;  that  said  Charles  Goodman  desired  an  extension  of  the 
loan,  and  through  his  brother  negotiated  with  the  bank  to- 
obtain  it,  and  finally  succeeded,  by  pledging  a  warehouse 
receipt  for  two  bales  of  tobacco  as  collateral  security  for  the 
payment  of  the  note,  and  procuring  the  note  to  be  indoi-sed 
bv  his  brother. 

The  tobacco  was  purchased  by  Charles  Goodman  from 
Simon  Auerbach  &  Company,  and  was  delivered  to  him  about 
the  Ist  of  October,  1884,  and  was  by  liim  placed  in  the  ware- 
house about  November  1,  1884,  and  the  receipt,  afterward 
]>ledged  to  the  Ricker  National  Bank,  for  the  two  bales  in 
eontrovei*sy,  was  taken  from  the  warehouse  company  and  was 
delivered  to  the  said  bank  prior  to  November  5,  1884.  The 
two  bales  of  tobacco  mentioned  in  the  warehouse  receipt  were 
taken  by  the  sheriff  on  the  replevin  writ  issued  in  tlie  case  in 
which  appellees  executed  the  bond  sued  on. 

To  sustain  tlie  defense,  appellees  introduced  evidence  tend- 
ing to  show  that  there  was  fraud  in  the  obtaining  of  the 
tobacco  from  Auerbach  &  Company,  in  that  when  Charles 
Goodman  purchased  the  same  he  knew  he  was  insolvent,  and 
bought  the  property  with  the  intention  not  to  pay  for  it. 
There  were  some  circumstances  connected  with  the  pledging 
of  the  warehouse  receipt  to  ayjpellant  upon  which  appellees 
base  a  contention  that  the  Ricker  National  Bank  had  notice  of 
the  alleged  fraudulent  purchase  of  the  tobacco  by  said  Good- 
man, and  was  not,  therefore,  a  hmafide  holder  of  the  ware- 
liouse  receipts. 

An  inspection  of  the  record  leads  to  grave  doubt  as  to 
whether  there  is  any  evidence  to  support  such  contention,  but 
for  the  purpose  of  this  review,  treating  this  issue,  as  the  trial 
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court  did,  as  one  which  required  the  evidence  to  be  submitted 
to  the  jury,  we  are  of  opinion  that  such  error  was  committed 
in  the  modification  of  instructions  asked  for  the  plaintiff  alid 
in  giving  instructions  requested  by  the  defendant,  as  requires 
tjiat  the  verdict  be  set  aside  and  a  new  trial  granted.  The 
pledge  of  the  warehouse  receipts  as  collateral  secui-ity  to  the 
note  was  in  legal  effect  a  sale  to  the  bank  of  the  tobacco  called 
for  by  the  receipts  for  a  valuable  consideration,  and  vested  the 
legal  title  thereto  in  the  bank  (Chicago  Dock  Co.  v.  Foster 
et  al.,  48  111.  607),  and  appellant  had  the  ownership  in  the 
same,  unless  appellee  proved  that  the  bank  received  the  re- 
ceipts with  knowledge  that  the  vendee,  Goodman,  had 
obtained  the  tobacco  from  the  vendor  by  fraud.  The  bank 
being  a  hona  fide  purchaser  for  value,  the  burden  was  on  ap- 
pellees to  show  that  it  took  with  notice  of  the  fraud  in  the 
original  purchase.  Easten  v.  Allen,  8  Allen,  10;  Jewett  v. 
Cook,  81  111.  266;  Benjamin  on  Sales,  Sec.  433;  O.  &  M.  R.  R. 
Co.  V.  Kerr,  49  111.  458. 

At  the  request  of  the  appellees  the  court  gave  to  the  jury 
defendants'  instruction  No.  6,  as  followsc 

"The  court  instructs  the  jury  that  before  the  Ricker  National 
Bank  can  occupy  any  better  position  in  regard  to  the  property 
in  question  than  the  said  Charles  Goodman,  it  must  appear 
from  the  evidence  that  the  said  Ricker  National  Bank  obtained 
said  property,  either  as  security  or  owner,  for  a  valuable  con- 
sideration passing  from  the  said  Ricker  National  Bank  to  the 
said  Charles  Goodman  at  the  time  of  obtaining  the  same;  and 
also  that  it  obtained  said  property  from  the  said  Goodman 
without  any  notice  of  the  fraud  by  which  he  obtained  the 
same." 

The  instruction,  while  it  does  not  in  direct  terms  misstate 
the  law,  yet  is  necessarily  misleading.  It  is  so  couched  as  to 
give  the  jury  to  understand  that  the  burden  was  on  appellants 
to  show  that  it  obtained  the  property  without  notice  of  the 
fraud.  This  placing  the  burden  of  proof  as  to  notice  of  the 
fraud  upon  the  wrong  party  is  more  directly  done  in  the 
court's  modification  of  plaintiff's  second  instruction,  which,  as 
given,  is  as  follows,  the  modification  by  the  court  being  in- 
closed in  parenthesis: 
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*'  If  the  jury  believe  from  the  evidence  that  the  two  bales 
of  tobacco  in  controversy  were  sold  and  delivered  by  Simon 
Auerbach  &  Companj'  to  Charles  Goodman,  and  that  they 
accepted  their  promissory  note  in  payment  for  the  same,  and 
that  afterward  the  said  Goodman  pledged  the  said  two  bales 
of  tobacco  to  the  Eickcr  National  Bank  at  Quincy,  Illinois, 
by  the  transfer  and  delivery  to  said  bank  of  the  warehouse 
receipts  for  the  same,  introduced  in  evidence,  to  secure  the 
payment  of  his  honafide  debt  of  two  thousand  dollars  duo  to 
said  bank  (and  that  said  bank  received  said  warehouse  receipts 
as  collateral  security  for  the  payment  of  said  sum  of  money 
in  good  faith  without  notice  of  any  fraud  in  the  purchase  of 
the  goods  in  question),  and  that  said  debt  is  wholly  unpaid, 
then  said  bank,  by  said  transfer  and  delivery  of  said  ware- 
house receipts,  acquired  a  special  property  in  said  two  bales 
of  tobacco,  and  are  and  were  entitled  to  hold  the  same  until 
said  debt  is  fully  paid,  and  the  jury  may  find  for  the  plaintiff 
and  assess  the  damages  at  the  value  of  the  said  two  bales." 

It  will  be  seen  that,  by  the  modification,  the  court  made  it 
a  condition  of  the  plaintiffs'  right  to  recover,  that,  in  addition 
to  all  the  other  facts'  contained  in  the  instruction,  it  should 
appear  that  it  took  the  warehouse  receipts  without  notice  of 
the  fraud,  whereas  the  law  is  that  the  plaintiff  should  recover 
on  the  other  facts  supposed  in  the  instruction  being  found  in 
its  favor,  unless  it  appeared  from  tlie  evidence  that  it  took  the 
receipt  with  notice  of  the  fraud.  Jones  v.  Simpson,  116  U. 
S.  609;  Montague  v.  Hanchett,  20  111.  App.  222. 

The  same  error  appears  in  the  modification  of  other  of 
plaintiffs  instructions,  but  it  is  deemed  suflSciently  pointed  out 
in  what  has  been  said,  so  that  its  repetition  on  another  trial 
mav  be  avoided,  and  the  discussion  of  the  other  instructions 
in  detail  is  not  necessary. 

The  court  permitted  Morris  Goodman,  the  brother  of 
Ciiarles  Goodman,  and  who  was  an  indorser  on  the  note  for 
which  the  wareliouse  receipts  were  held  as  security,  to  be 
asked  on  cross-examination,  against  the  objection  of  plaintiff, 
whether  he  was  worth  the  amount  of  the  note  and  whether 
the  note  was  ever  presented  to  him  for  payment.     We  think 
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the  testimony  wholly  immaterial  and  that  it  was  error  to  ad- 
mit it. 

It  is  contended  by  appellees  that,  as  the  Ricker  National 
Bank  was  not  a  party  to  the  replevin  suit,  it  i.  a  stronger  to 
the  bond  and  is  not,  therefore,  entitled  to  the  benefit  of  a 
recovery  upon  it.  The  suit  may  be  maintained  by  the  sheriff 
who  has  the  legal  right  of  action  for  the  use  of  any  person  he 
chooses.  ' 

When  the  conditions  of  the  replevin  bond  are  broken,  any 
person  injured  may  sue  in  the  name  of  the  sheriff  to  his  own 
use.  Atkin  v.  Moore,  82  111.  240;  Replevin  Act,  Sees.  10  and 
25,  Chap.  119,  R.  S. 

It  is  further  contended  that  plaintiffs  could  not  have  had  a 
verdict,  as  there  was  no  evidence  introduced  to  show  that  a 
retonio  hahendo  had  been  awarded  on  the  dismissal  of  the 
replevin  suit.  It  is  alleged  in  the  declaration  that  there  was 
a  judgment  of  retorno,  and  that  is  not  denied  by  the  plea,  so 
that  it  stands  admitted  by  the  record.  What  is  admitted  by 
the  pleadings  need  not  be  proved. 

The  judgment  will  be  reversed  for  the  errors  pointed  out, 
and  the  case  remanded  to  the  Superior  Court. 

Heversed  and  \yinanded. 
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V. 
SiGMUND    HOCIISTADTER  ET  AL, 


Prnc(}ce~-Apj)ealfrom  Jux  ke — Affidavit  of  Merits— When  to  he  filed — 
Joinder  in  Error — Jtirisdi  Hon, 


1.  Where  an  action  commenced  before  a  justice  with  an  affidavit  of 
riaim  is  appealed  to  the  Circuit  Court,  the  defendant  is  not  required  to  file 
an  affidavit  of  merits  until  the  cause  is  reached  for  trial. 

2.  Where  the  appellee  has  joined  in  the  errors  assiprned,  this  court  has 
jurisdiction,  although  the  appeal  might  have  been  confined  to  narrower 
i>siu?8. 
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[Opinion  filed  August  1,  18S8.] 

Appeal  froqi  the  Circuit  Court  of  Cook  Countj;  the  lion. 
C-  C.  BooGs,  Judge,  presiding.        ^ 

Mr.  Allan  C,  Story,  for  appellant 

Messrs.  IIofheimer,  Zeisler  &  Bosenbero,  for  appellees. 

Garnett,  J.  In  this  action,  which  was  commenced  before 
a  justice  of  the  peace  by  appellees  against  appellant,  there 
was  an  affidavit  of  claim  filed  with  the  justice  inpui^suance  of 
section  34,  Chap.  79,  of  the  Revised  Statutes,  and  judgment 
for  §150.80  and  costs  was  rendered  in  favor  of  the  plaintiffs, 
from  which  tlie  defendant  appealed  to  the  Circuit  Court. 
The  appeal  bond  was  filed  in  the  office  of  the  clerk  of  said 
court  June  29,  1886,  and  on  July  9,  1886,  the  justice  transmit- 
ted to  that  court  the  transcript  and  papers  in  the  cause. 

Tlie  appearance  of  the  plaintiff  was  entered  in  the  Circuit 
Court  on  July  9,  1886,  and  that  of  the  defendant  on  June  29, 
lbS6.  On  August  18,  1886,  that  being  the  third  day  of  tlie 
August  term,  the  defendant's  default  was  entered  for  want  of  an 
affidavit  of  merits  and  judgment  rendered  against  him.  On 
October  1, 1886,  that  being  in  the  September  term  of  the  court, 
the  defendant  moved  tlie  court  to  vacate  the  default  and  judg- 
luent.  The  motion  was  denied  and  exceptions  taken  by  de- 
fendant, who  brings  the  record  to  this  court  and  assigns  as 
error,  not  only  tlie  overruling  of  the  motion,  but  the  entry  of 
the  judgment  for  want  of  an  affidavit  of  merits.  The  ai>peal 
would  only  have  brought  before  this  court  the  order  of  the 
Circuit  Court  denying  the  motion,  had  the  appellees  taken  the 
necessary  steps  to  confine  it  to  that  question.  But  they  have, 
without  objection,  practically  joined  in  the  errors  assigned  by 
liling  their  brief  and  argument  without  insisting  upon  that 
]K)int,  and  that  gives  this  court  jurisdiction  to  inquire  into  the 
propriety  of  the  judgment  itself.  Danforth  v.  Perry,  20  111. 
A  pp.  130. 

Section  34,  Chap.  79,  enacts  that  if  the  plaintiff  in  any  suit 
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on  a  contract  for  the  payment  of  money  shall  file  with  the 
jnstice  at  the  time  of  commencing  such  suit  an  aflldavit 
showing  the  nature  of  his  demand  and  the  amount  dne  him, 
after  allowing  all  just  deductions,  credits  and  set-offs,  he  shaJl 
be  entitled  to  judgment  in  case  of  default,  but  the  justice  may 
require  further  evidence,  provided,  "  that  in  case  of  appeal 
from  the  judgment  of  the  jnstice  of  the  peace,  as  aforesaid, 
such  affidavit  shall  have  the  same  force  and  effect  in  the  appel- 
late court  as  if  such  suit  had  been  commenced  in  such  appel- 
late court." 

To  asceitain  wliat  force  and  effect  is  intended  to  be  given? 
in  case  of  appeal,  to  the  plaintiff's  affidavit  of  claim,  it  is  nec- 
essary to  refer  to  Sec.  37,  Chap.  110,  of  the  Kevised  Statutes. 
The  cases  there  provided  for  are  those  requiring  written 
pleadings.  The  plaintiff's  affidavit  in  sucli  cases  is  to  be  filed 
with  his  declaration,  find  the  defendant's  affidavit  with  his 
plea.  In  no  case  is  the  aflBidavit  required  to  be  filed  before 
the  time  to  plead  has  arrived.  The  pleadings  before  a  justice 
of  the  peace  are  oral.  When  the  cause  is  a^^pealed  to  the 
Circuit  Court  there  is  no  change  in  the  pleadings;  they  are 
still  oral  and  the  cause  is  to  be  heard  de  iiovp. 

The  question  is,  in  case  of  appeal  from  the  justice  where 
the  plaintiff  has  duly  filed  his  affidavit  of  claim,  v>hen  must 
the  defendant  file  his  affidavit  of  merits. 

Not  before  the  justice,  because  the  statute  makes  no  pro- 
vision for  that  officer  to  receive  it  either  l)efore  or  after  judg- 
ment. It  would  be  unjust  to  require  him  to  file  it  at  the  time 
when  the  transcript  is  filed  with  the  clerk  of  the  Circuit" Courts 
because  the  justice  has  twenty  days  to  send  up  the  tran- 
script. He  may  send  it  the  day  of  the  appeal  or  the  tenth  day 
after,  but  tlie  defendant  has  no  means  of  knowing  when  it 
will  be  filed.  The  law  should  be  very  plain  before  we  could 
require  of  a  party  to  such  a  suit  so  unreasonable  a  duty  as  con- 
tinuous watching,  during  so  long  a  period,  for  the  filing  of  the 
transcript. 

Neither  Sec.  34,  Chap.  79,  nor  Sec.  37,  Chap.  110,  requires 
in  terms  that  the  affidavit  of  merits  shall  be  filed  at  any  speci- 
fied term.     A  reasonable  interpretation  must  be  given  these 
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two  sections  which  are  thus,  to  some  extent,  blindly  inter- 
woven. As  in  case  of  an  action  commenced  in  the  Circuit 
Court  where  written  pleadings  are  requ:i*ed,  the  defendant 
may  defer  filin<]^  his  aflSdavit  until  he  is  obliged  to  file  liis  plea, 
so  in  case  of  appeal  from  a  justice  the  intention  was  to  give 
the  defendant  the  right  to  file  his  affidavit  when  the  time 
conies  for  him  to  plead.  His  plea  is  oral  and  is  made  when 
the  cause  is  reached  for  triaL  His  afiidavit  is  due  then  and 
not  before.  If  he  fails  to  file  it,  judgment  may  be  rendered 
on  the  plaintiff's  affidavit  of  claim  without  further  proof. 

The  court  erred  in  rendering  the  judgment  for  want  of  an 
affidavit  of  merits,  and  for  that  error  tbe  judgment  will  be 
reversed  and  remanded. 

lieversed  and  remanded. 


Peter  Lapp  et  al. 

V. 

Alexander  Pinover  liT  al.  '^Tm 

72    189 

Trover — Bight  of  Possession — Sa  les  —In  struct  ions, 

1.  The  plaintiff  ciin  not  recover  in  an  action  of  trover,  unless  he  had  the 
right  to  immediate  possession  of  the  goods  i|i  question  at  the  time  of  their 
conversion. 

2.  A  re-sale  of  goods  to  the  vendor,  the  possession  remaining  with  the 
vendee,  is  void  as  to  a  subsequent  bona  fide  purchaser  without  notice. 

3w  An  instruction  which  purports  to  embrace  every  element  essential  to 
a  recovery,  is  defective  if  any  material  element  is  omitted. 

[Opinion  filed  August  8,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

This  was  an  action  of  trover  by  appellees  against  appellants 
to  recover  for  an  alleged  wrongful  conversion  by  the  latter  of 
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a  quantity  of  jewelry,  the  goods,  etc.,  of  the  former.  Upou 
a  trial,  under  the  general  issue,  the  appellees  had  judgment 
upon  a  verdict  for  §S91.50  damages,  besides  costs,  from  which 
the  defendants  took  this  appeal. 

It  appears  that  the  plaintiffs  below,  being  wholesale  dealers 
in  jewelry  in  the  city  of  New  York,  June  24,  18S4r,  sold  and 
delivered  to  one  W.  T.  Carinder,  at  Kansas  City,  Missouri, 
-where  the  latter  was  carrying  on  a  retail  business  in  jewelry, 
etc.,  the  jewelry  in  question;  that  Carinder  had  the  same  in 
his  ])ossession;  but  that  July  22,  1884,  an  arrangement  wa,^ 
entered  into  between  him  and  plaintiffs  whereby  Carinder 
surrendered  up  the  bill  of  eale  of  June  24, 1884,  to  the  plaint- 
iffs, and  the  goods  were  entered  on  their  books  as  held  by  Cai- 
inder  under  a  consignment,  and  a  memorandum  to  that  effect 
was  sent  by  the  former  to  the  latter,  the  possession  of  the 
same  by  Carinder  remaining  unchanged.  It  a])pears  that  Car- 
inder had  sold  two  articles  of  said  jewelry  for  which  he  did 
not  account  to  plaintiffs,  and  that  September  4,  1884,  he 
pledged  the  whole  of  the  remainder  of  said  goods,  with  others, 
and  delivered  them  into  the  possession  of  one  Schwartz,  a 
])awnbroker,  as  security  for  a  loan  of  $1,100,  made  by  the 
latter  to  him ;  that  September  5,  1884,  Carinder,  in  consider- 
ation of  a  past  indebtedness  of  some  82,200,  due  from  him  to 
the  defendants,  and  advances  then  made  by  them  for  him,  sold 
his  entire  stock  of  goods,  including  the  jewelry  in  question,  to 
defendants,  who  took  possession  thereof  after  redeeming  the 
same  from  said  pawn  and  the  levy  of  a  writ  of  attachment. 

There  was  evidence  tending  to  show  that  defendants,  before 
they  completed  said  purchase,  had  notice  that  Carinder  held 
the  goods  in  question  upon  consignment.  But,  as  to  that,  the 
evidence  was  conflicting.  The  court,  at  the  instance  of  the 
plaintiffs,  gave  to  the  jury  the  following  instruction:  . 

''For  the  plaintiffs,  the  court  instructs  the  jury,  that  if  they 
believe,  from  the  evidence,  that  the  goods  in  question  in  this 
suit  were,  at  the  time  they  were  taken  by  the  agents  of  the 
defendant,  in  the  possession  of  Carinder  on  memorandum  or 
on  consignment,  and  that  the  defendant,  while  such  goods 
were  so  held  by  Carinder  on  memorandum  or  on  consignment, 
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obtained  posscj^sion  of  the  same  out  of  tlie  usual  order  of  sale 
or  course  of  business  and  converted  the  same  to  their  own 
use,  then  jon  will  find  for  the  plaintiffs." 

To  the  giving  of  wliich  instruction  the  defendants  then  and 
there  duly  excepted. 

Mr.  S.  S.  Geegoet,  for  appellants. 
Messrs.  Abbott  &  Bakee,  for  appellees. 

McAlltstee,  J.  The  sale  and  delivery  of  the  goods  in 
question,  June  24,  18S4,  by  the  plaintiffs  to  Carinder,  vested  in 
the  latter  the  title  to  the  goods.  And  the  re-sale  of  them 
Ixick  to  plaintiffs,  July  22,  18S4,  by  Carinder,  being  without 
any  change  of  possession  of  the  goods,  would,  if  entirely 
formal  in  other  respects,  be  void  as  to  hona  fide  creditor?, 
purchasers  or  pledgees,  without  notice.  Ketchum  v.  Wat- 
son, 24  111.  591;  Lewis  v.  Swift,  54  111.  436;  Thompson  v. 
Wilhite,  81  III.  356:  Lefevcr  v.  Mires,  81  III.  456;  Gradlev. 
Kern,  109  III.  557;  Basti-ess  v.  Chickerinor,  IS  III.  App.  198. 

The  instruction  given  by  the  court  to  the  jury  set  out  in 
the  statement  of  the  case,  purports  to  instruct  the  jury  as  to 
all  the  elements  of  the  case  essential  to  a  recoverv.  That  in- 
stmction  contains  no  hypothesis  as  to  whether  the  plaintiffs 
reduced  the  goods  to  possession,  upon  the  re-sale  of  them;  or 
whether  the  defendants  had  notice  of  the  arrangement  that 
Carinder  was  holding  them  as  upon  a  consignment  from 
plaintiffs.  The  defendants  claimed  the  goods  as  purchasers 
from  Carinder  in  good  faith  and  without  notice.  That  was 
one  of  the  issues  upon  the  trial  as  to  which  the  evidence  was 
conflicting,  and  it  should  have  been  submitted  to  the  jury  in 
that  instruction. 

It  is  essential  to  the  right  of  recovery  in  trover,  that  the 
plaintiff  had  the  right  to  an  immediate  possession  of  the 
goods  at  tlie  time  of  the  conversion.  Eisendrath  v.  Knauer,  64 
111.  396;  Calwell  v.  Corwin,  9  Yerg.  199;  Burton  v.  Tunne- 
hill,  6  Blackf.  470;  Kodman  v.  Gould,  7  Blackf.  361;  Lewis 
V.  Mobley,  4  Dev.  &  B.  323;  1  Chit.  PI.  151 ;  2  Greenl.  Ev. 
Sec.  636. 
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The  instruction  under  consideration  wholly  fails  to  embody 

any  proposition  of  that  kind.     It  was  radically  defective;  and 

there  being  a  conflict  of  evidence  upon  the  question  of  notice 

to  the  defendants,  the  judgment  must  be   reversed  and  the 

cause  sent  back  for  trial. 

Heveraed  and  remanded. 


Hide  &  Leather  National  Bank  et  al. 

V. 

Jacob  Behm^  Assignee. 

Assignment — Confession  of  Judgment — Validity  qf— -Jurisdiction— Ap- 
peals from  Cotnity  Court. 

1,  .Upon  appeal  from  a  decretal  order  of  the  County  Court  in  the  matter 
of  an  assignment,  this  court  holds  that  the  evidence  sustains  the  finding  of 
tho  court  below  that  the  insolvent  bad  formed  the  determination  and  was 
preparing  to  nmke  the  assignment  when  he  gave  the  notes  and  warrants  of 
attorney  on  which  judgments  were  confessed. 

2.  An  appeal  lies  to  this  court  from  the  County  Court. 

[Opinion  filed  August  8,  18S8.J 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
RicHABD  Prendergast,  Judgc,  presiding. 

Messrs.  RioH  &  Stone,  for  the  Hide  and  Leather  National 
Bank  and  Charles  F.  Grey,  appellants. 

Mr.  n.  n.  Anderson,  for  Edward  Moll,  appellant 

Messrs.  Kraus,  Mayer  &  St.l.in,  for  appellee. 

Messrs.  Wile  &  Reed,  Washburn  &  Bowman  and  Bl'tz 
&  Eschenburg,  for  various  creditors. 

Mr.  Adolph  Moses  filed  a  brief  in  opposition  to  the  motion 
to  dismiss  the  appeal. 
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McAllister,  J.  Tliis  is  an  appeal  from  the  decretal  order 
of  the  County  Court  in  the  matter  of  the  assignment  of  J.  W. 
Weber,  under  the  act  concerning  voluntary  assignments,  declar- 
ing the  several  judgments  against  said  Weber,  January  13, 
1887,  upon  notes  and  warrants  of  attorney  of  that  date,  and 
the  execution  liens  thereunder,  to  be  unlawful  preferences  and 
as  such  restraining  their  enforcement. 

It  appears  that  said  notes  were  respectively  given  for  hona 
fide^  bnt  unmatured  indebtedness  from  Weber  to  the  several 
parties  appellant;  that  the  several  judgments  were  entered 
up  about  live  o'clock  of  the  afternoon  of  that  day  and  the  exe- 
cutions issued  thereon  were  respectively  levied  upon  all  the 
property  of  Weber  about  six  o'clock  the  same  evening;  and 
on  the  morning  of  the  next  day  the  assignment  in  question 
from  Weber  to  Rehm  was  executed  and  recorded. 

Certain  of  the  un preferred  creditors  of  Weber  filed  their 
petition  in  the  County  Court  alleging  that  Weber,  before  and 
at  the  time  of  giving  said  judgment  notes,  had  determined  and 
formed  the  purpose  of  making  a  disposition  of  all  liis  prop- 
erty and  an  assignment,  and  that  he  had  such  assignment 
in  contemplation;  that  he  carried  such  purpose  into  eflFect 
by  making  such  assignment  on  the  day  following  that  of 
giving  said  notes  and  warrants  of  attorney;  wherefore  the 
same  constituted  a  part  of  said  assignment  and  unlawful  pref- 
erences in  favor  of  appellants.  That  presented  the  principal 
issue;  bnt,  as  incident  thereto,  it  was  also  an  issue  whether 
Weber  was,  at  the  time  in  question,  insolvent  and  knew  it. 
Upon  the  hearing  on  pleadings  and  proofs  much  evidence  was 
introduced,  the  witnesses,  including  Weber,  being  examined 
as  such  in  the  presence  of  the  court  The  court  found  for 
the  petitioners  upon  all  the  issues  involved  and  made  the 
order  appealed  from. 

Upon  this  appeal,  aside  from  an  objection  that  the  court 
erred  in  admitting  testimony  against  appellants'  objection 
tending  to  prove  such  insolvency  and  knowledge  on  the  ])ai't 
of  Weber,  the  only  contention  on  behalf  of  appellants  is,  that 
the  finding  of  the  court  that  Weber  contemplated  making  an 
assignment  before  and  at  the  time  of   making  said  notes  and 
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warrants  of  attorney,  was  against  the  preponderance  of  the 
evidence.  We  have  examined  and  duly  considered  all  the 
evidence  and  are  bron£:ht  to  tlie  conclusion  that  the  finding  of 
the  court  is  supported  by  the  evidence;  that  there  is  such  a 
chain  of  facts  and  circumstances  welded  by  the  evidence  as  to 
leave  no  reasonable  doubt  in  the  mind  of  an  impartial  investi- 
,^ator  that  Weber  liad  formed  the  determination  and  was  pre- 
paring the  way  to  making  such  assignment  before  he  gave 
the  appellants  the  notes  in  question.  The  case  is  entirely  dis- 
tinguishable in  its  facts  from  that  of  Field  v.  Geohegan,  14 
West.  Rep.  3S7. 

It  would  bo  a  task,  as  useless  as  onerous,  to  undertake  to 
state  and  discuss  the  evidence  in  this  voluminous  record.  Wo 
think  the  order  should  be  affirmed. 

A  motion  was  made  to  dismiss  the  appeal  on  the  ground 
that  an  appeal  from  the  County  Court  to  this  court  is  unau- 
thorized by  the  statute.  We  are  of  opinion  that,  under  the 
statutes  as  they  now  are,  such  appeal  is  authorized,  but  sliall 
not  waste  time  by  setting  out  and  analyzing  such  statutes. 

Ord^r  affirmed. 


Charles  F.  Kendall 

V. 

Charles  F.  Young. 

5a les — Invoke— En'dencfi  of  Cost— Rescission — In sf ruction. 

1.  A  contract  for  the  sale  ot  a  stock  of  goods,  *•  to  be  invoiced  at  cost 
and  as  agreed  upon/*  does  not  justify  a  rescission  because  of  the  failure  of 
the  vendor  to  produce  the  original  bills  of  certain  of  the  goods  on  demand. 

2.  In  the  case  presented,  an  instruction  to  the  effect  that  it  was  the  duty 
of  the  vendor  on  the  request  of  the  vendee  to  furnish  such  evidence  of  cost 
as  merchants  in  the  same  line  of  bu'jiuess  usually  have,  was  erroneous. 

[Opinion  filed  August  8, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
lion.  Joseph  E.  Gary,  Judge,  presiding. 
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This  suit  was  brought  by  Young  against  Kendall  to  recover 
§1,000  paid  the  latter  on  a  contract  in  writing,  dated  Novem- 
ber 15,  1SS5,  by  the  terms  of  which  appellant  was  to  sell  to 
appellee  a  stock  of  goods  and  fixtures  then  in  a  store  atTopeka, 
Kansas,  and  in  the  words  of  the  contract  the  same  ''to  be 
invoiced  at  cost  and  as  agi*eed  upon  (see  estimate  on  show 
cases,  stools,  safe,  stove,  mirrors,  viz.,  $74:7.09),"  for  which 
api^elleo  was  to  pay  partly  in  cash  and  the  balance  in  land.^  in 
Michigan.  The  parties  began  to  invoice  the  stock  shortly  after 
tlie  contract  was  executed.  When  the  invoice  had  been  partly 
made,  based  on  the  marks  on  the  goods,  a  dispute  arose  as  to 
the  cost  price  of  certain  cotton  bats  upon  which  there  were 
no  marks.  Kendall  said  the  cost  price  was  13 J-  cents  per 
pound.  Young  testified  that  he  demanded  the  original  in- 
voices and  Kendall  refused  to  produce  them,  saying  there  would 
be  a  fi:reat  deal  of  trouble  if  he  had  to  hunt  through  a  bushel 
basket  of  papers,  and  that  tliey  might  as  well  make  a  stand 
there;  that  1^  (Young) would  have  to  take  them  at  that;  that 
thereupon  he  (Young)  told  him  that  until  the  bill  was  pre- 
sented to  him,  he  would  not  go  any  further  with  the  invoice, 
and  he  then  quit;  that  lie  told  Kendall  he  would  not  go  on 
until  he  was  satisfied  that  the  bats  cost  13J^  cents. 

Kendall  testified  that  he  told  Young  he  had  destroyed  all 
his  bills;  that  when  lie  came  to  the  bats  he  called  off  a  num- 
ber of  pounds  at  13J^  cents ;  that  Young  said  they  did  not  c<.)st 
13^^  cents,  and  asked  if  he  (Kendall)  had  the  bills;  that  he  told 
him  he  had  his  previous  September  invoice,  and  when  tliat 
was  shown  to  Young  he  said,  "that's  all  right;  I'm  done,"  and 
walked  out  of  the  store. 

The  fourth  instruction  given  by  the  court  on  behalf  of 
plaintiff  was  as  follows: 

'•4.  The  court  further  instructs  the  jury  that  under  the 
written  contract  in  evidence  in  this  cause  the  plaintiff  was  not 
bound  to  accept  as  final  the  statement  of  the  defendant  as  to 
the  cost  of  the  merchandise  mentioned  in  the  contract  in  evi- 
dence, but  it  was  the  duty  of  the  defendant,  on  the  request  of 
the  plaintiflF,  to  furnish  him  with  such  evidence  as  merchants  in 
the  line  of  business  of  the  defendant  usually  have  of  the  cost 
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of  the  merchandise  as  would  be  reasonable  under  the  circum- 
stances, as  shown  by  the  evidence  in  this  case,  unless  you 
believe  from  the  evidence  in  this  case  that  the  plaintiff  and 
defendant  agreed  that  some  method  si^ecified  should  be  pur- 
sued in  ascertaining  the  cost,  and  if  such  a  metliod  was  agreed 
upon,  then  that  method  was  to  be  followed." 

To  which  the  defendant  excepted.  Verdict  for  plaintiff  for 
$1,149.49.  Motion  for  new  trial  by  defendant.  Motion  over- 
ruled and  exception  by  defendant.  Judgment  on  verdict. 
Defendant  appeals,  and  assigns  as  error  the  giving  of  said 
fourth  instruction. 

Mr.  E.  A.  Otis,  for  appellant. 

Messrs.  Abbott  &  Baker,  for  appellee. 

Garnett,  J.  The  contract  between  appellant  and  appellee 
provided  no  method  of  ascertaining  the  cost  of  any  part  of  the 
stock  of  goods.  The  phrase,  '*and  as  agreed  upon,"  clearly 
refers  to  the  estimate  of  $747.09  for  show  cases,  etc.,  and  noth- 
ing else.  The  appellee  denies  that  any  verbal  agreement  was 
made  as  to  the  manner  of  ascertaining  the  cost  Wlien  the 
dispute  arose  between  them  as  to  the  cost  of  the  cotton  bats, 
Young  insisted  that  he  would  go  no  further  unless  the  original 
bills  were  produced,  and  as  they  were  not  produced  he  at  once 
left  the  store,  saying  he  was  done.  He  could  not  arbitrarily 
rescind  the  contract.  The  failure  to  specify  in  the  agreement 
any  particular  mode  of  fixing  upon  the  cost,  did  not  warrant 
liim  in  saying  he  would  have  the  bills  or  abandon  the  trade. 
If  he  was  entitled  to  any  evidence  of  cost,  certainly  he  could 
not  demand  that  which  was  not  in  the  power  of  Kendall  to 
furnish.  There  was  an  implied  undertaking  on  Kendall's  part 
to  produce  such  evidence  in  his  power  as  is  usual  between  mer- 
chants in  ascertaining  the  cost  price  of  a  stock  of  goods,  and 
such  as  he  could  produce  without  unreasonable  labor  or  delay, 
and  his  refusal  to  ])roduce  the  same  as  to  any  substantial  part 
of  the  goods,  on  request  of  Young,  would  have  amounted  to 
a  broach  of  the  contract  on  his  part;  but  Young  had  no  right 
to  elect  the  character  of  evidence  that  would  satisfy  him  und 
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refuse  to  proceed  unless  it  was  presented.  If  he  wanted  the 
benefit  of  a  condition  like  that  he  should  have  had  it  inserted 
in  tlie  contract.  He  was  a  man  of  large  experience  in  handling 
the  goods  he  proposed  to  purchase,  and  may  have  intended  to 
rely  on  his  experience  to  save  him  from  any  overreaching  in 
fixing  the  cost  price.  Whatever  inference  may  be  drawn  from 
■his  failure  to  require  such  a  stipulation,  it  is  plain  that  the 
contract  did  not  save  to  him  the  privilege  of  rescinding  unless 
the  original  bills  were  produced.  That  he  demanded,  and  that 
alone,  he  gave  Kendall  to  understand,  would  satisfy  him.  Hq 
did  not  even  request  the  production  of  any  other  evidence. 
The  fourth  instruction  given  by  the  plaintiff  correctly  told  the 
jury  that  the  plaintiff  was  not  bound  to  accept  as  final  the 
statement  of  the  defendant  as  to  the  cost  of  the  merchandise, 
but  it  erroneously  told  them  that  it  was  the  duty  of  the 
defendant,  on  the  request  of  the  plaintiff,  to  furnish  him  with 
such  evidence  as  merchants  in  the  line  of  business  of  the 
defendant  usually  have  of  the  cost  of  merchandise,  or  to  fur- 
nish such  other  evidence  of  the  cost  as  would  be  reasonable 
under  the  circumstances,  as  sliown  by  the  evidence,  unless  the}' 
believed  that  some  method  specified  had  been  agreed  on. 

There  was  no  proof  to  show  what  evidence  such  merchants 
usually  have  of  cost  prices,  y)r  what  evidence  of  cost  would 
have  been  reasonable  under  the  circumstances. 

The  instruction  was  erronoDus  and  the  judgment  of  the 
court  below  is,  for  that  reason,  reversed  and  I'emanded. 

lievei'aed  and  remanded. 


John  Stelzich 

V. 

Jacob  Weidel  et  al. 

Trutt  Deed — Equitable  Assignment— Foreclosure — Defect  of  Parties — 
Practice —Estoppe  L 

1.     The  delivery,  without  a  written  assiji^nment,  of  an  asrreement  and 
trust  deed  to  a  third  person  who  has  paid  the  sum  secured  thereby,  at  the 
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request  of  the  pjantor  in  the  deed,  cons titu ten  such  third  person  the  equibible 
ussi^rnee  thereof  and  entitles  him  to  maintain  a  bill  for  foreclosure. 

2.  A  bill  should  not  be  dismissed  for  want  of  equity,  where  there  is 
merely  a  defect  of  parties. 

3.  In  the  case  presented,  it  is  held:  That  the  court  below  should  have 
directed  an  amendment  to  the  bill  so  as  to  make  others,  who  made  advances, 
parties  complainant,  and  the  a.«sijrnor  of  the  agreement  and  trust  deed  a  party 
defendant;  that  the  bill  should  have  contained  an  allegration  that  the  com- 
plainant had  elected  to  declare  the  whole  amount  secured  by  the  trust  deed 
due;  and  that  the  court  below  improperly  dismissed  the  bill  for  want  of 
equity. 

[Opinion  filed  August  8,  1SS8.] 

In  error  to  the  Sapcrior  Conrt  of  Cook  Comity;  the  Hon. 
Egbert  Jamikson,  Judge,  presiding. 

Messrs.  Jones  &  Lusk,  for  plaintiff  in  error. 

Messrs.  Willtam  Vocke  and  H.  Storck,  for  Frank  J.  Mil- 
ler, defendant  in  error. 

MoRAN,  P.  J.  On  Sei^tembei'  20,  1880,  Jacob  Weidel  bor- 
rowed from  the  Bohemian  American  Building,  Ix)an  and 
Homestead  Association,  the  sum  of  $2,600,  and  gave  to  said 
association  an  agreement  in  and  by  which  lie  promised  to  pay 
$6.50  every  week,  until  said  principal  sum,  together  with  8  per 
cent,  interest  per  annum  thereon,  should  be  paid. 

As  security  for  the  performance  by  him  of  said  agreement, 
he  executed  a  trust  deed  on  certain  real  estate  situated  in  Cook 
County  to  one  Albert  Silha,  which  trust  deed  was  duly 
recorded  in  the  recorder's  office  in  Chicago.  Weidel  made 
the  weekly  payment  required  by  the  agreement  until  he  had 
reduced  the  amount  owing  to  the  association  to  $1,600,  when, 
in  February,  1884,  he  applied  to  one  Belohradsky,  who  was  at 
the  time  secretary  of  the  said  building  and  loan  association,  for 
a  loan  of  $2,000,  with  part  of  which  he  desired  to  pay  oflf  the 
$1,600  due  to  the  association.  Belohradsky  procured-  said 
Weidel  to  execute  a  judgment  note  for  $2,000,  and  to  secure 
it  by  a  trust  deed  upon  the  same  property  on  which  the  agi'ec- 
ment  to  the  association  was  secured,  and,  after  deducting  certain 
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costs  and  fees,  gave  to  Weidel  about  $154,  and  promised  to 
pay  to  the  association  the  $1,600,  bnt,  instead  of  doing  so,  sold 
the  note  and  tnist  deed  to  one  Wittner  and  let  the  money 
due  the  association  stand.  Afterward  the  amount  so  due 
was  reduced  by  payments  made  by  Weidel  and  Belohradsky 
to  the  sum  of  $805.  Then  Weidel  made  an  agreement  with 
John  Stelzich,  the  appellant,  to  pay  to  the  association '  the 
said  balance  of  $805  due  on  the  agreement,  as  he  could  not 
pay  it  himself  and  the  association  threatened  to  foreclose 
under  the  trust  deed.  Stelzich  and  Weidel  went  to  the 
meeting  of  the  association  and  Stelzich  paid  then  $400,  and 
afterward  the  balance  due,  at  Weidel's  request 

Tliis  agreement  between  Stelzich  and  Weidel  was  submitted 
to  the  society  at  the  meeting,  and  when  the  whole  amount  was 
j)aid  by  Stelzich  the  association  gave  the  mortgage  to  him  at  the 
request  of  Weidel.  Weidel  subsequently  sold  the  real  estate 
described  in  the  trust  deed  to  Frank  J.  Mueller,  one  of  the 
appellees,  subject  to  all  liens,  and  Mueller  refusing  to  pay 
to  Stelzich  the  amount  due  to  him  upon  the  agreement  turned 
over  to  him  by  the  society,  Stelzich  filed  his  bill  in  the  Supe- 
rior Court  to  foreclose  the  trust  deed  given  to  Silha  to  secure 
the  said  agi-eement,  and  made  Weidel  and  his  wife,  and  Witt- 
ner, Mueller  and  one  Podolsky  parties  defendant.  Albert 
Silha  was  made  party  defendant  by  amendment  but  was  not 
served.  On  the  hearing  the  foregoing  facts  being  shown  by 
complainant's  evidence  and  being  wholly  uucontro verted 
appellant's  bill  was  dij^missed  for  want  of  equity. 

To  sustain  the  decree  it  is  urged  on  the  part  of  appellee, 
Mueller,  that  it  is  not  shown  bv  the  evidence  that  the  asrree- 
nient  with  the  association  was  turned  over  to  Stelzich,  and 
ihat  the  deliverv  to  him  of  the  trust  deed  would  not  amount 
to  assignment  of  the  debt.  The  record  shows  that  the  trust 
deed  and  agreement  were  offered  in  evidence  by  the  com- 
plainant, and  in  connection  with  the  introduction  of  them  in 
evidence  Stelzich  testified  that  he  was  the  owner  of  them.  It 
IS  true  that  in  one  part  of  the  evidence  he  states  that  the 
mortgage  was  given  to  him  by  the  association  when  he  had 
paid  the  money  due  on  the  agreement,  but  wo  think  it  clear 
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that  by  the  term  "  mortgage  "  he  intended  to  inchide  both 
the  trust  deed  and  the  agreement,  for  in  the  same  connection 
he  states  WeideFs  request  to  the  association  that  the  papers 
should  be  given  to  him  (Stelzich).  Our  conclusion  on  that 
point  is,  that  the  agreement,  as  well  as  the  trust  deed,  was  de- 
livered to  Stelzich  by  the  association  at  Weidel's  request  when 
the  sum  of  $805  had  been  paid  by  Stelzich,  but  that  there  was 
no  written  assignment  of  the  agreement. 

By  the  transaction  Stelzich  becam9  the  equitable  assignee 
of  the  agreement,  and,  though  it  was  necessary  that  the  build- 
ing and  loan  association  should  be  made  a  party  defendant  to 
the  bill  to  foreclose,  yet  the  fact  that  it  was  not  a  party  would 
not  authorize  the  court  to  dismiss  the  bill  for  want  of  equity. 
The  court  should  have  directed  the  amendment  of  the  bill  in 
that  respect. 

It  is  further  contended,  that  the  evidence  tends  to  show  that 
the  wife  and  son  of  Stelzich  have  an  interest  in  the  subject- 
matter,  as  they  appear  to  have  furnished  some  of  the  money 
paid  by  Stelzich  to  the  association.  We  are  inclined  to  think 
that  the  wife  and  son  of  Stelzich  should  be  joined  with  him 
as  parties  complainant  to  the  bill,  but  the  failure  so  to  join 
them  would  not,  under  the  evidence  in  the  case,  authorize  the 
dismissal  of  the  bill,  for  it  clearly  appears  that  Stelzich  has  an 
interest  to  assert  which  would  authorize  his  filing  the  bill. 
The  court  should  have  directed  the  amendment  of  the  bill  so 
as  to  have  brought  in  the  wife  and  son  of  Stelzich  either  as 
complainants  or  as  defendants,  and  if  the  rule  to  amend  the 
bill  was  not  complied  with,  then  the  court  could  dismiss  the 
bill  for  failure  to  comply  with  the  order  to  amend,  but  not  for 
want  of  equity. 

It  is  also  urged  that  it  is  not  shown  that  the  whole  indebted- 
ness under  the  agreemont  had  become  due,  as  it  is  not  shown 
that  the  building  association  had  exercised  the  option  to  de- 
clare it  due.  The  trust  deed  provides,  "that  if  default  is 
made  in  the  payments  of  said  agreement,  or  any  part  thereof, 
then,  and  in  such  case,  the  whole  of  said  principal  sum  and  in- 
terest secured  by  the  said  agreement  shall  thereupon,  at  the 
option  of  the  legal  holder  or  holders  thereof,  become  im- 
mediately due  and  payable,"  etc     There  is  no  allegation  in 
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the  bill  that  pursuant  to  tho  provisions  of  the  agreement,  coni- 
playiant  had  elected  to  consider  the  whole  amount  due,  and 
while  no  notice  prior  to  the  filing  of  the  bill  is  necessary,  yet 
the  bill  should  contain  such  a  declaration.  Harper  v.  Ely,  56 
m.  179;  Johnson  v.  Van  Velsor,  43  Mich.  208. 

As  Stelzich  is  the  equitable  assignee  of  the  agreement,  he 
may  exercise  the  option  in  the  same  way  as  the  original  holder 
thereof  might  do.     Harper  v.  Ely,  supra. 

But  like  the  other  defects  in  the  bill,  this  one  did  not 
authorize  its  dismissal  for  want  of  equity,  for  tliere  was  clearly 
a  considerable  amount  duo  and  in  arrear  under  the  terms  of 
the  agreement,  and  the  court  could  have  granted  a  foreclosure 
for  such  amount  as  was  due  at  the  time  the  decree  was  en- 
tered.    Johnson  v.  Van  Velsor,  supra. 

It  appears  to  have  been  co'ntended  in  the  court  below  that 
Stelzich  was  estopj^ed  from  proceeding  to  foreclose  this  trust 
deed  against  the  appellee,  Mueller,  on  account  of  a  certain 
statement  made  by  Stelzich  to  Mueller's  attorney  before 
Mueller  purchased  the  property,  and  which  statement  was 
taken  down  in  writing  by  said  attornej'. 

It  is  not  contended  in  this  court  that  any  such  estoppel 
arises,  and  an  inspection  of  the  statement,  as  it  is  set  forth  in  the 
record,  shows  that,  so  far  from  its  estopping  Stelzich  by  any- 
thing contained  in  it  from  setting  up  his  claim  against  the  real 
estate,  the  statement  gave  to  Mueller  and  his  attorney  the 
most  explicit  notice  of  Stelzich's  right  in  the  premises.  This 
statement  alone,  if  taken  as  true  without  further  evidence, 
would  establish  complainant's  right  to  relief  as  against  Mueller. 

On  the  merits  of  the  case  we  think  the  equity  is  plainly 
with  the  appellant,  but  as  the  new  parties  who  must  be 
brought  in  will  have  the  right  to  offer  evidence  as  to  their 
jiarticular  interests,  we  will  not  direct  a  decree. 

The  decree  of  the  Superior  Court  will  be  reversed  and  the 
case  remanded  to  that  court,  with  directions  to  that  court  to 
require  the  bill  to  be  amended  in  the  particulars  specified,  and 
all  the  new  parties  served,  including  Silha,  and  when  the  said 
matter  shall  reach  an  issue,  to  let  the  cause  be  heard  accord- 
ing to  the  practice  of  the  court. 

Reversed  and  rent,anded. 
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The  Hambuhg  American  Packet  Company 

vs. 
Regina  Gattman. 

Cottiers — Failure  to  Deliver  Goods — Action  for  D-^mngfS — LiahtVity — 
Termination  of — Seizure  by  Customs  Officers — Damages — Whether  Ex- 
Ci'Ssive. 

In  an  action  asrainst  a  steamship  company  to  recover  damages  for  the  fail- 
ure of  the  defendant  to  carry  a  certain  box  of  goods  from  Hamburg  to  New 
York  and  deliver  the  same  to  the  phiintiff,  it  is  held:  That  it  was  the  duty 
of  the  defendant  to  deliver  the  goods  at  New  York  to  the  plaintiff;  that  its 
liability  as  a  common  carrier  continued  for  a  reasonable  time  to  enable  the 
plaintiff  to  claim  and  take  i>os8es$ion  of  her  goods;  that  there  was  no  want 
of  diligence  on  her  part;  that  upon  the  defendant's  theory  of  the  facts  the 
seizure  by  the  customs  officers  resulted  from  the  wrongful  act  of  a  mere 
intruder  before  the  termination  of  the  defendant's  liability  as  a  common 
carrier;  that  this  court  can  not  set  aside  the  verdict  as  excessive,  the  evi- 
dence being  conflicting  and  two  juries  having  reached  substantially  the  same 
result. 

[Opinion  filed  December  14, 1887.] 

Appeal  from  the  Circuit  Com't  of  Cook  County;  the  Hon. 
John  G.  Rogkks,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  appellant. 

Messrs.  Byam,  Paekhurst  &  Weinschenk,  for  appellee. 

Bailey,  J.  Tliis  was  an  action  on  the  ease,  brought  by 
Kegina  Gattman  against  the  Hamburg  American  Packet  Com- 
pany, to  recover  damages  for  the  failure  of  said  company  to 
carry  a  certain  box  of  goods  belonging  to  the  plaintiff  frr»m 
Hamburg,  Germany,  to  the  City  of  New  York,  and  deliver 
the  same  to  the  plaintiff  at  New  York,  whereby  said  goods 
became  lost  to  the  plaintiff.  The  declaration  consists  of  four 
counts,  three  of  which  allege  the  delivery  of  said  goods  by 
the  plain tiflE  to  the  defendant  to   be   carried  and  delivered 
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as  aforesaid  for  certain  reward,  the  failure  of  the  defendant 
to  so  carry  and  deliver  the  same,  and  the  consequent  loss  of 
paid  goods,  the  other  count  being  an  ordinary  count  in  trover. 
The  trial  before  the  court  and  a  jury  resulted  in  a  verdict  in 
favor  of  the  plaintiff  for  $1,60-I:.3U,  and  for  that  sum  and  costs 
the  plaintiff  had  judgment. 

In  the  early  part  of  February,  1S83,  the  plaintiff,  being 
about  to  emigrate  from  Buda  Pesth,  Hungary,  her  former 
|»lace  of  residence,  to  the  United  States,  packed  such  goods  as 
^ho  desired  to  take  with  her  in  nine  boxes,  numbering  them 
consecutively  from  1  to  9,  and  forwarded  to  the  defendant  at 
Hamburg  to  be  shipj^ed  to  New  York.  The  plaintiff  arrived 
at  Hamburg  and  sailed  February  14,  1SS3,  as  a  steerage  pas- 
senger on  the  defendant's  steamship  Wie-and,  bound  for  New 
York.  But  four  of  her  boxes,  viz.,  those  numbered  from  1 
to  4,  arrived  at  Hamburg  in  time  to  be  shipped  by  the  Wic- 
laud,  the  other  five  being  shipped  a  few  days  later  by  the  de- 
fendant's steamship  Hammouia.  All  of  said  boxes  arrived  in 
New  York  and  were  there  ultimately  delivered  to  the  plaint- 
iff except  box  number  1. 

The  plaintiff  was  accompanied  by  her  daughter  Clara  Phil- 
lipsborn  and  two  children,  her  son  Henry  and  two  other  young 
women,  all  of  whom  came  with  her  from  Buda  Pesth.  It 
appears  tliat  the  Wieland  landed  at  Hoboken,  and  that  the 
steerage  passengers,  including  the  plaintiff  and  lier  party,  to- 
gether with  their  baggage  and  effects,  were  there  placed  on 
a  steam  barge  and  taken  over  to  Ca&tle  Garden,  New  York» 
The  plaintiff  was  met  at  Hoboken  by  Maxiniillian  PhillipF- 
born,  her  son-in>law,  who,  as  it  seems,  liad  immigrated  to  the 
United  States  two  or  three  years  pi-cviously.  Phillipsborn  went 
on  board  the  steamshi))  as  it  reached  the  wharf,and  after  assisting 
the  plaintiff  in  getting  together  lier  hand-baggage,  underto(»k 
to  search  for  her  boxes.  Tlie  evidence  shows  that  he  searched 
both  on  shipboard  and  among  the  baggage  landed  at  Hoboken 
but  failed  to  find  them.  He  then  inquired  of  one  of  the  de- 
fendant's employes  in  attendance,  who  suggested  that  possibly 
the  boxes  would  come  by  another  ship,  but  assured  him  that 
they  would  be  all  right  and  would  soon  be  along,  and  that  the 
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plaintiff  would  get  them.  Oa  reaching  Castle  Garden  he  again 
inquired  of  \he  defendant's  agent  and  received  substantially 
the  same  response.  The  next  day  he  went  to  the  defendant's 
freight  office  in  New  York  and  inquired  for  and  descrilxed  the 
boxes  and  was  again  mot, by  the  same  assurance  that  they 
would  come  all  right.  Upon  his  insisting  that  he  could  not 
afford  tlie  expense  of  remaining  in  New  York  to  await  their 
arrival  and  that  he  must  have  them  at  once,  he  was  referred 
to  another  pai*ty  to  whom  he  again  gave  an  explanation  of  the 
matter  and  who  told  liim  to  go  back  to  Doboken,  assuring  him 
that  he  would  find  the  boxes  there.  He  accordingly  returned 
to  Ilobokcn  and  applied  to  the  defendant's  freight  agent  and 
was  directed  by  him  to  look  all  around  and  see  whether  he 
could  find  them.  He  thereupon  made  thorough  search^  but 
the  search  proving  fruitless,  lie  was  to'd  to  go  again  to  Castle 
Garden  as  his  boxes  might  be  there.  He  then  returned  to 
Castle  (rarden  and  made  a  thorough  search  there  but  with  like 
result.  He  tlien  went  to  the  defendant's  office  and  demanded 
the  boxes  of  the  defendant's  manager,  telling  him  that  he  could 
not  remain  longer  in  New  York,  and  that  he  wished  to  take 
the  boxes  with  him  on  his  journey  to  Chicago;  that  he  had  a 
given  number  of  railroad  tickets  for  the  party,  upon  each  of 
which  he  was  entitled  to  free  transportation  of  150  pounds  of 
baggage.  The  manager  then  told  him  that  if  they  would  go 
west  by  the  Erie  railroad^  he  would  ship  the  boxes  later  by 
that  road,  and  arrange  for  their  transportation  the  same  as 
though  taken  along  with  the  |>arty,  but  as  Phillipsborn  had 
already  procured  tickets  by  the  Pennsylvania  railroad,  this 
arrangement  could  n^t  be  made.  The  pai*ty,  however,  re- 
mained in  New  York  another  day,  and  on  that  day  Phillips- 
born again  made  search  and  inquiry  for  the  boxes  both  at 
Hoboken  and  at  Castle  Garden,  but  entirely  failed  to  get  any 
trace  of  them.  The  plaintiff  thereupon  left  an  order  for  their 
delivery,  when  found,  to  Rothtield,  Stern  &  Company  of  New 
York,  and  came  on  with  her  party  to  Chicago.  Subsequently 
three  of  the  four  boxe^  shipped  by  the  Wieland  and  the  five 
boxes  shipped  by  the  Hammonia  were  delivered  by  the  defend- 
ant to  Rothfield,  Stern  &  Co.  and  were  forwarded  by  them  to 
her.     Box  number  1  was  never  delivered. 
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There  is  considerable  conflict  in  the  evidence  in  relation  to 
the  marks  or  directions  placed  by  the  plaintiff  on  the  missing 
box  before  it  was  shipped,  the  defendant's  evidence  tending  to 
show  that  it  was  marked  and  directed  to  a  Mr.  EotJigerber  of 
Cliicago,  and  that  the  plaintiff's  name  was  not  on  it,  while  the 
plaintiff  and  several  of  her  witnesses  testified  that  all  her  boxes 
were  marked  with  the  name  of  Regina  Gattman,  in  care  of 
liothgerber,  Chicago,  before  they  were  shipped  from  Ham- 
burg. 

The  defendant  gave  evidence  showing  that,  by  the  rules  and 
usages  of  the  custom-house,  the  baggage  of  the  steerage  pas- 
sengers arriving  at  New  York  was  examined  by  the  custom- 
house officore  on  the  deck  of  the  ship  or  at  the  wharf;  that  it 
was  the  duty  of  the  passengers  claiming  the  baggage  to  open 
it  and  allow  an  officer  to  examine  it,  and  if  nothing  dutiable 
was  found  in  it,  it  was  taken  to  tlie  general  baggage  room  of 
the  com  miss  ionera  of  emigration  at  Castle  Garden  for  regis- 
tration, and  then  delivered  to  the  owner;  that  whenever  duti- 
able articles  were  found,  the  inspector  making  the  examina- 
tion marked  the  packages  containing  such  articles  and  attached 
thereto  checks  labeled  "U.  S.  Customs, "  and  bearing  numbers, 
at  the  same  time  giving  duplicate  checks  to  the  owner,  and 
sent  the  packages  to  the  bureau  of  customs  at  Castle  Garden 
for  the  detormination  and  collection  of  the  duties;  that  if  the 
owner,  for  any  reason,  declined  or  neglected  to  open  the  bag- 
gage, or  if  no  owner  appeared,  the  baggage  was  seized  and 
sent  to  the  bureau  of  customs,  and  when  no  owner  presented 
himself  to  receive  the  duplicate  check,  both  the  check  and 
duplicate  were  attached  to  the  baggage;  that  such  baggage 
was  under  the  control  of  the  surveyor  of  the  port  from  the 
time  of  its  examination  on  deck  or  at  the  wharf  to  the  time  of 
its  delivery  at  said  bureau,  and  that  it  there  passed  into  the 
charge  and  under  the  control  of  the  officers  of  the  custom- 
house, and  so  remained  until  it  was  determined  who  was  enti- 
tled to  it  and  the  duty  was  paid  or  it  was  released  from  duty 
and  that  the  steamship  company  had  no  furtlier  control  over 
it,  and  had  no  rig^tto  interfere,  unless  acting  as  the  represent- 
ative of  the  owner  and  by  his  authority.  Unclaimed  immi- 
grants' baggage  was  placed  in  a  public  store-room  connected 
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with  said  bureau,  and  was  tlicre  kept  in  charge  of  the  custom- 
house officers  for  at  least  one  year,  and  the  packa^^es  were  then 
opened  and  the  contents  ap])raised  by  said  officers,  wlio  after- 
ward disposed  of  them  by  sale  at  public  auction. 

The  defendant  gave  evidence  tending  to  show  that  all  tl»e 
baggage  on  board  the  Wieland  was  discharged  on  the  day  of 
her  arrival;  that  after  the  passengers  had  left,  one  of  the 
defendant's  agents,  whose  duty  it  was  to  look  after  "  left  bag- 
gage," found  three  boxes  on  the  dock  marked  Rothgerber, 
but  having  no  mark  or  number  indicating  that  they  belonged 
to  the  plain tiJBF,  and  ])ut  them  into  the  baggage  room  and  locked 
them  up,  and  tliat  said  boxes  appeared  at  the  time  to  have  been 
opened.  The  defendant  also  gave  evidence  tending  to  show 
that,  while  the  baggagci  discharged  from  the  Wieland  was 
being  examined,  an  emigrant  runner  named  Baschkopf  called 
the  attention  of  one  of  the  insjiectors  making  the  examination 
to  two  boxes  lying  on  the  wharf,  and  endeavored  to  bribe  him 
to  pass  tlicm  without  examination,  and  on  being  asked  who 
cnvned  them,  said  that  they  belonged  **to  a  girl  over  there; " 
that  the  inspector  declined  the  proffered  bribe  and  told  Basch- 
kopf to  open  the  boxes,  and  upon  his  neglecting  to  do  so,  the 
inspector  marked  them  '*  P.  S."  (meaning  public  stores),  with 
the  number  of  his  badge,  and,  after  attaching  a  brass  check  to 
clich,  put  them  on  the  barge  and  conveyed  them  to  Castle  Gar- 
den and  delivered  thetn  to  the  superintendent  of  the  bureau 
of  customs.  Whether  the  duplicate  checks  were  also  attached 
to  said  boxes  does  not  clearly  appear.  The  number  on  the 
check  attached  to  one  of  said  boxes  was  23,  and  it  appears  by 
the  entries  made  at  the  time  in  a  book  kept  by  said  bureau,  that 
the  box  bearing  that  check  was  marked  Rothgerber,  and  that 
the  number  287  was  placed  on  it  by  the  revenue  officers  on  its 
arrival  at  said  bureau,  that  being  its  serial  number  in  the  order 
of  it's  arrival.  The  evidence  tends  to  show  that  said  box  was 
then  placed  in  a  store-room  or  ware-house  connected  with  said 
bureau,  to  which  no  person  had  access  except  the  revenue 
officers,  and  that  it  was  kept  there  for  over  a  year;  that  the 
various  packages  of  unclaimed  goods  which  had  remained  in 
said  warehouse  for  that  length  of  time  were  then  opened,  cat- 
alogued and  ap])raised  by  said  officers,  and  that  one  of  the 
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packages  appearing  on  said  catalogue  was  described  as  being 
marked  with  tlie  name  of  Rotligerber;  that  two  days  prior  to 
the  day  fixed  for  the  sale  of  the  unclaimed  goods,  said  boxes 
and  contents  were  placed  on  exhibition  nnder  the  custody  and 
gnard  of  said  officers,  and  that  on  the  day  appointed  said  boxes 
were  sold,  one  Lee  becoming  the  purchaser  of  the  box  marked 
Eothgerber.  During  the  pendency  of  this  suit  the  defendant 
traced  said  box  into  the  hands  of  said  Lee,  and  thereupon 
obtained  from  liim  a  box,  in  a  mutilated  condition,  which,  as 
he  claimed,  is  the  box  in  question,  and  also  the  contents  or  a 
portion  of  the  contents  of  said  box.  The  box  and  contents 
were  produced  at  the  trial,  and  while  a  portion  of  the  contents 
were  admitted  by  the  plaintiff  to  be  her  goods,  she  denied 
that  the  residue  belonged  to  her,  and  her  evidence  tended  to 
sliow  that  the  box  produced  was  not  the  box  number  1,  in 
which  she  shipped  her  goods  from  Hamburg. 

The  legal  duty  of  the  defendant  as  a  common  carrier  of 
goods  was  to  carry  the  goods  in  question  from  Hamburg  to 
New  York  and  there  deliver  them  to  the  plaintiff.  It  seems 
to  be  the  general  rule  that  common  carriers  are  under  obliga- 
tion t(»  make  personal  delivery  to  the  consignee.  Schouler  on 
Bailments  and  Gamers,  604.  Tliis  rule  is  relaxed  in  case  of 
carriers  by  water,  since  it  is  customary  for  them  to  carry 
merely  from  port  to  port  or  from  wharf  to  wharf  and  for  the 
owner  or  consignee  to  receive  the  goods  at  the  wharf  upon 
the  arrival  of  the  vessel,  and  it  is  accordingly  held  that  a 
delivery  upon  tlie  wharf  is  sufficient.  But  it  is  of  the  essence 
of  the  rule  that  due  and  reasonable  notice  should  be  given  to 
the  owner  or  consignee,  so  as  to  afford  him  a  fair  opportunity 
for  providing  suitable  means  to  take  care  of  and  carry  away 
tlie  goods.  Angell  on  Carriers,  Sec.  313,  and  authorities  cited. 
See  also  Crawford  v.  Clark,  15  111.  561;  Union  S.  S.  Co.  v. 
Knapp,  73  III.  506.  It  clearly  follows  from  this  rule  tint  the 
liability  of  the  carrier  continues  until  a  reasonable  opportunity 
is  given  the  owner  or  consignee  to  receive  and  take  possession 
of  the  goods. 

We  are  of  the  opinion  that  the  circumstances  of  the  present 
case  relieved  the  defendant  from  the  duty  of  notifying  the 
plaintiff  of  the  arrival  of  her  goods.     She  was  a  passenger  by 
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the  same  steamship  by  which  she  had  shipped  the  goods,  and 
she  must  of  course  be  charged  with  notice  of  the  arrival  of 
botli  the  vessel  and  cargo.  But  although  the  plaintiff  knew 
that  her  goods  had  arrived,  she  was  entitled  to  a  reasonable 
time  to  claim  and  take  possession  of  them,  and,  until  that  time 
had  elapsed,  the  defendant's  liability  as  common  carrier  con- 
tinned,  and  such  liability  imposed  upon  the  defendant  the  duty 
of  protecting  the  goods  from  the  interference  of  intruders  or 
persons  not  entitled  to  their  possession. 

There  seems  to  have  been  no  want  of  diligence  on  the 
plaintiff's  part  in  endeavoring  to  find  and  take  possession  of 
her  goods.  Phillipsborn  testifies,  and  in  this  respect  his  evi- 
dence is  uncontradicted,  that  very  soon  after  the  arrival  of  the 
vessel  at  Hoboken,  he,  as  the  plaintiff's  agent,  made  search  for 
her  goods  both  on  shipboard  and  among  all  the  goods  on  the 
wharf.  He  also  inquired  for  them  of  one  of  the  defendant's 
employes  there  ])resent,  but  failed  to  find  them.  Where  they 
were  at  the  time  this  search  was  made  does  not  clearly  appear. 
That  they  were  not  then  in  such  place  on  the  wharf  that  the 
plaintiff  or  her  agent  could  find  them  by  the  use  of  reasonable 
diligence  may  be  fairly  inferred. 

If  we  should  assume  the  truthfulness  and  accuracy  of  the 
evidence  by  which  the  defendant  attempts  to  acxiount  for  tlie 
missing  box,  it  would  appear  that  Baschkopf,  a  person  with 
whom  the  plaintiff  is  not  shown  to  have  been  in  any  way  con- 
nected, and  who  must,  therefore,  be  deemed  to  have  been  a 
mere  intruder,  took  possession  of  said  box  and  another  box 
with  which  the  plaintiff  had  no  concern,  claiming  to  be  acting 
on  behalf  of  some  person  whose  identity  is  not  proved,  and 
attempted  to  bribe  the  revenue  oflScer  to  pass  said  boxes — that 
is,  to  mark  them  as  having  been  found  on  examination  to  con- 
tain no  articles  subject  to  duty,  and  that  said  officer,  assuming 
that  he  was  the  proper  representative  of  the  owner,  asked  him 
to  open  the  boxes,  and  upon  his  refusal  seized  them  and  deliv- 
ered them  to  the  officers  of  the  custom  house.  From  the 
time  of  the  seizure,  as  must  be  admitted,  the  box  was  in  the 
])ossession  of  the  revenue  officers  of  the  government  and  the 
defendant  had  no  further  control  over  it. 
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The  jury  may  -very  probably  have  inferred  that  the  seizure 
took  place  before  Phillipsborn,  in  his  search,  reached  the  place 
where  the  defendant  had  deposited  the  box  on  discharging  it 
from  the  vessel,  for  otherwise  he  most  likely  would  have 
found  it.  But,  however  this  may  be,  it  is  clear  that  the  seizure 
resulted  from  the  wrongful  act  of  a  mere  intruder,  and  the 
evidence  warrants  the  conclusion  that  it  took  ])lace  before  the 
plaintiff  had  a  reasonable  opportunity  to  find  and  take  posses- 
sion of  the  box,  and,  therefore,  before  the  defendant's  liability 
as  a  common  carrier  terminated.  The  fact  that  the  power  of 
the  government  officers  to  make  the  seizure  was  plenary,  and 
was  a  power  which  the  defendant  could  neither  question  nor 
resist,  is  not  material  so  long  as  the  exercise  of  that  power  was 
evoked  by  the  wrongful  act  of  an  intruder  against  whom  the 
defendant  was  bound  by  its  duty  ^s  a  common  carrier  to  pro- 
tect the  property.  It  is  not  claimed  that  the  box  contained 
any  articles  subject  to  duty,  nor  does  it  appear  that  any  duties 
were  ever  imposed  upon  them  by  the  custom  house  oflficers. 
It  may  therefore  be  presumed  that  if  the  box  had  come  into 
the  possession  of  the  plaintiff  or  her  agent,  it  would  have  been 
properly  submitted  to  the  inspection  of  the  revenue  ofticcr.s, 
and  that  it  would  have  been  by  them  discharged  from  the 
payment  of  duties  and  returned  to  the  possession  of  the  plaintiff. 
We  are  of  the  opinion  then,  that,  even  upon  the  defendant's 
theory  of  the  facts,  there  was  never  a  legal  delivery  of  the 
box  by  the  defendant  to  the  plaintiff,  and  accordingly  that  the 
defendant  is  liable  to  the  plaintiff  for  its  value. 

But  it  is  by  no  means  established  that  the  account  given  by 
the  defendant's  witnesses  of  the  seizure  and  subsequent  history 
of  the  box  is  a  true  one.  Their  evidence  traces  the  box  which 
was  seized  into  the  hands  of  Lee,  a  purchaser  at  a  sale  by  the 
revenue  oflicers  of  unclaimed  baggage,  and  the  box  thus  pur- 
chased, or  so  much  of  it  as  had  not  been  destroyed,  was  produced 
at  the  trial.  The  evidence  offered  by  the  defendant  as  to  the 
identity  of  the  box  produced  with  the  one  lost  by  the  plaintiff" 
is  far  from  being  conclusive,  while  the  testimony  of  the  plaintiff 
and  her  witnesses  tends  to  show  that  it  was  not  the  plaintiff's 
box.     If  the  box  pm'chased  by  Lee  was  not  the  one  lost  by  the 
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]jlaintiff,  very  grave  doubt  is  thrown  upon  the  entire  chain  of 
evidence  by  which  the  defendant  attempts  to  trace  the  history 
of  the  box  from  the  time  of  its  disappearance  to  the  time  of 
the  sale  of  unclaimed  baggacro. 

The  point  is  made  and  very  strenuously  urged  that  tlie  dam- 
ages awarded  by  the  jury  are  excessive.  The  evidence  as  to 
the  amount  and  value  of  the  goods  contained  in  tlie  missing 
box  is  conflicting.  The  plaintiff  testified  as  to  their  amount, 
description  and  value,  and  her  testimony,  if  believed,  is  suffi- 
cient to  warrant  the  damages  recovered.  Her  evidence  is 
corroborated  by  that  of  her  son  and  one  of  the  young  women 
w^ho  came  to  this  country  with  her,  who  testified  that  they 
saw  her  pack  the  box,  and  that  the  articles  to  whicli  she  testi- 
fied were  put  in  it.  She  is  also  corroborated  in  some  measure 
by  her  son-in-law,  Pliillipsborn,  who  testified  that  he  knew  of 
her  being  the  owner  of  most  of  the  goods  which  she  claims 
•to  have  put  into  the  box.  On  the  other  hand,  but  a  small  por- 
tion of  said  goods,  and  those  the  least  Vtaluable,  were  found 
among  the  goods  which,  according  to  Lee's  testimony,  were  in 
the  box  bought  by  him  at  the  sale  of  unclaimed  baggage. 
Various  other  circumstances  appear  in  evidence,  but  which  it 
would  serve^no  useful  purpose  for  us  to  specify  in  detail,  which 
tend  to  throw  discredit  upon  the  plaintiff's  evidence  as  to  the 
damages.  After  Qarefully  considering  all  the  evidence,  how- 
ever, and  after  taking  into  account  the  ordinary  disposition  of 
])laintiffs  in  cases  of  this  character  to  magnify  the  amount  of 
their  loss,  we  are  unable  to  say  that  the  jury  haVe  misconstrued 
the  evidence,  or  that  they  have  given  undue  weight  to  the 
evidence  introduced  by  the  plaintiff.  The  case  has  been  tried 
once  before  with  substantially  the  same  result  as  to  damages, 
and  after  the  concurring  verdict  of  two  juries  upon  evidence 
thus  conflicting,  this  court  should  be  very  reluctant  to  set  aside 
the  verdict  as  being  against  the  preponderance  of  the  evidence. 

Various  exceptions  were  taken  by  the  defendant  to  the  rul- 
ing of  the  court  in  the  instructions  to  the  jury.  We  have 
examined  the  instructions  and  are  of  the  opinion  that  the}' 
stated  the  law  with  substantial  accuracv,  and  that  there  was 
no  material  error  in  that  respect. 
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We  find  none  of  the  assignments  of  error  sustained,  and  the 
judgment  will,  tliereforo,  be  affirmed. 

Judgment  affirmed. 


UPON    REHKAKING. 

[Opinion  filed  August  1,  18S8.] 

Per  Owriam,  A  rehearing  having  been  granted  in  this 
Ciise,  we  have  carefully  reviewed  the  evidence  and  the  instruc- 
tions of  the  court  to  the  jury  in  all  the  light  shed  upon  both 
by  the  very  earnest  and  able  oral  and  printed  arguments  de- 
livered and  ])reseuted  by  the  appellant's  counsel. 

The  instructions,  it  scorns  to  us,  directed  the  jury  with  all 
reasonable  accuracy  and  precision  as  to  every  point  in  issue 
upon  the  trial.     Those  refused  were  erroneous. 

The  evidence  on  behalf  of  the  plaintiff  below  tended  to 
prove  every  necessary  element  of  a  cause  of  action,  and  to 
support  the  verdict  even  as  to  the  amount  of  damages. 

Tliere  was,  it  is  true,  a  conflict  of  evidence  as  to  some  of 
the  facts  essential  to  a  recovery,  and  as  to  the  question  of  dam- 
ai^es.  But  the  record  fails  to  show  a  case  where  the  verdict 
is  wholly  unsupported  by  evidence  as  to  any  one  essential  fact, 
or  where  it  is  manifestly  against  the  weight  and  preponder- 
ance of  the  evidence,  or  where  the  verdict  is  apparently  the 
result  of  passion  or  prejudice  upon  the  part  of  the  jury,  som^ 
one  of  which  is  necessary  in  order  to  justify  this  court  in  grant- 
ing a  new  trial  within  the  established  rules  governing  in  such 
cases. 

After  two  examinations  of  the  evidence  in  this  case,  we  are 
satisfied  it  shows  a  cause  of  action  against  the  defendant  below 
as  a  common  carrier.  The  defendant  received  a  case  of  plaint- 
iff's goods  at  Hamburg  to  be  carried  to  the  port  of  New  York, 
and  there  safely  delivered  to  the  defendant;  at  that  port  upon^ 
the  arrival  of  the  ship  carrying  the  goods,  the  plaintiff  cau.sed 
a  seasonable  and  proper  demand  to  be  made  upon  the  defend- 
ant for  the  goods,  and  the  defendant  failed  to  deliver  them  or 
inform  plaintiff  where  they  were.  They  were  lost.  That 
made  out  a  cause  of  action  and  the  defendant  failed  to  show 
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any  leg^l  justification  in  tho  premises.  We  may  suspect  that 
the  evidence  was  strained  so  as  to  enlarge  quantity  and  magnify 
as  to  quality  and  value  of  the  goods,  but  we  can  not,  under  tho 
evidence,  demonstrate  that  what  we  suspect  is  fact.  Upon  the 
opinion  heretofore  delivered  by  Mr.  Justice  Bailey,  it  is  the 
judgment  of  a  majority  of  the  court,  that  the  judgment  below 
should  be  affirmed.  JudUjincnt  affirmed. 


Joseph  J.  Hunter 

V. 

James  Mathewson  et  al. 

Factor'* s  Lien — Advances — Waiver — Notice — Sales — Question  for  Jury — 
Evidence — Symbolical  Delivery — Instructions. 

1.  A  factor  who  has  made  advances  in  the  same  line  of  bufiiness  to  the 
consignor,  i»  entitled  to  a  lien  on  stock  consigned  to  him,  unless  a  sufficient 
reason  to  the  contrary  is  shown. 

2.  In  the  case  presented  it  is  held:  That  the  question  whether  a  certain 
transaction  between  the  consignor  and  the  plaintiffs  who  were  third  par- 
ties, amounted  to  a  sale,  was  for  tbe  jury;  that  the  question  whether  the 
consignee,  the  defendant  herein,  was  a  bona  fide  purchaser,  was  not 
involved;  that  evidence  tending  to  show  an  agreement  between  the  con- 
signor and  consignee,  prior  to  the  shipment,  for  the  payment  of  said 
advances  out  of  the  proceeds,  is  comp?t?nt;  that,  in  order  to  lay  the  proper 
foundation  for  an  implied  waiver  by  the  defendant,  it  was  necessary  that 
the  evidence  should  tend  to  show  that  be  had  notice  of  the  plaintiffs*  inter- 
est in  the  cattle,  or  proceeds;  and  that  certain  of  the  instructions  were 
erroneous. 

3.  Where  a  sale  is  actually  intended,  and  is  made  in  the  usual  course  of 
business,  an  invoice,  or  other  instrument,  which  specifies  and  enumerates 
the  property  sold,  may  be  substituted  for  a  bill  of  lading  in  constituting  a 
symbolical  delivery. 

4.  A  factor,  in  enforcing  his  lien,  occupies  in  no  sense  the  position  of  a 
purchaser. 

5.  It  is  improper  for  the  court,  in  giving  instructions,  to  pass  upon  the 
facts  of  the  case. 

[Opinion  filed  August  8,  18S8.] 

Appeal  from  the  Superior  Court  of  Cook   County;    the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 
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This  was  an  action  upon  the  common  counts  for  money  had 
and  received,  brought  by  appellees,  Mathewson  and  Haidle, 
who  were  engaged  in  farming  and  stock  business  at  Stanton, 
Nebraska,  against  appellant  Hunter,  who  was  engaged  as  a 
live  stock  commission  merchant  at  the  Union  Stock  Yards, 
Chicago,  to  recover  the  sum  of  $1,311.69,  as  part  of  tlie  pro- 
ceeds of  certain  live  stock  shipped  May  2,  1885,  by  one  C. 
Abrams,  by  rail,  from  Stanton  aforesaid,  to.  said  Hunter,  as 
such  commission  merchant,  to  be  sold  by  him. 

This  case  was  tried  by  jury,  under  the  plea  of  general 
issue,  and  evidence  was  given  on  behalf  of  the  plaintiffs  tend- 
ing to  show  that  May  1,  1885,  at  Stanton  aforesaid,  they  sold 
the  cattle  in  question  to  said  Abrams,  he  paying  therefor  $300 
in  cash,  and  at  the  same  time  giving  to  them  for  the  balance 
of  the  price  a  draft  ,on  defendant  Hunter,  payable  to  the 
order  of  plaintiffs,  for  $5,166,  which  they  indorsed  to  the 
Citizens  Bank  at  Stanton  for  collection.  The  evidence  tended 
to  show  that  the  cattle  were  delivered  by  plaintiffs  to  Abrams, 
and  that  the  latter  delivered  them  at  Stanton  aforesaid  to  tho 
railroad  company  for  shipment  to  said  Union  Stock  Tards^ 
said  railroad  company  giving  him  a  receipt  and  contract 
therefor,  made  in  duplicates,  a  copy  of  one  of  which,  indorsed 
by  Abrams,  was  delivered  to  plaintiffs,  to  which  said'  draft  was 
attached.     It  was  as  follows : 

"  LivB  Stock  Contract. 
"Copy   of    duplicates   issued   at  request  of 
shipper. 

"  Fkeioht  Office  Tkemont,  Elkhorn  &  Mis- 
souri Valley  R.  R.  Co. 

"  Stanton,  Neb.,  May  2,  '85. 
"  Received  of  C.  Abrams  5  cars  cattle,  to  be 
delivered  at  17.  S.  Yards,  Chicago,  111.,  at  spe- 
cial rates,  being  tariff  rates  for  cattle  or  hogs. 
In  consideration  of  which,  and  for  other  valu- 
able considerations,  it  is  hereby  mutually  agreed 
that  said  company  shall  not  be  liable  for  loss 
by  jumping  from  the  cars,  delay  of  trains  not 
caused  by  negligence,  or  any  damage  said  prop- 
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erty  may  sustain  except  such  as  may  result  from  a  col 
lision  of  the  train  with  other  trairis,  or  when  the  cars  are 
tlirown  from  the  track  in  course  of  transportation,  and  in  this 
case  the  company,  npon  whose  road  tlie  accident,  loss  or  dam- 
age shall  occur,  shall  be  liable  therefor,  and  no  suit  shall  be 
brought  or  claim  made  against  any  other  company  forming  a 
part  of  the  route,  for  such  loss  or  damage  (it  being  expressly 
understood  and  agreed  that  the  responsibility  of  this  railway 
company  shall  cease  upon  delivery  of  said  property  to  its  con- 
necting line,  unless  otherwise  agreed  to  in  writing,  and  signed 
by  the  respective  parties  hereto),  and  that  the  rules  and  regu- 
lations printed  above  are  an  essential  part  of  this  contract. 

''C.  E.  Wilbur,  Agent. 

"C.  Alrams,  Oioner.^^ 

On  the  back  of  the  above  paper  is  the  following: 
"Parties  actually  in   charge  of  and  accompanying  within 
named  stock  are  required  to  write  their  own  name  in  ink  here. 

"C.  Al3RJUd8. 

"Parties  in  charge  have  written  their  own  names  above. 

"C.  E.  Wilbur,  Agents 

"Stanton,  Neb." 

"Note:  Agents  will  permit  only  the  signature  of  owners 
or  l}ona  fide  employes,  who  accompany  the  stock,  to  be  entered 
on  back  of  contract,  without  regard  to  passes  allowed  by  num- 
ber of  cars,  and  run  a  pen  through  remaining  lines. 

"Note:  Agents  will  in  all  cases  send  to  the  general  freight 
agent,  Missouri  Valley,  a  duplicate  of  all  live  stock  contracts 
made  by  them.  The  duplicate  must  be  signed  by  the  owner 
in  the  same  way  as  the  original." 

The  plaintiffs  delivered  this  copy  with  said  draft  attaclicd 
to  said  bank  for  collection. 

The  evidence  tended  to  show  that  the  railroad  company 
made  out  a  way  bill  of  the  cattle,  showing  said  Abrams  to  be 
the  consignor  and  the  said  defendant  the  consignee  thereof,  in 
which  the  name  of  plaintiflFs  did  not  appear;  that  said  Abrams 
came  with  the  cattle  in  his  charge  to  the  Union  Stock  Yards, 
where  he  assisted  in  putting  them  into  defendant's  possession 
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to  be  sold  bj  him  ;  and  the  evidence  tended  to  show  that  the 
defendant  liad  no  notice  of  said  draft,  of  plaintiff's  claim,  or  of 
any  of  the  transactions  between  the  latter  and  Abrams  until 
he  had  sold  the  cattle  and  received  the  proceeds  of  them. 

The  defendant  having  shown  that  Abrams  was  indebted  to 
Jiim  in  the  spm  of  $1,311.69,  for  advances  by  the  former  as 
such  commission  merchant,  made  in  former  transactions,  to 
said  Abrams  as  shipper  of  stoclc,  offered  to  show  that  a  little 
prior  to  the  sliipment  of  the  stock  in  question  it  was  agreed 
between  them  that  defendant  should  have  his  pay  out  of  the 
proceeds  of  the  next  shipment  made.  But  the  court,  on  ob- 
jection of  plaintiff's  counsel,  decided  that  such  evidence  was 
immaterial  and  incompetent  and  excluded  the  same ;  to  which 
defendant  duly  excepted. 

There  was  evidence  on  belialf  of  plaintiffs  tending  to  show 
that  the  transactions  between  the  plaintiffs  and  Abrams  at 
Stanton  respecting  the  live  stock  contract  and  draft,  were  in 
accordance  with  the  usual  course  and  forms  of  the  business ; 
but  as  to  that  the  evidence  was  conflicting. 

The  evidence  tended  to  show  that  the  cattle  arrived  at  the 
Stock  Yards  in  the  morning  of  May  6, 1885,  were  immediately 
delivered  to  defendant  and  sold  by  him,  as  commission  mer- 
chant, before  noon  of  that  day ;  that  defendant  appropriated 
sufficient  of  the  proceeds  to  pay  Abrams'  indebtedness  to  him, 
and,  although  notified  of  said  draft  after  the  sale,  he  refused 
to  pay  anything  upon  it,  but  paid  the  balance  over  to  Abrams, 
who  paid  it  to  the  plaintiffs.  The  controversy  was,  therefore, 
confined  to  the  amount  so  retained  by  defendant.  The  court 
gave,  on  behalf  of  plaintiffs,  the  following  instructions: 

"iNSTKrOTIONS    FOR  PlAIKTIFFS. 

"This  is  an  action  of  assumpsit  by  which  the  plaintiffs  seek 
to  recover  the  sum  of  $1,311.69,  being  the  balance  of  the  net 
proceeds  of  the  sale  by  defendant  of  certain  cattle  at  the  Union 
Stock  Yardi  near  this  city,  on  the  6th  day  of  May,  1885. 

"It  appears  by  the  evidence  that  shortly  prior  to  the  2d 
day  of  May,  1885,  the  plaintiffs  sold  to  one  Abrams  a  lot  of 
cattle  at  Stanton,  Nebraska. 
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**  Thereafter  on  the  2d  day  of  May,  1885,  said  cattle  were 
shipped  by  said  Abrams  in  liis  own  name  to  defendant  at  the 
Stock  Yards.  He  paid  plaintiffs  on  account  of  the  price  of 
these,  cattle  the  sum  of  J300,  and  to  provide  for  the  balance 
of  the  price,  gave  them  a  draft  on  the  defendant  for  the  sum 
of  $5,166,  and  also  what  is  styled  a  copy  of  the  duplicate  bill 
of  lading  or  live  stock  contract  which  has  been  introduced  in 
evidence. 

"The  court  charges  you  that  the  effect  of  this  arrangement 
as  between  Abrams  and  Mathewson  and  Haidle,  the  plaintiffs, 
was  to  vest  in  them  an  interest  in,  or  right  to  the  proceeds  of 
those  cattle  to  the  extent  of  this  draft.  Whether  or  not  they 
have  this  right  as  against  the  defendant,  depends  upon  other 
considerations  which  will  be  hereafter  adverted  to. 

"It  appears  that  Abrams  accompanied  the  cattle  to  the 
Stock  Yards  where  they  arrived  on  the  morning  of  May  6th, 
about  5:30  o'clock,  and  were  shortly  thereafter  delivered  to  the 
defendant,  and  sold  by  him  as  a  commission  man  in  the  usual 
course  of  business  in  the  forenoon  of  that  day,  the  net  pro- 
ceeds, deducting  commissions  and  usual  charges,  being 
$5,116.50,  which  were  passed  to  the  credit  of  Abrams  on 
defendant's  books. 

"It  also  appears  that  at  this  time  Abrams  was  indebted  to 
the  defendant  in  the  sum  of  $1,311.69,  a  balance  which  had 
arisen  mainly  by  reason  of  his  overdrafts  on  previous  ship- 
ments. This  balance  defendant,  claiming  a  previous  agree- 
ment on  his  part  warranting  this,  deducted  from  the  proceeds 
of  the  sale  of  the  cattle,  and,  on  the  7th  of  Maj-  following, 
mailed  him  a  draft  for  the  balance  of  $3,804.81,  which  he 
turned  over  to  the  plaintiffs.  Now,  the  question  for  you  to 
try  is  whether,  on  the  evidence,  the  defendant  is  a  honafide 
purchaser  of  the  cattle  shipped  to  him  as  shown  in  evidence 
to  the  extent  of  his  demand  against  Abrams.  That  is,  whether 
by  any  agreement  or  arrangement  with  Abrams,  he  acquired 
an  interest  in  these  cattle  or  their  proceeds  without  knowledge 
of  the  fact  that  he  was  not  entitled  to  such  proceeds,  or  knowl- 
edge or  not  ce  of  such  facts  or  circumstances  as,  if  brought  to 
the  attention  of  men  of  ordinary  prudence  similarly  situated 
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and  followed  up  with  ordinary  caro  or  diligence,  would  have 
led  to  that  knowledge. 

"Therefore,  unless  you  find  from  the  evidence  that  defend- 
ant believed  and  was,  under  all  the  circumstances,  justified  in 
believing  that  the  cattle  were  the  property  of  Abrams  or  that 
lie  had  a  right  to  the  proceeds  thereof,  and  also  unless  you 
find  that  he  attempted  to  vest  in  defendant  an  interest  in  these 
cattle,  claiming  them  as  his  own,  your  verdict  will- be  for  the 
plaintiifs  for  the  said  sum  of  $1,311.69  with  interest  thereon 
from  the  6th  of  May,  18S5,  at  the  rate  of  six  per  cent,  per 
annum. 

"If  you  find  from  the  evidence  that  when  the  cattle  an'ived 
and  were  sold  he  urged  defei-dant  to  pay  the  draft  and  pro- 
tested against  his  deducting  h's  indebtedness  to  him  from 
the  proceeds  of  the  cattle,  then  the  defense  fails  in  both 
points." 

No  other  instructions  were  given.  The  jury  found  for 
plaintiffs  assessing  their  damages  at  $1,463.93,  and  the  court, 
overruling  defendant's  motion  for  a  new  trial,  gave  judgment 
on  the  verdict,  and  the  defendant  appealed  to  this  court. 

Mr.  Edward  R.  Swett,  for  appellant. 

Messrs.  Floweb,  Eemy  &  Holstein,  and  Harrison  Mcs- 
GRAVK,  for  appellees. 

• 

McAllister,  J.  Abrams  being  indebted  to  defendant 
Hunter  upon  a  general  balance  for  advances  made  by  the 
latter  to  the  former  in  the  same  line  of  business.  Hunter 
would,  if  no  suflScient  reason  to  the  contrary  were  shown,  have 
been  entitled  to  a  lion  on  the  cattle  in  question  for  such  ad- 
vances, when  taken  into  his  possession  with  the  assent  of 
Abrams,  to  be  sold  by  Hunter  as  such  commission  merchant, 
and  upon  the  proceeds  of  the  cattle,  the  moment  they  were 
received.     1  Jones  on  Liens,  Sees.  418,  468,  aifd  cases  in  notes. 

The  plaintiffs,  in  order  to  establish  their  right  to  said  pro- 
ceed'j  and  defeat  said  lien,  gave  evidence  tending  to  show  that 
they  sold  and  delivered  the  cattle  to  Abrams;  that  he  paid 
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them  of  the  purchjiso  price  $330  in  money  and  for  the  balance 
gave  his  draft  on  the  defendant,  set  out  in  the  statement  of  the 
case,  then  delivered  to  them  a  copy  of  one  of  the  duplicates 
of  the  live  stock  contract  which  the  railroad  company  and 
Abrams  had  entered  into,  indorsed  in  blank  by  the  latter,  but 
in  which  the  plaintiflfs  are  in  no  wise  mentioned. 

The  case  seems  to  liave  been  tried  partially  upon  the  theory 
that  the  transaction  amounted  to  a  sale  and  symbol ic;il  or  con- 
structive delivery  of  the  cattle  by  Abrams  to  the  plaintiffs 
below,  and  had  the  effect  of  passing  to  the  latter  the  absolute 
title  to  the  cattle,  and  partially  upon  the  theory  that  the  plaint- 
iffs had  acquired  only  such  interest  in  the  cattle  or  proceeds  as 
would  prevail  over  the  defendant's  lien,  by  showing  notice  to 
him  of  their  riglits,  and  an  implied  waiver  on  his  part  of  his 
lien. 

In  order  to  lay  the  proper  foundation  for  an  implied  waiver 
on  the  part  of  defendant  it  was  necessary  that  the  evidence  as 
to  facts  and  circumstances  tended  to  show  that  the  defendant 
had  notice  of  plaintiffs'  interest  in  the  cattle  or  the  proceeds, 
before,  or  at  the  time  of  taking  possession  of  them  for  the 
l)urpose  of  selling  them.  We  think  the  case  of  Darlington  v. 
Chamber'ain,  20  111.  App.  443,  and  all  the  authorities  there 
cited  sustain  that  view. 

The  counsel  for  appellant  seems  to  suppose  that  unless  the 
raih'oad  company  issued  to  Abrams  what  is  known  as,  or  equiva- 
lent to,  a  bill,  of  lading,  in  which  the  name  of  the  consignee  is 
mentioned,  there  could  be  no  such  absolute  sale  and  symbolical 
or  constructive  delivery  of  the  property  as  would  give  plaint- 
iffs priority  over  defendant  without  actual  notice  to  him.  A 
bill  of  ladiujEf,  or  its  equivalent,  is  not  indispensable.  If  a  sale 
was  actually  intended  and  made  in  the  usual  course  of  busi- 
ness, an  invoice  or  other  instrument  which  specities  and  enu- 
merates the  property  sold,  may  be  substituted  for  a  bill  of 
lading  in  constituting  a  symbolical  delivery.  Gibson  v.  Stevens, 
b  lL)\v.  384;  Davis  v.  Bradley,  24  Vt.  55;  Gardner  v.  How- 
land,  2  Pick.  599;  Davis  v.  Bradley,  28  Vt.  118;  Holbrook 
v.  Wight,  24  Wend.  168. 

The  question  whether  or  not  the  transaction  between  Abrams 
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and  the  plaintiffs  was  a  sale,  was  a  question  for  the  jury, 
involving  the  fact  of  intention  of  the  parties,  and  whether  it 
was  ia  accordance  with  the  usual  course  of  business,  as  to 
which  there  was  a  conflict  of  evidence.  The  transfer  of  the 
live  stock  contract  did  not  pass  the  title  by  its  unaided  oper- 
ation, and  could  0[)erate  only  as  evidence  of  a  sale  and  a  sym- 
bolical transfer  of  possession.  Smith's  Lead.  Cas.,  Vol.  1,  Part 
2,  p.  1206,  Lickbarrow  v.  Mason. 

It  was  for  the  jury  to  look  at  all  the  circumstances  and  to 
determine  the  character  of  the  transaction.  Ilolbrook  v. 
Wight,  supra.  But  as  appears  by  the  instructions  for  plaint- 
iffs, set  out  in  our  statement  of  the  case,  the  court  took  all 
those  questions  from  the  jury,  as  was  done  with  nearly  all  the 
questions  of  fact  in  the  case,  and  decided  for  itself  the  char- 
a<2ter  and  efTect  of  the  transaction,  with  no  facts  whatever  sub- 
mitted to  the  jury  as  the  basis  of  that  conclusion. 

In  the  sixth  ])aragraph  of  the  said  instructions  the  court 
directed  the  jury  that  the  question  for  them  to  try  was 
whether,  on  the  evidence,  the  defendant  was  a  bonajiile  pur- 
cliaser  of  the  cattle  shipped  to  him  as  shown  in  evidence,  iyi 
the  extent  of  his  demand  against  Abrams. 

No  such  question  was  in  issue  u|X)n  the  trial.  A  factor 
enforcing  his  lien  stands  in  no  sense  in  the  position  of  a  pur- 
chaser. Such  a  direction  was  calculated  to  mislead  and  con- 
fuse the  jury. 

The  last  |:)aragraph  seems  to  be  independent  of  all  others, 
and  reads  thus:  "  If  you  find  from  the  evidence  that  when 
the  cattle  arrived  and  were  sold,  he  (Abrams)  urged  defend- 
ant to  pay  the  draft  and  protested  against  his  deducting  his 
indebtedness  to  him  from  the  proceeds  of  the  cattle,  then 
the  defense  fails  in  both  points." 

Unless  it  be  the  law  that  the  principal  may  defeat  the 
factor^slien  after  it  has  attached,  by  his  arbitrary  directions  to 
]>ay  the  proceeds  to  somebody  else,  that  instruction  was  errone- 
ous.    We  are  aware  of  no  such  rule  of  law. 

The  pi-actice  of  giving  instructions  in  which  the  court  as- 
sumes to  pass  upon  the  facts  of  the  case,  is  not  sanctioned,  but 
condemned  by  the  Supreme  Court  in  repeated  instances.     Rail- 
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road  Oo.  v.  Moranda,  108  111.  576;  Town  of  Evans  v.  Dickey, 
117  III.  291. 

We  are  of  opinion  that  in  one  aspect  of  the  case  tke  evi- 
dence offered  by  the  defendants  to  the  effect  that  prior  to 
shipping  the  cattle  in  question  it  was  agreed  between  Abrams 
and  defendants  that  defendants  might  be  paid  their  advances 
out  of  the  proceeds,  would  become  material.  It  was  therefore 
competent.  For  the  errors  pointed  out,  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

lie  versed  and  remanded. 


A.  J.  Wright  et  al. 

V. 

Chicago  &  North   Western  Railway   Company. 

To}'t9 — yire—Keepwg  nf  Oils — Orditianee— Violation  ef^Storage — 
Questions  for  Jury —  Evidence — Proximate  Cause — Pleading —  Variance — 
Practice — Former  Adjudication. 

1.  Upon  a  second  trial,  after  a  general  reversal,  even  if  the  opinion  of 
this  court  could  be  considered,  its  application  to  piirt  of  the  case  as  a  former 
adjudication  would  have  to  be  clearly  made  out. 

2.  Where  the  declaration  charges  that  an  explofiion  which  earned  the 
destruction  of  the  pUuntiffn'  pi'operty,  came  from  petroleum  stored  in  tht> 
defendant's  warehouse  running'  along  the  easterly  lino  of  plaintiffs'  build- 
ing, and  the  evidence  introduced  by  the  plaintiff^^  shows  tbat  the  defendant's 
warehouse  was  south  of  their  building,  the  variance  is  fatal. 

3.  An  ordinance  uialcing  it  unlawful  to  store  or  keep  for  sale  within  tbe 
city  limits  any  crude  petroleum » or  to  keep  any  quantity  of  crude  petroleum 
or  refined  carbon  oil,  exceeding  one  barrel,  in  any  part  of  a  building  except 
the  cellar,  is  violated  by  a  railroad  company  in  keeping  in  its  warehoitse  for 
a  reasonable  time  such  articles  for  transportation. 

4.  The  keeping  of  explo<«ives  unsafely  guarded  in  such  cfuantities  as  to  be 
dangerous  to  persons  and  property,  in  such  a  place  and  under  such  circum- 
stances as  to  threaten  calamity  to  the  persons  and  property  of  others,  the 
consequence  being  an  explosion  which  causes  damage  to  the  person  or  prop- 
erty of  another,  gives  a  right  of  action  for  such  damages  as  would  not  have 
Ijii^penpd  in  the  absence  of  such  explosives. 

5.  Where  a  number  of  causes  and  results  intervene  between  the  first 
^vrongful  cause  and  the  final  injurious  consequence*  which  are  such  as  might. 
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with  reasonable  diligence,  have  been  foreseen,  the  last  as  well  as  every  inter- 
mediate result  is  to  be  consideredvau  the  proximate  result  of  the  first  wrong- 
ful cause. 

6.  In  the  case  presented,  it  is  held:  That  it  was  a  question  for  the  jury 
whether  the  damage  alleged  was  the  proximate  con83quence  of  the  act  of 
the  defendant  in  keeping  the  oils  in  its  building;  that  evidence  tending  to 
prove  that  the  floor  of  the  defendant's  building  was  soaked  with  oil  w:is 
improperly  excluded;  and  that  the  court  erred  in  excluding  the  plaintiffs' 
evidence  from  the  jury  and  in  directing  a  verdict  for  the  defendant. 

[Opinion  filed  August  8,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

This  case  was  formerly  before  this  court,  and  the  judgment 
of  tlie  court  below  reversed  and  remandeJ,  because  there  was 
error  in  sustaining  a  demurrer  to  the  10th  count  of  the  plaint- 
iffs' declaration.  "The  decision  in  that  case  is  reported  in 
7  111.  App.  438.  On  the  redocketing  of  the  case  in  the  court 
below  the  demurrer  to  that  count  was  overruled.  The  case 
again  came  on  for  trial  before  the  Circuit  Court  and  a  jury,  on 
the  Ist,  2d,  3d,  10th  and  12th  counts  of  the  declaration  and 
pleas  tliereto.  The  1st  and  2d  counts  allege,  in  substance,  that 
the  plaintiffs  were  the  owners  and  in  possession  of  a  valu- 
able building  in  Chicago,  having  therein  divers  goods  and 
chattels;  that  defendant  occupied  and  used  an  old  one-story 
frame  building,  separated  from  plaintiffs'  building  by  an  alley 
thirty  feet  wide,  running  along  the  easterly  line  thereof,  which 
defendant  used  as  a  warehouse  or  storage  house  for  freight; 
that  on,  to  wit,  October  9,  1871,  the  defendant  caused  to  be 
stored  in  said  frame  building  a  large  quantity  of  cnide  petro- 
leum, gasoline,  etc.,  which  storage  was  dangerous  to  plaint- 
iffs' building  and  contrary  to  law;  that  on  October  9,  1871, 
defendant's  building  took  fire  and  said  liquid  exploded  with 
great  violence,  throwing  great  quantities  of  burning  material 
upon  plaintiffs'  building,  which  was  thereby  destroyed,  as  well 
as  the  goods  and  chattels  therein  contained.  The  3d  count 
states  the  ownership  and  occupation  of  the  buildings  and  their 
relative  situation  in  the  same  manner;  and  that  defendant  took 
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80  little  and  such  bad  care  of  its  building  that  tluongh  its  neg- 
ligence highly  dangerous  and  inflammable  material  was  stored 
therein;  and  on  the  9th  of  October,  1871,  in  consequence 
thereof,  an  explosion  occurred  with  great  violence  and  with 
like  results  as  stated  in  the  1st  and  2d  counts.  The  substance 
of  the  10th  count  is  stated  in  7  111.  App.  438. 

The  12th  count  charges  the  negligent  keeping  of  said  in- 
flammable and  dangerous  liquids  on  the  defendant's  close  for 
an  unnecessarily  and  unreasonably  long  time,  and  that  on  Octo- 
ber 9,  1871,  the  same  took  fire  and  the  flames  therefrom 
spread  so  rapidly  to  the  premises,  goods  and  chattels  of 
plaintiffs  that  the  same  were  wholly  destroyed;  that  but  for 
the  rapidity  with  which  the  flames  spread  the  premises  and 
goods  and  chattels  of  the  plaintiffs  would  not  have  been 
destroyed. 

When  the  plaintifiB'  evidence  was  closed  a  motion  was  made 
by  the  defendant  to  exclude  the  evidence  from  the  jury,  and 
instruct  them  to  flnd  for  the  defendant.  The  motion  was  sus- 
tained and  the  plaintiffs  excepted.  Verdict  was  i-endered  for 
the  defendant  and  the  plaintiffs  filed  their  motion  for  a  new 
trial,  alleging  as  grounds  thereof  (among  others)  that  the 
court  erred  in  excluding  proper  evidence  offered  on  behalf  of 
the  plaintiffs,  and  in  excluding  from  the  jury  all  the  evidence 
introduced  on  behalf  of  the  plaintiffs,  and  in  instructing  the 
jury  to  find  for  the  defendant.  The  motion  for  a  new  trial 
was  overruled,  to  which  the  plaintiffs  excepted.  Judgment 
was  entered  on  the  verdict  and  plaintiffs  appealed. 

Messrs.  George  Buery,  John  V.  LeMoyne  and  Leonard 
SwETT,  for  appellants. 

The  defendant  is  responsible  for  the  natural  and  probable 
consequences  of  its  unlawful  or  negligent  acts. 

The  maxim,  "  Causa  proxima  et  not  remota  spectatur,^^  has 
given  rise  to  much  discussion  and  some  irreconcilable  decis- 
ions. This  has  been  caused  mainly  by  attempts  to  apply  the 
maxim  to  a  class  of  cases  where  it  is  not  a])plicable,  that  is,  to 
willful  or  negligent  torts.  Broom's  Legal  Maxims  (7th  Ed.) 
217;  Eedfield  in  13  Am.  L.  Reg.,  N.  S.  14;  Field  on  Dam- 
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ages,  Sees.  9-13;  McDonald  v.  Snellinff,  96  Mass.  290;  Wcick 
V.  Lander,  75  111.  93;  Kellogg  v.  C.  &  K  W.  Ky.  26  Wis. 
258,  286. 

The  loss  of  the  plaintiffs'  goods  was  the  natural  and  prob- 
able consequence  of  the  defendant's  wrongful  acts.  The 
intervention  between  the  wrongful  cause  and  the  injurious 
consequence  of  the  act  of  a  third  person  does  not  prevent  the 
consequence  being  a  natural  and  probable  consequence  of  the 
wrongful  act.  McDonald  v.  Snelling,  96  Mas».  290-6;  Wood's 
Mayne  on  Damages,  *60 ;  Sheridan  v.  Brooklyn  R.  R,  36  N. 
Y.  39;  Griggs  v.  Fleckenstein,  14  Minn.  81;  McMahon  v. 
Davidson,  12  Minn.  373;  Weick  v.  Lander,  75  III.  93  ;  Scott  v. 
Shepard,  2  Black.  892  (Squib  case);  Illidge  v.  Goodwin,  5C. 
&  P.  92;  Lynch  v.  Nurdin,  1  Q.  B.  29. 

The  expression,  "  The  natural  and  probable  consequences," 
has  been  paraphrased  substantially  thus :  Those  consequences, 
and  those  only,  are  deemed  natural  and  probable,  which  a  per- 
son of  average  sense  and  knowledge  would  be  expected  to 
foresee  as  likely  to  follow.  This,  however,  is  not  an  exact 
statement  of  the  moaning  of  the  phrase;  it  is  not  necessary 
that  the  consequence  should  have  been  so  certain  to  resuU 
that  a  person  of  ordinary  sense  and  knowledge  could  liave 
foreseen  that  it  would  result  or  that  it  would  probably  result ; 
it  is  sufficient  if  the  consequence  is  so  natural  and  probable 
that  an  ordinary  person  would  see  that  it  was  liable  to  result, 
that  is,  that  it  might  follow.  C.  &  A.  R.  R  v.  Pennell,  110  111. 
448;  Smith  v.  R.  R.,  L.  R.  6  O.  P.  20,  21,  23. 

As  illustrating  generally  the  meaning  of  this  phrase  in  cases 
of  this  kind,  see  Scott  v.  Shepard,  2  Black.  892  (Squib  case); 
[llidge  v.  Goodwin,  5  C.  &  P.  192;  Lynch  v.  Nurdin,  1  Q.  B. 
29 ;  Clark  v.  Chambers,  3  Q.  B.  D.  327 ;  Parry  v.  Smith,  6  C. 
P.  D.  327;  Thomas  v.  Winchester,  6  N.  Y.  397;  Vandeburg 
V.  Truax,  4  Den.  464;  B.  &  A.  R.  R.  v.  Shanly,  107  Mass. 
568. 

The  plaintiffs  had  in  their  building  twenty-four  horses  har- 
nessed and  bridled,  which  they  were  removing  as  fast  as  pos- 
sible, and  which,  with  the  number  of  men  working,  would  have 
been  all  taken  out  in  eight  minutes.     There  was  no  tire  in  the 
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plaintiffs'  biiildiDg,  but  the  defendant's  building  on  the  other 
side  of  the  alley  was  burning.  Suddenly  by  an  explosion  in 
the  defendant's  building,  the  doors  and  windows  of  the  plaint- 
iffs' building  were  burst  in  and  it  was  filled  with  smoke  and 
flame;  the  men  were  comi^elled  to  leave  the  horses  to  save 
their  own  lives.  The  explosives  were  kept  in  the  defendant's 
building,  unlawfully  and  negligently. 

"  It  should  have  been  left  for  the  jury  to  determine  whether, 
from  the  dangerous  character  of  the  defendant's  business,  the 
proximity  to  other  buildings,  and  all  the  facts  proved  at  the 
trial,  the  defendant  was  chargeable  with  maintaining  a  private 
nuisance,"  or  a  public  nuisance,  or  was  guilty  of  negligence, 
and  whether  the  damages  sustained  by  the  plaintiffs  were  the 
natilfi*al  and  probable  consequences  of  the  defendant's  wrongful 
acts.  Heeg  v.  Licht,  80  K  Y.  6S1;  T.  P.  &  W.  R  R.  v. 
Pinder,  53  111.  421;  Font  v.  T.  P.  &  W.  R.  R,  59  111.  362. 

Messi*s.  B.  C.  Cook,  W.  C.  Goudt  and  W.  B.  Keep,  for 
appellee. 

The  evidence  was  uncontroverted  that  the  defendant's 
building  was  a  depot  for  receiving  and  shipping  freight- 
Tiiat  this  was  a  warehouse  for  the  storage  of  guods  was  not 
only  not  proven,  but  wa,s  abundantly  disproveu.  There  was 
no  evidence  tending  in  any  way  to  prove  it.  The  words 
warehouse  and  storing-house  for  freight  have  a  fixed  and 
settled  meaning.  Receiving  goods  for  present  transportation 
is  one  thing,  and  receiving  them  as  a  warehouseman  for  stor- 
ing is  quite  another.  Articles  received  by  a  railroad  com- 
pany are  required  by  law  to  be  immediately  forwarded.  Tho 
railroad  company  becomes  an  insurer  of  the  goods  as  soon  as 
received.  Nothing  but  the  act  of  God,  or  of  the  public 
enemy,  will  excuse  the  carrier  if  the  goods  are  lost  or  de- 
stroyed. If  the  goods  are  received  for  storage,  tho  care 
required  is  only  that  which  an  ordinarily  prudent  man  takes 
of  his  own  goods. 

The  storing  of  inflammable  goods  is  far  more  dangerous 
than  the  receiving  them  for  shipment.  Goods  received  by  a 
carrier  for  transportation  must  be  constantly  under  the  eye  of 
a  watchman.     The  responsibility  of  the  carrier  is  so  great  as 
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to  absolutely  require  this.  Goods  stored  in  a  warehouse  need 
not  be  constantly  watched,  consequently  the  risk  is  far  greater 
in  the  one  case  than  in  the  other.  It  is  no  great  inconven- 
ience to  keep  goods  on  store  in  the  manner  pointed  out  in  the 
ordinance.  But  to  put  every  barrel  of  petroleum  in  a  cellar 
when  received  for  shipment,  and  take  it  out  when  shipped, 
would  involve  great  expense  in  handling.  The  law  does  not 
allow  BO  much  for  transporting  this  oil  as  it  does  for  molasses, 
for  instance.  The  law  provides  specific  rates  of  freight  for 
the  transportation  of  carbon  oils.  These  rates  are  fixed,  and 
published  by  the  railroad  commissioners  of  the  State,  and  pre- 
scribe rates  from  Chicago  to  every  station  on  defendant's 
road,  and  the  law  compels  defendant  to  ship  such  oil  at  the 
rates  prescribed  from  every  station  at  those  rates.  (Revised 
Statute,  810,  Sec.  59.)  If  the  defendant  was  bound  to  put 
every  barrel  so  received  in  a  cellar,  and  take  it  out,  it  is 
manifest  that  the  cost  of  transporting  a  car-load  of  this  oil 
would  be  double  the  cost  of  transporting  a  car-load  of  mo- 
lasses. 

The  distinction  of  keeping  in  store  and  for  other  purposes 
is  uniformly  taken  by  the  courts.  Ins.  Co.  v.  Langdon,  6 
Wend.  628;  O'JSTeil  v.  B.  F.  Ins.  Co.,  3  N.  Y.  127;  Hynes 
V.  Ins.  Co.,  17  Barb.  119. 

A  railroad  becomes  a-warehonseman  when  goods  are  received 
at  the  point  of  destination  and  stored.  P.,  C.  &  St.  L.  R.  R. 
Co.  V.  Hollowell,  American  Law  Register,  Feb.,  1880;  Roths- 
child V.  M.  C.  R.  R.  Co.,  69111.  164;  Merchants'  D.&  F.  Co. 
V.  Halleck,  64  111.  284;  III.  Cent.  R.  R.  Co.  v.  Friend,  64  111. 
303. 

"  In  order  to  make  a  defendant  liable,  his  negligence  must 
be  tlie  causa  causans^^^  and  not  merely  a  cav^a  siiie  qua  non; 
per  Kelly,  C.  B.,  in  The  Lord's  Bailiffs  of  Bomney  v.  The 
Corporation  of  Trinity  House,  39  L.  J.  Ex.  163. 

The  defendant  was  a  railroad  corporation  and  a  common 
carrier,  and  bound  by  the  laws  covering  common  carriers. 

It  is  bound  to  receive  all  freight  offered  at  any  of  its  sta- 
tions, and  transport  the  same.  It  did  receive  certain  barrels 
of  carbon  oil  in  its  freight  depot.     Some  of  those  oils  remained 
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from  Friday  to  Snnday.  the  day  of  the  fire,  but  the  most  of 
them  were  received  on  Saturday,  and  in  the  regular  course  of 
business  would  have  gone  out  on  Monday  morning.  On 
Monday,  the  9th  of  October,  1871,  the  whole  city  of  Chicago 
was  destroyed  by  a  tornado  of  fire. 

The  fact  that  the  injury  is  a  remote  result  of  the  act,  or  in 
other  words,  that  the  injury  would  not  have  occurred  except 
for  the  act,  is  not  enough  if  some  cause  other  intervened 
which  is  the  proximate  cause  of  the  injury.  Wood's  Mayne 
on  Damages,  p.  69,  note. 

A  distinction  is  taken  by  all  the  courts  between  a  case  where 
the  injury  is  the  direct  result  of  the  act  of  defendant,  as  if  the 
oil  had  exploded  or  ignited  in  the  I'reight  house  of  defendant 
and  thereby  caused  the  burning  of  the  plaintiflFs'  property, 
and  a  case  where  some  other  cause  has  intervened  which  is 
the  cause  of  the  injury,  like  the  great  fire.  Toledo,  Wabash 
&  Western  R.  R.  Co.  v.  Mulhersbaugh,  71  III.  573;  Piiillips 
V.  Dickerson,  85  111.  11 ;  Dubuque  Wood  and  Coal  Association 
V.  City  and  County  of  Dubuque,  30  Iowa,  183;  Daniels  v. 
Balentyne,  23  Ohio  St.  532 ;  R.  R.  Co.  v.  Kellogg,  94  U.  S. 
475;  Hoag  v.  Lake  Shore  &  M.  S.  R.  R.  Co.,  85  Pa.  St.  2^3; 
Waters  v.  The  Merchants'  Louisville  Ins.  Co.,  2  Curtis,  406 ; 
Atchison,  Topeka  &  Santa  Fe  R.  R.  Co.  v.  Stanford,  12  Kan. 
354,  15  Am.  Rep.  362;  Nashville  &  C.  R.  R.  Co.  v.  David,  19 
Am.  Rep.  59:t;  Ryan  v.  N.  Y.  Central  R.  R.,  35  N.  Y.  214; 
R.  R.  Co.  V.  Kerr,  12  P.  F.  Smith,  353. 

Where  the  accident  has  arisen  in  consequence  of  some  un- 
expected and  unusual  condition  of  things  which  could  not  have 
been  foreseen,  no  liability  will  attach;  as,  where  a  railway  was 
impaired  by  an  extraordinary  flood,  the  state  of  the  road  being 
such  that  it  was  secure  against  ordinary  floods,  in  which  case 
it  was  held  that  the  company  were  not  liable  for  an  injury  to 
a  passenger  from  a  misplacement  of  rails  occasioned  by  such 
flood.     Withers  v.  Tlie  North  Kent  Ry.  Co.,  27  L.J.  Ex. 417. 

So  where  an  act  of  parliament  directed  a  water  company  to 
Jay  down  pipes  with  plugs  in  them  as  safety-valves  to  prevent 
the  bursting  of  the  pipes,  and  the  plugs  were  properly  made 
and  of  proper  material,  and  a  severe  frost  occurring,  the  plugs 


First  DisTRicrr — October  Term,  1887.      207 

Wright  V.  C.  &  N.  VV.  Ry.  Co. 

were  prevented  from  acting  and  the  pipes  accordingly  burst 
an  J  flooded  the 'plaintiff's  cellar,  it  was  held  that  there  was  no 
evidence  of  negligence  against  tlie  defendants.  Blyth  v.  The 
Birmingham  Water  Co.,  11  Ex.  781. 

Garnett,  J.  On  the  first  trial  of  this  canse  in  the  court 
below  the  evidence  of  the  plaintiffs  was  excluded  from  the 
jury,  and  a  verdict  for  defendant  fonnd  by  instruction  of  the 
court.  In  considering  this  action  of  tlie  court,  we  said  in  our 
former  opinion  that  the  court  was  divided  in  opinion  as  to  the 
question  whether  it  was  error  to  give  such  peremptory  instruc- 
tion on  the  evidence  introduced.  The  defendant  now  insists 
that,  as  there  was  no  new  evidence  on  the  sccoikI  trial,  the 
insufficiency  of  the  evidence  to  support  the  Ist,  2d,  3d  and  12lh 
counts  is  res  adjudicata.  The  record  shows  a  general  reversal 
and  remanding  for  error.  Tlie  opinion,  even  if  it  were  proper 
to  refer  to  it,  docs  not  show  how  the  court  was  divided  on  the 
question  referred  to.  For  all  that  appears  in  the  record  or  opin- 
ion, two  of  the  judges  may  have  thought  the  ruling  erroneous  and 
the  third  may  have  dissented.  If  there  is  an  adjudication  we 
uiust  Vje  ab^e  to  make  it  out  clearly.  It  is  not  sufficient  that  it 
may  be  argumentatively  inferred.  1  Herman  on  Estoppel  & 
Ees  Adjudicata,  Sec.  Hi). 

That  which  is  given  the  effect  of  a  former  adjudication  in 
this  court,  should  operate  in  like  manner  in  the  Supreme 
Court.  The  doctrine  of  that  court  is,  that  the  opinion  of  the 
Appellate  Court  is  no  part  of  the  record.  Christy  v.  Stafford, 
123  111.  464. 

But  whether  we  consider  the  former  opinion  of  this  court 
or  not,  an  adjudication  of  the  question  under  consideration  is 
not  shown. 

The  evidence  did  not  tend  to  support  the  first  three  counts. 
Tliey  charged  that  the  explosion  which  caused  the  destruction 
of  plaintiffs'  property  came  from  petroleum,  etc.,  stored  in 
defendant's  warehouse,  running  along  the  easterly  line  of 
plaintiffs'  building,  while  all  the  evidence  introduced  on  the 
point  showed  that  defendant's  warehouse  where  the  oil  was 
stored,  and  from  whence  the  explosion  is  alleged  to  have  pro- 
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cceded,  was  south  of  the  plaintiffs'  building.  That  is  a  fatal 
variance.  1  Cliitty's  Fl.  (16th  Am.  Ed.)  407;  The  Central 
Military  Tract  R  R  Co.  v.  Rockafellow,  17  111.  541;  Disbrow 
V.  C.  &  N.  W.  R  R  Co.,  70  111.  247;  Camp  Point  Mfg.  Co. 
V.  Ballon,  71  111.  417;  C.  &  A.  R.  R  Co.  v.  Mock,  Adm'x,  72 
III.  141;  T.  W.  &  W.  Ry.  Co.  v.  Morgan,  72  111.  155. 

The  tenth  count  relies  upon  a  breach  of  the  city  ordinance, 
but  counsel  for  appellee  is  mistaken  in  supposing  tliat  it  alleges 
the  oil  was  kept  in  front  of  defendant's  premises  or  building. 
Tlie  decision  of  this  court  reported  in  7  111.  App.  438,  held 
that  the  tenth  count  set  forth  a  good  cause  of  action,  but  did 
not  decide  that  receiving  the  oil  merely  for  transportation, 
and  keeping  the  same  for  a  reasonable  time  for  that  purpose, 
was  a  violation  of  the  ordinance.  The  latter  question  we  are 
now  called  upon  to  decide. 

The  evidence  showed  that  all  the  articles  which  are  alleged 
to  have  caused  the  damage  complained  of,  came  into  posses- 
sion of  the  defendant,  and  were  kept  in  its  building  simply 
for  the  purpose  of  transportation.  Whether  the  ordinance 
applies  to  such  a  keeping  or  storing,  must  de|)end  on  its  terms 
and  the  object  sought  to  be  accomplished.  The  first  clause  of 
the  ordinance  makes  it  unlawful  to  store  or  keep  for  sale  within 
the  city  any  crude  petroleum,  etc.,  exceeding  a  quantity  of  five 
barrels  of  forty -five  gallons  each ;  the  second,  to  keep  for  sale 
or  0)1  storage  any  refined  carbon  oil,  etc.,  except  such  as  will 
stand  a  fire  test  of  110  degrees  Fahrenheit,  etc.;  the  third,  to 
keep  any  quantity  of  said  articles  exceeding  one  barrel  of 
forty-five  gallons  in  any  part  of  a  building  excepting  a  cellar, 
etc.;  the  fourth,  to  keep  or  store  any  crude  petroleum,  etc.,  in 
front  of  any  building  or  on  any  street,  alley,  wharf,  lot  or  side- 
walk, for  a  longer  time  than  is  sutficient  to  receive  in  store,  or 
in  delivering  the  same,  provided  such  time  shall  not  exceed 
six  hours. 

The  third  clause  seems  plainly  to  prohibit  the  keeping  by 
any  person  or  corporation  of  more  than  one  barrel,  except  in  a 
proper  place,  to  wit,  a  cellar.  There  is  no  exception  in  the 
ordinance  in  favor  of  a  railroad  company  keeping  the  articles 
for  purposes  of  transportation.     Wliy  should  the  court  intro- 
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dnce  such  an  exception?  The  oils  enumerated  are  just  as 
dangerous  to  life  and  property  when  in  possession  of  a  rail- 
road whose  business  is  to  remove  it  from  the  city,  as  in  the 
ha^ds  of  the  shipper. 

The  fourth  clause  would  seem  to  indicate  that,  in  using  the 
words  store  and  storage,  the  common  council  did  not  intend  to 
•  confine  the  ordinance  to  keeping  in  store  for  hire.  *  Streets 
alleys,  lots  and  sidewalks  are  not  commonly  used  for  storage 
purposes.  If  appellee's  construction  is  correct,  any  quantity  of  , 
the  prohibited  articles  might  be  kept  in  an  open  lot  in  the 
city  if  it  was  not  kept  there  for  sale,  and  the  keeper  received 
no  compensation  for  the  keeping.  The  design  of  the  ordi- 
nance was  to  guard  life  and  property  against  the  dangers 
incident  to  the  accumulation  of  large  quantities  of  these  inflam- 
mable substances  in  any  one  place.  To  permit  railroad  comj)a- 
nies  to  ignore  the  ordinance,  and  take  into  their  freight  houses 
indefinite  quantities  of  such  articles,  would  amount  to  a  practi- 
cal denial  of  the  protection  intended. 

The  danger  is  the  same  whether  the  keeping  is  paid  for  or 
not,  and  whether  it  is  kept  for  sale,  exhibition,  refining  pur- 
poses or  for  hire.  To  obey  this  ordinance  is,  without  doubt, 
an  inconvenience  to  any  one  not  provided  with  a  cellar  such 
as  its  terms  require.  Eailroads  may  not  be  able  to  comply 
with  the  prescribed  terms,  and  make  any  profit  on  transport- 
ing the  oils  specified,  unless  the  rates  allowed  are  made  more 
liberal.  It  may  become  necessary  for  the  roads  to  build  ex- 
pensive warehouses  within  the  city  limits  to  insure  the  safety 
sought  by  the  ordinance,  or  to  remove  the  oil  from  the  city 
as  rapidly  as  delivered,  to  its  warehouses  outside  of  the  city. 
But  all  these  matters  are  trifles  compared  to  the  safety  of  the 
public  and  can  have  no  weight  in  determining  this  important 
question. 

The  mere  act  of  keeping  the  oils  in  its  building,  although 
prohibited  by  the  ordinance,  gives  no  right  of  action  to  ap- 
]>ellant3.  It  is  still  a  question  of  fact  whether  the  damage 
alleged  was  the  proximate  consequence  of  such  keeping. 
While,  therefore,  we  decide  that  th^  third  clause  of  the  ordi- 
nance means  what  it  says,  and  is  applicable  to  all  persons  and 
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corporations,  yet  it  will  be  a  question  for  the  jury  whether  tlie 
keeping  of  the  oils  was  or  was  not  the  proximate  cause  of  the 
injury  complained  of  in  the  tenth  count. 

The  twelfth  count  charges  upon  the  appellee  negligence  in 
keeping  the  oil  in  its  warehouse  for  an  unreasonable  time.  If 
the  defendant  could  keep  in  that  warehouse  any  quantity  of 
such  oils,  no  matter  how  large,  and  for  any  period  of  time,  no 
matter  how  long,  without  incurring  the  imputation  of  neg- 
lect in  thus  exposing  to  danijer  and  loss  the  adjoining  prop- 
erty of  other  persons,  it  is  our  duty  to  say  that  the  evidence  did 
not  tend  to  support  the  twelfth  count.  On  the  other  hand,  if 
there  was  a  limit  as  to  quantity  and  time,  it  is  plainly  our  duty 
to  leave  the  jury  to  find  the  limit  The  evidence  tended  to 
show  that  the  oils  in  the  defendant's  warehouse  at  the  time  of 
the  fire,  of  a  large  part  of  them,  had  been  there  from  Friday, 
October  6,  to  Sunday  night,  October  8,  1871,  awaiting  shij)- 
ment;  that  they  wore  of  a  highly  inflammable  character,  ex- 
ploding with  great  force  at  a  comj/aratively  low  temperature; 
that  the  explosion  and  fire  which  caused  and  hastened  the 
destruction  of  the  plaintiflEs'  property  came  from  the  oils,  and 
that,  but  for  this  unexpected  precipitation  of  fire  upon  the 
plaintitfs'  property  before  there  was  reason  to  anticipate  its 
immediate  destruction,  a  large  part  at  least  of  the  personal 
property  could  and  would  have  been  removed  from  all  danger. 

Whether  the  oils  were  kept  for  an  unreasonable  time  de- 
pends on  the  quantity  and  cliaracter  of  the  articles,  their  lia- 
bility to  cause  damages  like  that  complained  of,  tlie  degree  of 
exposure  to  explosion  of  the  articles  in  tlie  place  they  were 
kept,  the  character  and  condition  of  the  defendant's  building, 
its  ])roximity  to  the  property  injured,  and  upon  the  force  or 
feebleness  of  these  circumstances  the  jury  should  have  been 
allowed  to  pass. 

It  is  true  that  one  is  only  answerable  for  the  probable  and 
])roxiniate  consequences  of  a  fault  and  which  may  be  foreseen 
by  ordinary  forecast.  This  rule  does  not  shield  defendant. 
If  the  evidence  is  to  be  believed,  the  explosion  of  the  oils  was 
a  probable  and  proximate  consequence  of  having  them  in  that 
inflammable  frame  building  through  whose  cracks  the  sparks 
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falling  from  any  passing  locomotive  might,  at  any  time,  liavo 
started  a  fire. 

The  danger  m'ght  have  been  foreseen  by  any  person  of 
average  intelligence.  But,  to  make  the  defendant  liable  in 
damages,  it  is  not  necessary  that  the  great  fii'e  itself  might 
have  been  foreseen,  nor  that  the  defendant  should  have  antici- 
|>ated  the  loss  from  that  particular  source;  if  the  circum- 
stances were  such  that  it  should  reasonably  have  been  aware 
of  the  danger  from  the  sparks  of  an  engine,  the  burning  of 
any  other  building  or  structure  in  that  vicinity,  or  carelessness 
of  any  person,  this  court  can  not  say,  as  a  matter  of  law,  tlrnt 
the  oils  were  not  kept  an  unreasonable  time. 

This  case  is  distinguishable  from  Toledo,  W.  &  W.  R.  R.  Co. 
V.  Muthersbaugh,  71  111.  573,  where  the  court  said :  **  Had  it 
not  been  for  the  high  wind  prevailing  from  the  southeast,  it 
needs  no  argupicnt  to  show  the  stable  would  have  been  in  no 
danger  whatever."  From  the  facts  in  this  case,  however,  w6 
think  the  jury  would  have  the  right  to  find  that  appellants, 
property  was  in  danger  all  the  time  defendant  used  its  ware- 
house for  storing  explosive  oils;  not  in  danger  especially  from 
a  great  confiagration  which  no  one  anticipated  or  could  foresee^ 
but  from  any  fire  which  might,  through  accident,  carelessness 
or  design,  come  in  contact  with  the  explosives.  The  case  of 
A.  T.  &  S.  Fe.  R  R.  Co.  v.  Stanford,  12  Kan.  354,  well  states 
the  doctrine  applicable  to  the  facts  in  the  case  at  bar : 

*'Any  number  of  causes  and  effects  may  intervene  between 
the  first  wrongful  cause  and  the  final  iujuri,ous  consequence, 
ayid  if  they  are  nuch  as  might,  with  reasonable  diligerice,  have 
been  foreseen,  the  last  result,  as  well  as  the  first  and  every  inter- 
mediate result,  is  to  be  considered  in  law  as  the  proximate 
i*esult  of  the  first  wrong  cause.  But  whenever  a  new  cause 
intervenes  which  is  not  a  consecjuence  of  the  first  wrongful 
cause,  which  is  not  under  the  control  of  the  wrongdoer,  lohich 
could  not  have  ieen  foreseen  hy  the  exercise  of  reasonable  dili- 
gence  by  the  wrongdoer f'dnd  except  for  which  the  final  injurious 
consequence  could  not  have  happened,  then  such  injurious 
consequences  must  be  deemed  too  remote  to  constitute  the  basis 
of  the  cause  of  action." 
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Tlie  words  in  italics  point  out  the  correct  distinction ;  by 
reasonable  diligence,  or  by  the  exercise  of  reasonable  intelli- 
gence, a  gi'eat  tempest  of  fire  could  not  have  been  foreseen, 
but  fire  and  explosion  could  and  would  have  been  apprehended. 

The  law  requires  a  man  to  guard  against  all  dangers  that 
are  to  be  reasonably  anticii3Qted  ;  it  is  a  class  of  dangers  that 
is  to  be  guarded  against,  and  he  is  not  excused  because 
any  particular  danger  within  the  class  could  not  be  fore- 
told. We  are  content  with  the  rule  that  the  keeping  of 
explosives  unsafely  guarded,  in  such  quantities  as  to  be 
dangerous  to  persons  and  property,  near  a  frequented  street, 
or  other  public  place,  or  in  the  vicinity  of  the  residences  or 
places  of  business  of  others,  under  circumstances  that  threaten 
calamity  to  the  person  or  property  of  others,  the  consequences 
thereof  being  an  explosion  of  such  articles,  which  causes  damage 
to  the  person  or  property  of  another,  gives  the  latter  a  right 
of  action  to  recover  from  the  person  keeping  the  explosives 
such  damages  as  would  not  have  happened  in  their  absence. 
Meyers  v.  Malcolm,  6  Hill,  292;  Cooley  on  Torts,  607. 

One  guilty  of  negligence  in  leaving  anything  dangeitws  in 
a  place  where  he  knows  it  to  be  extremely  probable  that  some 
other  person  will  unjustifiably  set  it  in  motion  to  the  injury 
of  a  third,  is  liable  in  damages  if  that  injury  shall  be  so  brought 
about  Weick  v.  Lander,  75  111.  93 ;  Lynch  v.  Nurdin,  41  E. 
C.  L.  422. 

It  follows  from  what  we  have  said  that  the  court  should 
have  permitted  the  plaintiffs  to  prove,  as  they  offered  to  do  at 
the  trial,  the  condition  of  the  defendant's  building  and  the 
floor  thereof,  as  to  its  being  soaked  with  oil  or  otherwise. 

For  this  and  the  other  errors  herein  indicated  the  judgment 
of  the  court  below^is  reversed  and  remanded. 

Meversed  and  remanded. 
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John  Gibbons 
The  County  of  Cook. 

Attorney's  Fee9 — Actions  against  County. 

in  an  action  against  a  county  to  recover  compensation  for  services  ren- 
dered as  special  counsel,  this  court  holds,  upon  the  agreed  statement,  that 
(he  employment  of  the  plaintitf  was  binding  upon  the  defendant. 

[Opinion  filed  September  6,  1888.] 

Appeal  from  the  Cii-cuit  Court  of  Cook  County;  the  Hon. 
Arba  N.  Watkrman,  Judge,  presiding. 

Messrs,  Armand  F.  Teefy  and  Wbl  W.  Gurlby,  for  appel- 
lant 

Mr.  E.  E.  Bliss,  for  appellee. 

Per  Curiam.  This  was  assumpsit  by  appellant,  Gibborrs, 
against  the  appelleo,  the  County  of  Cook,  to  recover  compen- 
sation for  services  rendered  as  special  counsel  by  the  former 
for  and  upon  the  retainer  and  employment  of  the  latter.  The 
declaration  was  upon  the  common  counts,  with  an  affidavit  of 
the  plaintiff  of  the  amount  due  him  for  such  services,  which 
was  stated  to  be  the  sum  of  $809.  The  plea  was  the  general 
issue. 

Upon  an  agreed  statement  of  facts,  which  provided,  in  sub- 
stance, that  if  the  court  should  be  of  opinion  upon  such  state- 
raent  that  the  defendant  was  legally  liable  to  the  plaintiff,  then 
jr.dgment  in  his  favor  was  to  be  rendered  for  the  amount 
claimed  by  the  plaintiff  in  his  affidavit  of  the  amount  due,  the 
cause  was  submitted  to  the  court  for  trial  without  a  jury,  result- 
ing in  a  finding  and  judgment  for  defendant,  and  the  plaintiff 
appealed  to  this  court,  where  the  case  is  submitted  upon  printed 
arg:ument8. 

We  have  read  the  arguments  of  the  counsel  for  the  respect- 
ive parties,  examined  and  duly  considered  all  the  matters  of 
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fact  presented  in  and  by  the  agreed  case,  and  from  the  aajreed 
facts  and  the  fair  and  legitimate  inferences  to  be  drawn  there- 
from, we  are  of  opinion  that  the  party  suing  was  the  person 
intended  to  be  employed  as  special  counsel  on  behalf  of  defend- 
ant; that  the  employment  of  plaintiff  as  such  counsel  in  the 
manner  stated  in  the  agreed  case  was  legitimate  and  binding 
upon  the  defendant;  that  the  plaintiff  performed  the  services 
under  snch  employment,  for  which  the  defendant  is  legally 
liable  to  pay  him. 

The  judgment  of  the  conrt  below  will,  therefore,  be  reversed 
and  the  cause  remanded,  with  directions  to  that  court  to  render 
judgment  in  favor  of  the  plaintiff  for  the  amount  stated  in  said 
afiidavit  of  the  sum  due  to  the  plaintiff  as  damages,  besides 
costs. 

Reversed  and  remanded. 


Isaiah  V.  Williamson  et  al. 

V. 

Isaac  Stone  and  Julia  A.  Stone. 

Trust  Deeds — Sale  under  Power — Validity — Bill  to  Redeem— Inches. 

Upon  a  bill  to  redeem  from  a  sale  under  a  power  in  a  tm^itdeed,  it  is 
held:  That  the  sale  was  of  a  character  wholly  unauthorized  by  the  power; 
that  it  merely  amounted  to  a  private  sale,  though  public  in  form  ;  that  the 
right  of  complainant  to  redeem  existed  in  full  force  when  the  bill  was  filed; 
and  that  the  doctrine  of  laches  has  no  application. 

[Opinion  filed  September  6,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon, 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  Melville  W.  Fuller,  for  appellants. 

Mr.  W.  C.  GouDY,  for  appellees. 
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McAllister,  J.  This  case  was  before  us  at  a  former  term 
of  this  court,  upon  appeal  from  the  decretal  order  of  the 
Circuit  Court,  denying  the  motion  of  the  complainants  to 
amend  their  bill  as  originally  Hied;  in  an  essential  particular, 
and  dismissing  the  same  for  want  of  equity.  On  that  occa- 
t^ion  tliis  court  revei-scd  said  decree  and  remanded  the  cause 
with  directions  to  permit  the  amendment  Stone  v.  William- 
son, 17  III.  App.  175,  where  may  be  found  a  statement  of  the 
case,  which  need  not  be  repeated  here. 

Upon  the  cause  going  back  to  the  lower  court  the  proposed 
amendment  of  the  bill  was  made,  and  the  defendant  made 
further  answer  setting  up,  amongst  other  things,  the  defense 
of  laches  on  the  part  of  complainants,  to  which  the  latter  filed 
a  replication. 

Additional  evidence  was  adduced  and  the  case  coming  on  to 
be  heard  upon  pleadings  and  proofs,  a  decree  passed  allowing 
the  complainants  to  redeem  the  premises  from  the  trust  deed 
in  question  by  paying  to  Williamson  all  that  was  justly  due 
him  for  principal  and  interest.  From  that  decree  he  brings 
this  present  app)eal,  and  his  counsel,  besides  controverting  cer- 
tain allegations  of  the  complainants  below,  seems  to  rely 
chiefly  upon  the  ground  of  laches^  because  the  alleged  fore- 
closure by  sale  under  the  }X)wer  took  place  December  22, 187b, 
and  this  bill  to  redeem  was  not  filed  until  August  11,  1888. 
The  rights  of  no  third  parties  have  intervened. 

It  seems  to  us  clear,  upon  principal  and  reason,  that  if  the 
sale  in  question  was  null,  either  because  the  power  had  be. 
come  extinct,  or  because  the  sale,  as  made,  was  of  a  character 
wholly  unauthorized  by  the  instrument  conferring  a  })ower  of 
sale,  the  right  of  appellees  to  redeem  must  be  regarded  as 
existing  in  full  force,  and  the  doctrine  of  laches  has  no  a])pli 
cation.  Bergen  v.  Benuet,  1  Cai..  Cas.  15.  The  power  had 
not  become  extinct;  but  in  the  light  in  which  we  view  it, 
the  alleged  sale  was  of  a  character  wholly  unauthorized  by 
the  power  under  which  it  was  made.  That  power  authorized 
only  a  sale  at  public  auction.  Where  an  agent  is  authorized 
to  sell  real  estate  at  public  auction,  and  he  sells  at  private 
sale,  the  sale  is  void.  Daniel  v.  Adams,  1  Amb.  495 ;  Ewell's 
Evans  on  Ag.,  marg.  p.  122. 
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It  appears  from  the  evidence  that  the  alleged  siile  was 
made  in  this  way  :  Qn  the  day  of  the  sale,  but  before  it  took 
place,  Phelps,  the  trustee,  without  any  authority  from  William- 
son, express  or  implied,  decided  tipon  the  price  at  which  the 
property  should  be  sold,  and  fixed  it  at  $9,000 ;  he  also  pro- 
cured the  attendance  of  an  attorney  at  law  who  had  been,  and 
was  then,  acting  as  his  own  attorney,  and  suggested  to  him  to 
bid  for  the  premises  on  behalf  of  Williamson,  the  mortgagee 
or  beneficiary  under  the  trust  deed,  said  sum  of  $9,000.  No 
other  bidders  were  present;  the  attorney  bid  the  sum  which 
the  trustee  had  decided  upon,  and  notified  him  to  bid,  and  the 
premises  were  formally  struck  off  to  Williamson,  to  whom 
the  trustee  executed  his  deed. 

In  our  opinion,  whatever  formalities  may  have  been  observed 
in  other  respects,  there  was  not,  in  any  legal  sense,  a  sale  at 
public  auction,  simply  because  a  price  was  previously  fixed 
and  determined  upon  by  the  trustee,  and  communicated  to 
and  acted  upon  by  the  person  who  ostensibly  acted  as  bidder  for 
Williamson  in  his  absence,  and  without  authority  from  the 
latter,  so  far  as  the  record  shows ;  but  if  he  had  authority? 
then  the  transaction  amounted  to  a  mere  private  sale,  and  was 
void.  In  Hibler  v.  Hoag,  1  Watts  &  Serg.  652,  the  court 
say:  "In  every  sort  of  auction  there  are  either  successive  bids 
for  the  property,  or  successive  offerings  of  it  at  different 
prices,  in  away  to  provoke  competition."  Crandall  v.  The 
State  of  Ohio,  28  Ohio  St.  479 ;  Campbell  v.  Swan,  48  Barb. 
109. 

In  the  light  of  the  authorities  cited  we  are  inclined  to  the 
opinion  that  the  alleged  sale  was  null  and  void,  so  that  at  the 
time  of  bringing  this  bill  to  redeem,  the  appellee's  right  of 
redemption  existed  in  full  force. 

The  evidence  is  voluminous  and  much  of  it  immaterial, 
but  without  discussing  it  we  feel  at  liberty  to  state  that,  in 
our  opinion,  there  is  sufficient  evidence  coming  from  the  side 
of  the  defendants  below,  upon  whom  rested  the  burden  of 
showing  a  valid  sale,  to  justify  the  court  below  in  finding  it 
null  and  void. 

Decree  affirmed. 
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The  People  ex  rel.  Josephine  B.  Dix  et  al.         !iU2?l 

V. 

The  City  of  Chicago. 

Mandamns — Petition — WTiat  Must  Appear — Discretion — Sidewalks — 
Ordinance — Evidence — Judicial  Notice. 

1.  A  writ  of  mandamus  will  not  bo  awarded  unless  the  petition  shows 
on  its  face  a  clear  right  to  have  the  thing  sought  by  it  done,  and  by  the  per- 
son  or  body  sought  to  be  coerced. 

2.  The  court  exercises  a  discretion  in  granting  or  refusing  the  writ. 

3.  Upon  a  petition  for  a  mandamus  to  compel  the  city  of  Chicago  to 
lower  a  certain  sidewalk,  it  is  held:  That  the  petitioner  can  claim  no  right 
under  an  ordinance  not  set  out  in  the  patition;  that  the  time  when,  the 
place  where,  and  the  body  by  whom  the  alleged  ordinance  was  psissed,  with 
a  recital  of  so  much  of  it  as  was  material,  should  have  been  stated  in  the 
petition;  and  that  the  time  when  the  walk  was  built  should  also  have  been 
stut«d. 

4.  The  courts  do  not  take  judicial  notice  of  the  Municipal  Code  of 
Chicago. 

[Opinion  filed  September  6,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  lion. 
Elliott  Anthony,  Judge,  presiding. 

This  is  an  appeal  from  tlie  judgment  of  the  court  below  ' 
sustaining  a  demurrer  to  and  dismissing  tlie  petition  of  appel- 
lants against  the  appellee,  the  City  of  Chicago,  for  a  man- 
damus to  compel  the  latter  to  lower  or  cause  to*  be  lowered  a 
portion  of  the  sidewalk  on  the  west  side  of  Rush  Street,  be- 
tween Illinois  and  Michigan  Streets,  in  said  city,  down  to  an 
alleged  estaWished  grade.  The  petition  alleges  that  petition-  . 
ers  owned  the  real  estate  fronting  east  on  said  Rush  Street 
known  as  numbers  28,  30,32,  34  and  36,  and  one  Martin  McNulty 
owned  the  remainder  of  the  lots  in  the  block,  on  the  same 
side  of  said  street,  and  known  as  numbers  18,  20,  22,  24  and 
26;  that  the  appellee  had  established  a  grade  for  a  sidewalk 
along  there;  that  petitioners  had  made  the  sidewalk  in  front  of 
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be  Pe-;?ie  t,  Otj  of  Chicago. 

'V  liiL-reto,  but  that  said  McNiiIty  had  made 
said  !ics  wliicli  was  from  nine  to  twelve 
ihti  grade  so  established  and  that  of  the 
;rk  thus  mnking  a  etep  in  the  said  sidewalk 
'  and  dangerous.  Tho  petition  contains  no 
time  when,  or  the  materials  out  of  wliicli 
jjortion  thereof  were  made;  whether  made 
rrive',  stone  or  concroto,  nowhere  appears; 
rL-uuiitiince  other  than  the  fact  that  Mc- 
)ui  nine  to  twelve  inclies  higher  stated  to 
was  a  public  nuisance  in  said  street 
Liined  tlie  following  allegations: 
■s  fnrther  represtsnt  that  section  1924  of 
of  tho  city  of  Chicago  provides  that  no 
iv  sidewalk  where  the  grade  has  been  cstab- 
ir  re-laid  at  any  different  grade  or  any  other 
■nt  portions  of  said  sidewalks,  and  provides 
i-iolation  of  that  section;  and  further  pro- 
be lawful  for  tlie  department  of  public 
amo  so  as  to  make  the  same  conform  to 
e;  and  that  the  costs  and  cx])cnses  of  so 
nay  be  recovered  from  tlie  owner  of  tho 
i  city  of  Chicago. 

s  further  show  unto  your  Honors  that  the 
o,  nnder  and  by  virtue  of  its  charter  and 
1  it  by  law,  and  through  its  proper  officers, 
ido  and  level  of  said  sidewalk  in  fi-ont  of 
lid,  and  on  the  west  sido  of  Ru^h  Street, 
nd  Illinois  Streets;  and  that  in  the  estab- 
le  and  the  passing  of  the  foregoing  ordi- 
le,  the  said  city  of  Chicago  has  in  all 
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ains  a  statement  that  the  grade  was  estab- 
lewalks  were  made,  hut  none  as  to  whether 
ilunicipal  Code  oE  the  city  of  Chicago  was 
I  by  the  common,  or  city  council  of  said 
it  was  passed,  or  that  it  had  been  passed 
rce  at  the  time  of  making  any  part  of  said 
vhat  constituted  said  Municipal  Code. 
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i  The  People  v.  City  of  Cliicajfo. 


Messrs.  Weigley,  Bulkley  &  Gray,  for  appellants. 
Mr.  Clarence  A.  Knight,  for  appellee. 

McAllister,  J.  It  is  the  settled  law  of  the  Supreme  Court 
of  this  State,  that  the  writ  of  inandaimca  is  only  to  be  awarded 
in  a  case  where  the  party  applying  for  it  shall  show  a  clear 
right  to  have  the  thing  sought  by  it  done,  and  by  the  person 
or  body  sought  to  be  coerced;  that  the  petition  must  show  on 
its  face  a  clear  right  to  the  relief  demanded  by  tlie  relator, 
who  must  distinctly  set  fortli  all  the  material  facts  on  which 
he  relies,  so  that  the  same  may  be  admitted  or  traversed.  The 
People  ex  rel.  v.  Glann,  70  111.  232;  The  People  ex  re),  v. 
Davis,  93  III.  133.  Tlie  court  exercises  a  discretion  in  grant- 
ing or  refusing  the  writ,  and  if  the  right  be  doubtful  it  will 
be  refused.     Lavalle  v.  Soucv,  96  111.  467. 

'*  A  writ  of  7na}idamic8  will  be  granted  against  municipal 
corporations  and  their  otKcers  whenever  they  refuse  or  un- 
reasonably neglect  to  perform  any  duty  clearly  enjoined  upon 
them  by  charter  or  statute  or  law,  and  there  is  no  specilic  legal 
remedy  adequate  to  enforce  the  right  of  the  public  or  the 
specific  legal  right  of  the  relator."  Dill.  Municipal  Corp.  (Ist 
Ed.)  Sec.  665. 

It  is  not  claimed  by  counsel  for  appellants  that  they  were 
entitled  to  the  writ  of  mafidamus  on  the  ground  that  the 
statute  or  charter  under  which  the  city  was  organized  innx)sed 
upon  it  the  duty  of  keeping  the  streets  in  a  reasonably  safe 
condition,  and  that  Rush  Street,  at  the  place  in  question,  was 
not,  as  respected  the  sidewalk,  in  such  condition,  by  reason  of 
the  rise  therein  of  from  nine  to  twelve  inches,  but  in  argu- 
ment they  base  the  right  to  such  writ  upon  the  provisions  of 
an  ordinance. 

The  short  answer  to  that  contention  is,  that  no  ordinance  of 
the  city  of  Chicago  is  set  out  in  the  petition  as  in  force  at  the 
time  when  the  sidewalks,  or  either  of  them,  in  question,  were 
made* 

There  is  no  such  thing  known  to  the  laws  of  this  State  as 
the  "  Municipal  Code  of  Chicago  "  mentioned  in  the  petition, 
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and  of  which  the  courts  can  take  judicial  notice.  Hence  the 
aHegcd  ordinance,  like  any  other  matter  of  fact,  should  have 
been  set  out  in  the  petition,  if  any  rights  were  to  be  based 
upon  it.  Dill.,'  Sec.  346  ;•  Trustees  v.  Lefler,  23  111.  90; 
Harker  v.  Mayor,  17  Wend.  199. 

The  rules  of  pleading  applicable  to  such  a  case  must 
necessarily  be  analogous  to  those  which  obtain  in  cases  where 
rights  are  predicated  upon  a  private  statute.  It  was  indis- 
pensable that  the  time  when,  the  place  where,  and  the  body 
by  whom  the  alleged  ordinance  was  passed,  with  a  recital 
of  so  much  of  the  ordinance  as  was  material,  should  have 
been  stated  and  embodied  in  the  petition  in  some  manner 
that  would  admit  of  a  proper  traverse  by  the  opposite  party. 
Gould  on  PI.,  3d  Ed.,  Chap.  3,  Sec.  16;  9  Bac.  Abr.  Statute 
L.,  p.  261. 

The  petition  fails  to  show  when  either  sidewalk  was  made. 
It  may  have  been  more  than  twenty  years  before  the  peti- 
tion was  filed.  It  also  fails  to  show  of  what  material  or  how 
they  were  made.  The  petition  was  clearly  insulBcient,  and 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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George  Schneider  et  al. 

V. 

Voluntine  C.  Turner. 


Gawwg—See.  130,  Criminal  Code — Street  RaiJicay  Stock— Option  Con- 
tract— **  Agree  ^' — Consideration. 

1 .  An  agreement  to  sell  a  certain  number  of  shares  of  the  capital  stock 
of  a  street  railway  company  at  a  stipulated  price,  if  taken  on  or  before  a 
future  date,  is  to  be  regarded  as  a  contract  giving  an  option  to  buy  such 
shares  of  stock  at  a  future  time.  It  is,  therefore,  within  the  prohibition  of 
Sec.  130  oF  the  Criminal  Code. 

2.  The  instrument  in  question,  in  the  case  presented,  can  not  be  regarded 
merely  as  a  proposition  which  could  be  accepted  if  not  withdrawn  within 
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the  time  limited.  The  word  *'  asrree  **  imports  a  con$iideration,  and  it  is 
not  competent  for  the  pLiintiffs  by  averment  and  parol  evidence!  to  show  a 
want  of  consideration. 

3.     When  such  a  contract  is  precisely  within  the  letter  and  spirit  of  the 
statute  it  is  void,  without  regard  to  the  question  of  intent. 

[Opinion  filed  September  6,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaey,  Judge,  presiding. 

This  was  an  action  of  assumpsit  brought  by  appellants 
as^inst  appellee  to  recover  damages  for  the  non-performance 
by  the  latter  of  an  alleged  contract  for  the  sale  of  certain 
shares  ef  the  stock  of  the  North  Chicago  City  Eailway  Com- 
pany. The  declaration  originally  contained  eight  counts;  but 
the  plaintiffs  having  dismissed  as  to'  all  but  the  fifth,  seventh 
and  eighth  counts,  those  three  alone  are  in  question.  The 
fifth  count  sets  out  in  hceo  verba^  the  following  instrument  in 
writing: 

Chicago,  November  11, 1885. 
"In  consideration  of  one  dollar  (Sl.OO)  and  other  valuable 
considerations,  receipt  of  which  is  hereby  acknowledged,  I 
hereby  agree  to  sell  to  George  Schneider,  Walter  L.  Peck  and 
Ferd.  W.  Peck,  seventeen  hundred  and  eighty -six  (1,T8G)  shares 
of  the  capital  stock  of  the  North  Chicago  City  Railway  at  six 
hundred  dollars  ($600)  per  share,  if  taken  on  or  before  the 
fifteenth  day  of  December,  1885. 

"V-.  C.  Turner." 

Plaintiffs  averred  that  tliereafter,  to  wit,  the  14th  day  of 
December,  1885,  at,  to  wit,  the  county  aforesaid,  they  tendered 
the  said  defendant  the  aggregate  price  of  said  1,786  shares  of 
capital  stock  mentioned  in  said  writing,  to  wit,  the  sum  of 
§1,071,600,  and  said  plaintiffs  then  and  there  requested  said 
defendant  to  soli  and  deliver  to  said  plaintiffs  the  aforesaid 
shares  of  stock;  yet  the  said  defendant  then  and  there  refused 
to  deliver  said  shares  of  stock  to  the  plaintiffs  and  has  since 
hitherto  refused  to  deliver  the  same,  whereby,  etc. 
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The  seventh  count  sets  out  in  hmc  verba  the  same  instrument, 
also  a  subsequent  parol  agreement  between  the  parties  made 
November  21,  1885,  modifying  said  written  contract  as  re- 
spects the  time  and  manner  of  payment  of  the  price  mentioned 
in  the  writing,  but  in  no  other  respect,  and  avers  that  there- 
after, to  wit,  on  the  12th  day  of  December,  1S85,  at  said 
county,  tlie  plaintiffs  notified  said  defendant  of  their  accept- 
ance of  the  aforesaid  agreement,  and  that  afterward,  to  wit, 
on  the  14th  day  of  December,  1885,  the  said  defendant  noti- 
fied the  said  plaintiffs  that  lie  would  refuse  to  receive  said 
amount  of  the  pnrcliase  price  for  said  shares,  although  plaint- 
iffs were  ready  and  willing  to  pay,  etc.,  and  thereby  waived 
any  tender,  etc. 

The  eighth  count  of  said  declaration  was  as  follows: 
**And  whereas  also,  the  said  defendant  afterward,  to  wit,  on 
the  11th  day  of  November,  1885,  at  the  place  aforesaid,  made 
and  delivered  to  said  plaintiffs  a  certain  other  writing,  in  words 
and  figures  as  follows,  to  wit: 

«' Chicago,  Nov.  11,  1885. 
"'In  consideration  of  one  dollar  (Sl.OO)  and  other  valuable 
considerations,  receipt  of  which  is  hereby  acknowledged,  I 
hereby  agree  to  sell  to  George  Schneider,  Walter  L.  Peck  and 
Ferd.  W.  Peck,  seventeen  hundred  and  eighty-six  (1,786)  shares 
of  the  capital  stock  of  the  North  Chicago  City  Railway,  at  six 
hundred  dollars  (?600)  per  share,  if  taken  on  or  before  the 
fifteenth  day  of  Pecember,  1885. 

«'V.  C.  TURNKB.'" 

"And  said  plaintiffs  aver  that  said  written  agreement  was 
made  and  signed  by  said  defendant  without  any  good  or 
valuable  consideration;  and  that  said  defendant  did  not  receive, 
nor  did  said  plaintiffs  pay,  the  one  dollar  or  the  other  valu- 
able considerations  mentioned  in  said  writing;  and  they  fur- 
ther aver  that  said  plaintiffs  did  afterward,  to  wit,  on  the  14:th 
day  of  December,  1885,  tender  said  defendant  the  aggregate 
])rice  aforesaid  of  said  1,786  shares  of  stock,  to  wit,  the  sum  of 
§1,071,600,  and  requested  said  defendant  to  deliver  them  the 
aforesaid  shares  of  capital  stock. 
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"  And  they  further  aver  that  at  the  time  of  said  oflFer  on 
the  part  of  said  defendant,  and  at  the  time  of  said  tender  on 
the  part  of  said  plaintiffs,  said  defendant  was  the  owner  of,  or 
had  the  control  of,  and  the  right  to  contract  for,  the  sale  of 
said  shares  of  stock. 

''Plaintiffs  further  aver  that  said  offer  was  made  by  defend- 
ant because  it  would  probably  require  so  much  time  to  make 
examination  into  the  condition,  property  and  franchises  of  the 
North  Chicago  City  Kail  way  Company,  and  to  ascertain  the 
value  of  such  ])roperty;  and  the  time  for  the  performance  of 
said  contract  and  its  acceptance  was  not  so  fixed  for  the  pur- 
pose of  speculating  upon  the  rise  and  fall  in  the  value  of  said 
stock,  and  that  there  was  no  intention  on  the  part  of  said 
plaintiffs,  and  there  was  no  agreement  or  understanding  be- 
tween plaintiffs  and  defendant  at  that  time  and  thereafter,  that 
said  contract  should  be  performed  by  the  settlement  or  adjust- 
ment of  the  difference  in  value  between  the  conti'act  price  and 
the  market  price,  if  there  should  be  any,  of  such  stocks  at  the 
time  fixed  for  such  acceptance  and  performance.  Yet  the 
said  defendant  then  and  there  refused  to  deliver  said  shares  of 
stock  to  the  plaintiffs,  and  has  since  hitherto  refused  to  deliver 
the  same,  whereby  plaintiffs  have  been  deprived  of  divers 
great  gains  and  profits  which  would  have  accrued  to  them  ' 
from  the  delivery  of  the  said  shares  of  stock." 

The  defendant  demurred  to  each  of  said  counts,  and  the 
demurrer  was  sustained  to  each,  and,  the  plaintiffs  electing  to 
abide  by  their  declaration,  the  court  gave  final  judgment 
against  them,  from  which  they  prosecute  this  appeal. 

Messrs.  Smith  &  Pence,  for  appellants. 

A  contract  which  does  not  involve  in  its  performance  the 
settlement  thereof  by  an  adjustment  and  payment  of  the  dif- 
ferences between  the  contract  price  and  the  market  value  at  the 
time  of  the  supposed  performance,  is  not  a  gambling  contract 
per  86^  or  under  the  statutes  of  this  State,  because  it  is  not 
affected  by  the  vice  of  a  gaming  intention.  Pickering  v. 
Cease,  79  111.  328;  Tenney  v.  Footo,  4  111.  App.  594;  Same  v. 
Same,  95  111.  99;  Pearce  v.  Foote,  113  111.  228;  Webster  v 
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Sturgess,  7  111.  App.  560;  McCormick  v.  Nichols,  19  111.  App. 
334;  Beveridge  v.  Hewitt,  8  HI.  App.  467;  CoflFman  v.  Young, 
20  111.  App.  76;  Bigolow  v.  Benedict,  70  N.  Y.  202;  Morti- 
mer V.  McCallan,  6  M.  &  W.  58;  Thacker  v.  Hardy,  L.  Q.  R 
(4  B.  Div.)  685;  Kent  v.  Mittenberger,  13  Mo.  App.  607; 
Whitesides  v.  Hunt,  97  Ind.  191. 

The  court  will  never  construe  a  statute  accordiing  to  the 
letter,  which  is  manifestly  unjust  in  its  operation,  if  it  can  be 
avoided. 

This  contract  was  made  in  the  utmost  good  faith  between 
business  men  in  a  legitimate  business,  without  any  suspicion 
that  they  were  engaging  in  a  gambling  transaction,  or  doing 
anything  against  the  morals  or  peace  of  the  community. 

It  is  clear  that  this  court  and  the  Supreme  Court  deem  it 
necessary  that  such  contract  should  of  itself  involve  the  ele- 
ment of  gambling  before  the  statute  can  be  invoked;  and  to 
constitute  such  a  gambling  element  an  agreement  or  under- 
standing must  be  had  between  the  parties  to  the  eflFect  that 
stock  should  not  be  delivered,  but  the  difference  only  between 
the  contract  price  and  the  market  values  at  times  of  perform- 
ance should  be  adjusted  and  paid. 

The  construction  given  by  this  court  and  the  Supreme  Court 
to  Sec.  130  of  the  Criminal  Code  neces5?arily  requires  an  inter- 
pretation to  be  given  to  the  word  "option"  different  somewhat 
from  the  common  definition  of  that  word.  In  other  words,  it 
requires  an  ascertainment  of  the  meaning  of  that  word  as  used 
in  the  commercial  world,  on  the  stock  exchange  and  board  of 
trade. 

This  statute  was  passed  for  the  purpose  of  meeting  certain 
evils  which  had  grown  up  on  the  stock  exchange,  and  especially 
on  the  board  of  trade  in  Chicago,  and  the  language  used  in 
the  statute  was  in  conformity  with  its  accepted  meaning  on 
the  board  of  trade.     Teniiey  v.  Foote,  4  111.  App.  598. 

In  other  words,  the  language  of  the  statute  contains  the 
idea  that  the  transaction  against  which  it  isleveled  must  involve 
the  element  of  gambling,  as  generally  understood.  That  is,  it 
must  be  a  bet  upon  an  uncertain  event  and  not  a  mere  sale  and 
transfer  of  stock. 
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The  definition  of  gambling  as  given  by  the  Supreme  Conrt 
in  Merchants  S.  L  &  T.  Co.  v.  Goodrich,  76  111.  554,  is  the 
following:  "A  wager  is  a  contract  by  which  two  or  more 
parties  agree  that  a  certain  sum  of  money  or  other  thing 
nhall  be  paid  or  delivered  to  one  of  them  on  the  happening 
of  an  uncertain  event." 

The  contract  in  question  does  not  involve  any  such  element. 
If  it  i-clatcd  to  real  estate,  no  one  would  pretend  that  it 
involved  the  idea  of  a  bet 

The  evils  sought  to  bo  remedied  are  the  betting  upon  the 
price  of  commodities  enumerated  by  an  agreement  to  settle 
and  adjust  the  diflEerence  without  delivery  of  the  commodities. 
When  the  commodity  is  to  be  delivered  then  it  becomes  a 
legitimate  mercantile  transaction. 

The  intention  of  the  legislature  was  to  provide  punishment 
for  crime.  It  is  not  to  be  presumed  that  it  had  any  desire  to 
punish  innocent  parties  or  to  prohibit  commercial  transactions 
wliich  were  not  per  ae  against  public  policy.  There  were 
classes  of  commercial  transactions  well  known  in  the  community 
which  were,  in  effect,  nothing  but  gambling.  The  general 
assembly  were  legislating  upon  the  question  of  gambling,  and 
undoubtedly  desired  to  cover  by  some  appropriate  provisions 
such  gambling  commercial  transactions,  and  hence  section  180 
was  passed.  If  that  section  means  what  counsel  for  a])pellees 
will  contend,  then  the  legislature  did  an  absurd  thing  and 
passed  a  statute  which  "would  lead  to  an  absurd  consecjucnce," 
which  would  prohibit  innocent  bona  fide  commercial  transac- 
tions, and  which  in  no  wise  would  interfere  with  that  class  of 
commercial  transactions  which  this  court  and  the  Su[)reme 
Court  have  held  to  be  gambling  transactions  and  which  fall 
within  tlie  meaning  of  this  statute. 

The  contract  of  November  11,  18S5,  was  without  consider- 
ation, and,  unless  accepted,  was  a  mere  offer  which  might  have 
boeu  withdrawn  at  any  time  before  acceptance,  but  when  ac- 
cepted on  December  14,  1885,  it  became  a  binding  contract,  a 
promise  for  a  promise,  and  the  performance  of  it  was  fixed  to 
be  made  on  or  before  December  15,  1885. 

In   the  amended  eighth  count,  it  is  alleged  that  said  6ui> 
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posed  contract  was  signed  and  accepted  without  any  good  or 
valuable  consideration,  and  that  plaintiff  did  not  receive  the 
dollar  or  the  other  valuable  considerations  mentioned  in  the 
instrument.  The  demurrer  admits  this.  If  there  was  no  con- 
sideration, then  the  instrument  was  a  mere  offer  not  binding 
on  the  proposer  until  such  offer  was  accepted,  and  wlien  ac- 
cepted it  was  a  promise  for  a  promise. 

The  plaintiff  made  tender  of  tlie  contract  price  within  the 
time  fixed  by  the  offer,  and  defendant  refused  to  perform. 
Thus  the  transaction,  lx>th  inform  and  substance,  was  a  boiia 
fide  transaction  without  any  element  of  a  gambling  option,  or 
of  an  option  such  as  is  described  in  Sec.  130  of  the  Criminal 
Code. 

Though  one  dollar  and  other  valuable  considerations  are 
acknowledged  as  having  been  received  by  Turner,  yet  it  is 
clear  law  that  a  receipt  can  always  be  explained  or  disputed, 
or  shown  to  be  merely  colorable.  2  Chitty  on  Contracts  (11 
Am.  Ed.)  1118;  Bishop  on  Contracts,  Sec.  75;  2  Wharton  on 
Ev.  Sees.  1042,  1039,  1064,  1077,  1083;  1  Greenleaf  on  Ev. 
Sec.  305;  Furbnsh  v.  Goodwin,  25  N.  H.  425;  Huebsch  v. 
Scheel,  81  III.  281;  Honeyman  v.  Jarvis,  64  111.  366;  Bowes  v. 
Foster,  2  Hurl.  &  N.  779. 

Messrs,  Goudy,  Green  &  Goudy,  for  appellee. 

It  might  be  admitted,  for  the  sake  of  argument,  that  the 
main  object  of  the  legislature  was  to  prevent  the  dealing  in 
privileges  to  buy  or  sell,  which  were  usually  settled  by  tlie 
payment  of  differences.  The  question  before  the  legislature 
was  to  make  a  law  which  would  effectually  break  up  the  per- 
nicious practice.  It  was  well  known  that  all  manner  of  prac- 
tices and  forms  were  resorted  to  in  order  to  evade  the  common 
law  rule  that  such  contracts  were  void.  Therefore  the  legis- 
lature deemed  it  expedient  to  go  to  the  root  of  the  matter, 
and  to  make  every  contract  giving  the  privilege  to  buy  or  sell 
at  a  future  time,  void.  If  the  contract  on  its  face  came  witliin 
the  terms  of  the  statute,  it  was  bad  and  beyond  cure;  if  it  was 
valid  on  its  face,  but  did  not  express  the  true  contract,  sudi 
real  contract  could  be  proved  outside  of  the  apparently  good 
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contract     Tlie   language  is  broad  and  free  from  ambiguity, 
thus  excluding  any  ground  for  construction. 

A  contract  for  tlie  sale  of  grain  or  of  stock,  to  be  delivered 
in  the  future  at  a  time  to  be  fixed  by  either  buyer  or  seller, 
was  always  valid,  and  was  not  affected  by  section  130;  but  a 
contract  giving  the  privilege  to  make  a  contract  for  sale  in  the 
future  was  a  different  thing,  and  one  prohibited  by  the  statute. 
It  is  not  a  logical  or  proper  conclusion  to  say  that  a  contract 
expressly  within  the  language  of  the  statute  is  good  for  the 
want  of  the  element  which  avoided  such  contracts.  The  par- 
ties can  not  accomplish  that  result,  neither  can  the  legislature. 
Tlie  object  of  this  statute  clearly  was  to  take  away  every  pre- 
text for  transactions  which  had  become  a  public  evil. 

The  court  "must  seek  for  the  intention  in  the  words  of  the 
act  itself."  The  act  says  that  all  contracts  whereby  one  per- 
son contracts  to  have  or  give  to  himself  or  another  the  option 
to  sell  or  buy  at  a  future  time,  etc.,  shall  be  void.  The  act  is 
expressed  in  clear  and  precise  terms.  All  such  options  are 
prohibited.  The  court  is  "not  at  liberty  to  suppose  that  the 
legislature  intended  anything  different  from  what  their  lan- 
gna'ge  implies."     Commonwealth  v.  Kimball,  24  Pick.  366. 

The  statute  makes  all  pure  options  void,  and  the  court  can 
not  inject  into  the  statute  a  limitation  not  found  therein.. 
Therefore  it  follows  that  the  contract  sued  on,  which  is  admit- 
tedly an  option  contract,  is  void,  and,  being  void,  can  not  be 
made  valid  by  extrinsic  evidence. 

We  insist  that,  even  if  the  plaintiffs  were  at  liberty  to  deny 
the  consideration  mentioned  in  the  instrument,  and  thus  change 
its  legal  import,  yet  they  would  have  no  cause  of  action.  In 
that  case,  the  instrument  being  without  consideration,  would 
be  ntcdum  pactum^  and  unenforceable.  To  make  a  valid  c,on- 
tract  both  parties  must  be  bound.  In  the  case  supposed,  Tur- 
ner alone  would  be  bound.  Clearly,  if  there  was  no  consider- 
ation, he  was  not  bound  when  he  signed  the  instrument.  The 
count  alleges  that  afterward  plaintiffs  tendered  the  price  and 
requested  a  delivery  of  the  stock,  but  Turner  then  and  there 
refused  to  perform. 

This  case  is  like  the  celebrated  case  of  Cooke  v.  Oxley,  3  T. 
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R.  653.  The  declaration  alleged  that  the  defendant  pro- 
posed to  the  plaintiff  that  the  former  should  sell  and  deliver 
to  the  latter  266  hogsheads  of  tobacco,  whereupon  the  plaint- 
iff desired  the  defendant  to  give  him  (plaintiff)  time  to  agree 
to  or  dissent  from  the  proposal  until  the  hour  of  four  of  the 
afternoon  of  that  day,  to  which  the  defendant  agreed;  and 
thereupon  the  defendant  proposed  to  the  plaintiff  to  sell  and 
deliver  the  same  to  the  plaintiff  upon  the  terms  aforesaid,  if 
the  plaintiff  would  agree  to  purchase  them  upon  the  terms 
aforesaid,  and  would  give  notice  thereof  to  the  defendant 
before  the  hour  of  four  of  the  afternoon  of  that  day.  The 
plaintiff  averred  that  he  had  agreed  to  purchase  the  same  upon 
the  terms  aforesaid,  and  did  give  notice  thereof  to  the  defend- 
ant before  the  hour  of  four  in  the  afternoon  of  that  day.  He 
also  averred  that  he  requested  defendant  to  deliver  to  him  the 
said  hogsheads,  and  offered  to  pay  to  the  defendant  the  price 
for  the  same,  yet  the  defendant  refused. 

A  motion  in  arrest  of  judgment  was  sustained  on  the 
ground  that  there  was  no  consideration  for  the  defendant's 
promise. 

In  Eoutledge  v.  Grant,  4.  Bing.  651,  the  same  doctrine  is 
laid  down  on  the  authority  of  Cooke  v.  Oxley.  The  case  of 
Adams  v.  Lindsell,  1  B.  &  A.  681,  which  is  sometimes  said  to 
break  in  upon  the  authority  of  Cooke  v.  Oxley,  is  referred  to, 
and  the  distinction  pointed  out  that  in  that  case  the  contract 
was  made  by  post. 

In  Faulkner  v.  Ilebard,  26  Vt.  452,  it  was  held  that  a  con- 
tract for  the  sale  of  property,  which  is  merely  what  is  termed 
a  refusal  of  the  property  by  one  of  tlie  parties,  leaving  it  op. 
tional  with  the  other  party  whether  he  will  take  the  property 
within  a  certain  time  or  not,  unless  upon  some  other  consider- 
ation or  under  seal,  would  not  be  valid  in  law  for  want  of  a  con- 
sideration, Redfield,  Ch.  J.,  delivering  the  opinion  of  the 
court.  See.  also,  Eskridge  v.  Glover,  5  Stew.  &  Porter,  264; 
Stitt  V.  Huidekoper,  17  Wall,  384;  Johnson  v.  Filkington,  39 
Wis.  62;  Smitli  v.  Weaver,  90  111.  392. 

Where  an  instrument  recites  a  consideration  it  can  not  be 
shown  by  extrinsic  evidence  that  there  was,  in  fact,  no  cousid- 
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eration,  for  the  purpose  of  annulling  the  iustniraent  or  chang- 
ing its  legal  import.  Stackpole  v.  Arnold,  11  Mass.  27;  Miller 
V.  Edgerton,  15  Pac.  Rep.  894;  Goodspeed  v.  Fuller,  46  Me. 
141;  Grout  v.  Townsend,  2  Den.  336;  Belden  v.  Seymour, 
8  Conn.  304;  Jones  v.  Buffiira,  50  111.  277;  Arthur  v.  Arthur, 
28  N.  T.  24;  Stackpole  v.  Robbins,  47  Barb.  212. 

McAllister,  J.  Tlie  ground  upon  which  the  insufficiency 
of  the  declaration  was  predicated  was,  that  the  instrument  set 
out  in  the  respective  counts  thereof,  was  an  agreement,  a  con- 
tract, and  that  it  was,  upon  its  face,  a  contract  to  give  the  plaint- 
iffs the  option  to  buy,  at  a  future  time,  the  shares  of  stock 
therein  mentioned ;  and  that  therefore  it  came  directly  within 
the  prohibition  of  Sec.  130  of  the  Criminal  Code,  which  reads  as 
follows:  "Whoever  contracts  to  have  or  give  to  himself  or 
another  the  option  to  sell  or  buy  at  a  f ntrire  time  any  grain  or 
other  commodity,  stock  of  any  railroad  or  other  company,  or 
gold,  or  foi-estalls  the  market  by.  spreading  false  rumors  to 
influence  the  price  of  commodities  therein,  or  corners  the 
market,  or  attempts  to  do  so,  in  relation  to  any  of  sucli  com- 
modities, shall  be  lined  not  less  than  $10,  nor  more  than  81,000, 
or  confined  in  the  county  jail  not  exceeding  one  year,  or  both  ; 
and  all  contracts  onade  in  violation  of  this  seciiori,  ahull, be 
considered  gamhling  contracts  and  shall  he  void,^^ 

The  counsel  for  appellants  earnestly  insist  that  the  eighth 
count  of  plaintiffs'  declaration  is  gpod  notwithstanding  said 
statute ;  because,  tliey  say,  in  view  of  the  averments  in  that 
count,  which  are  to  be  taken  as  admitted  by  the  demurrer, 
there  was  no  contract,  for  the  want  of  a  consideration;  and 
lience  the  instrument  set  out  is  to  be  regarded  as  a  mere  ])rop- 
osition,  which  would  not  be  within  the  statute,  and  not  having 
been  withdrawn,  would,  if  accepted  within  the  time  specified, 
become  a  contract  from  the  time  of  acceptance  and  be  valid. 
They  further  claim  that,  at  all  events,  the  averments  to  the 
effect  that  there  was  no  intention  to  settle  upon  differences, 
saved  the  transaction  from  the  denunciation  of  the  statute. 

A  demurrer  admits  only  such  facts  as  are  well  pleaded. 
Whether  those  matters  were  well  pleaded,  and  whether  the 
case  falls  within  said  section  of  the  Criminal  Code,  must,  as  it 
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tjeems  to  us,  depend  upon  the  decision  of  the  question  whether 
tlie  instrument  set  out  is  to  be  regarded  as  an  agreement,  a  con- 
tract, or  a  mere  proposition  for  a  sale.  If  it  did  not  amount 
to  a  contract,  but  was  a  mere  proposition  for  one,  then  it  was 
clearly  not  within  said  statute;  for,  to  be  within  it,  there  must 
have  been  a  contract  to  give  to  the  defendant  or  to  the  plaint- 
iffs the  option  to  sell  or  buy  at  a  future  time  the  shares  of 
stock  mentioned.  Tlie  question  is  not  entirely  free  from  diffi- 
culty, but  we  are  inclined  to  the  opinion  that  such  instrument 
is  to  be  regarded  and  taken  as  a  contract  giving  to  the  plaint- 
iffs the  option  to  buy  the  shares  of  stock  in  question  at  a  future 
time.  It  savs:  "In  consideration  of  one  dollar  and  other  valu- 
able  considerations,  receipt  of  which  is  hereby  acknowledged, 
/  hereby  agree  to  sell  to  George  Schneider,  etc.,  seventeen 
hundred  and  eighty-six  shares  of,  etc.,  at  $600  per  share,  if 
taken  on  or  before  the  fifteenth  day  of  December,  18S5 ;"  and 
duly  signed  by  the  defendant. 

In  each  count  it  was  alleged  that  this  instrument  was  made 
by  the  defendant  and  delivered  to  the  plaintiff's,  and  we  are 
unable  to  perceive  that,  as  regards  that  instrument,  anything 
is  wanting  to  constitute  an  agreement,  a  contract.  It  expressly 
recites  a  consideration.  It  does  not  expressly  appear  that  such 
consideration  moved  from  the  plaintiffs;  but  it  will  be  under_ 
stood  and  is  implied  in  this,  as  in  other  cases,  that  it  moved 
from  the  parties  to  whom  the  promise  was  made,  as  in  the 
case  of  the  promise  itself.  And  there  the  rule  is,  that  if  a 
party  to  a  contract  promised  payment,  witliout  saying  to  whom, 
it  shall  be  underst<jod  that  he  promised  payment  to  him  from 
whom  the  consideration  moved.  Morris  v.  Litchfield,  14  111. 
Apj).  S3. 

In  Andrews  v.  Pontue,  24  Wend.  289,  the  court  said :  "The 
contract  will  then  be,  'I  do  hereby  agree  and  bind  myself  to 
pay  to  Samuel  Andrews  the  sum  of  one  hundred  dollars, 
whenever,  and  as'soon  as  Sheriff  street  shall  be  opened.' 
Words  like  these  standing  alone,  were,  in  Easter  term,  1839, 
held  by  the  Queen's  Bench,  in  England,  to  import  a  consider- 
ation, and  were  received  as  sufficient  to  sustain  an  action  upon 
an  account  stated.     Davies  v.  Wilkinson,  1  Jurist,  Am.  Ed.  by 
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Halst.  &  Voorh.  372.  The  words  were,  '  I  agree  to  pay  C.  D. 
695  pounds/  (mentiouiag  time  and  place  for  all  except  ninety- 
iive  pounds,)  and  adding,  *  the  remaining  ninety-five  pounds  to 
go  as  a  set-oflf,  etc.,  on  a  certain  debt'  The  court  pronounced 
tills  to  be  an  agreement^  not  a  promissory  note;  and  held  tliat 
the  word  cujree^  of  itself  imported  a  consideration.  Lord  Den- 
man,  Ch.  J.,  said:  *I  think  the  promise  in  this  case  conveyed 
by  the  words,  *'I  agree  to  pay,"  imports  a  consideration,  with- 
out doinor  anv  violence  to  the  language.'  And  the  tiiree  other 
learned  judges,  Littledale,  Patterson  and  Coleridge,  expressly 
concurred  in  the  remark."  in  Ives  v.  Hazard,  4  B.  I.  27,  the 
court  says:  *'The  counsel  for  the  respondent  contend  that  the 
words  of  the  memorandum  import  an  offer  to  sell  and  nothing 
more.  We  think  the  language  imports  an  agreement  to  sell. 
Tlie  language  is,  ^I  agree  to  sell ;'  the  consideration  isex])res6ed, 
and  the  time  when  possession  is  to  be  given  is  iLxed  by  the 
memorandum." 

So,  in  the  case  in  band,  the  words  import  an  iigreement 
to  give  to  the  plaintiffs  the  choice,  privilege,  or  option  to  buy 
in  the  future  the  sliares  mentioned  in  the  memomndum,  and 
fixes  the  time  within  which  such  option  was  to  be  exercised. 
The  word,  *agree,'  was,asto  its  legal  m«aniiig,  defined  inSj)auld- 
ing  V.  Hallenbeck,  30  Barb.  299.  The  court  said:  "Agrees, 
ez  vi  terminiy  means  tliat  it  is  the  agreement  of  both  parties, 
both  concurring  on  the  point,  whether  both  sign  or  not" 
That  definition  is  in  consonance  with  that  given  in  the  leading 
case  of  Wain  v.  Walters,  5  East,  10;  Barton  v.  McLean,  5  Hill, 
256. 

Regarding  the  instrument  as  a  contract  in  writing,  as  we  are 
inclined  to  think  we  should,  then,  by  the  rules  of  law  estab- 
lished by  the  cases  cited  by  appellee,  it  was  not  competent  for 
plaintiffs  by  averment  and  oral  proof,  to  alter  or  change  the 
character  and  legal  effect  of  that  contract  on  the  ground  of 
want  of  consideration,  or  to  transmute  it  into  a  mere  offer  or 
proposal.  And  it  being,  on  its  face,  a  contract  precisely  within 
the  letter  and  spirit  of  the  statute  in  question,  it  must  suffer 
annihilation  therefrom,  without  regard  to  the  question  with 
what  intent  the  contract  was  made.     It  is  a  universal  princi- 
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pie,  that  a  man  shall  be  taken  to  intend  that  whicli  he  doe^ 
Starkie  on  E  v.,  Part  4,  p.  739.  Tliat  was  the  principle  which  was 
applied  in  Weteter  v.  Stiirges,  7  111.  A  pp.  560,  a  case  directly 
in  point;  People  v.  Brooks,  1  Dan.  457;  Smith  v.  Brown,  1 
Wend.  231.  The  rale  appears  to  be,  tliat  in  acts  7nala  in  &e^ 
the  intent  governs,  but  in^ those  mala  prohibita,  the  only  in- 
quiry is,  has  the  law  been  violated?  Morris  v.  The  People,  3 
Den.  402, 403.  In  Gilbert  v.  Bone,  64  111.  524,  the  court  said : 
"It  is  undoubtedly  the  general  rule,  that  individuals  charged 
with  disobedience  to  penal  laws  can  not  exonerate  themselvea 
on  the  ground  of  good  faith  or  error  of  judgment;  and  it  has 
been  held  that  no  excuse  of  this  kind  will  avail  against  the 
]Xjreniptory  words  of  a  statute  ira;)osing  a  i>enaUy.  If  the 
prohibited  act  has  been  done,  the  penalty  must  be  paid.  Cal- 
craft  v.  Gibbs,  3  T.  R  19;  Caswell  .v.  Allen,  7  Johns.  63; 
Morris  v.  The  People,  3  Den.  381,  402. '"  It  follows  from  the 
principles  above  announced,  tr>at  the  averments  in  tlie  eighth 
count  of  the  declaration,  respecting  the  purpose  and  intention 
of  the  parties  in  making  the  contract,  were  immaterial,  because 
none  of  the  matters  averred  would  be  admissible  in  evidence 
to  show  that  the  statute  had  not  been  violated,  or  to  relieve 
from  the  consequences  of  such  violation.  Tljecase  is  an  inter- 
esting and  important  one.  We  have  given  it  all  the  consider- 
ation practicable,  under  our  circumstances,  as  regards  the  busi-  , 
ness  of  this  court  We  may  be  radically  wrong  in  our  views, 
but  have  the  consolation  of  knowing  that  our  decision  may  be 
reviewed  by  a  higher  tribunal  where  such  errors  as  we  may  have 
fallen  into  can  bo  corrected.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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V. 


Martin  Doktor  et  al* 


Tntsf  Deeds — Agency — Payment  to  Broker — Bill  fc  Have  Trust  Deed 
and  Notes  Canceled — Cnstcm, 
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Upon  a  bill  filed  to  have  a  trust  deed  and  the  notes  secured  thereby  deliv- 
ered up  to  be  canceled,  it  is  held:  That  the  broker  from  whom  the  defend- 
ant purchased  the  notes  in  question,  was  not  her  agent  to  receive  payment, 
such  notes  not  havinsr  been  left  with  him;  and  that  she  is  not  bound  by  his 
fraudulent  representations  not  made  in  her  presence. 

[Opinion  filed  September  18,  18S8.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbekt  Jamieson,  Judge,  presiding. 

Bill  in  equity  filed  by  appellees  against  appellant  and  Josef 
Matousek,  praying  that  a  deed  of  trust  which  was  executed  by 
complainants  to  Matousek,  conveying  to  him  a  certain  lot  in 
Chicago,  to  secure  a  loan  of  $500,  may  be  declared  a  cloud  on 
complainants'  title  to  said  lot;  that  the  trust  deed  and  the  notes 
secured  thereby  may  be  delivered  up  to  be  canceled.  The 
facts  are  that  Charles  Drabek  in  November,  1883,  was  a  loan 
agent  in  Chicago,  and  as  such  agent  on  November  2,  1883, 
loaned  to  appellees  $500,  which  was  the  money  of  Jan  and 
Katerina  Wacha.  The  principal  and  interest  notes  were  made 
payable  to  them,  and  the  trust  deed  to  secure  the  notes  ran  to 
Matousek  as  trustee.  The  notes  were  left  in  the  liands  of 
Drabek  until  the  appellant  purchased  them,  at  which  time  shej 
or  her  brother  for  her,  took  possession  of  them,  and  whenever 
interest^became  due  she  received  it  from  Drabek,  as  the  notes 
were  payable  at  his  office,  and  left  with  him  the  matured  in- 
terest note.  In  November,  1885,  the  principal  note  became 
due  and  was  extended  for  two  years,  new  interest  notes  being 
executed,  Drabek  attending  to  the  ti-aiisaetion,  the  appellant, 
Viskocil,  and  appellees  not  meeting  or  knowing  each  other  at 
the  time.  Before  the  two  years  extension  terminated  appel- 
lees paid  the  entire  amount  of  the  principal  and  interest  to 
Drabek,  although  he  did  not  have  possession  of  the  principal 
or  last  two  interest  notes.  In  April,  1887,  appellees  discov- 
ered that  appellant  held  the  three  notes  last  mentioned  and 
filed  this  bill  for  relief  as  stated. 

On  final  hearing  the  court  entered  a  decree  as  prayed  for  in 
the  bill,  from  which  appellant  prayed  an  appeal. 
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Messrs.  GoLDZfER  &  Kodgers,  for  appellant. 

Appellees  could  not  have  been  forced  to  make  payment  to 
any  one  unless  he  had  tliese  notes,  even  if  they  were  due,  and 
if  they  voluntarily  made  it,  they  did  so  at  their  own  peril. 

Where  payment  is  due  on  a  written  instrument  it  is  the 
duty  of  the.  debtor  to  call  for  its  production.  Dunlap's  Paley 
on  Agency,  p.  274;  Wheeler  v.  Guild,  20  Pick.  545. 

And  a  payment  made  before  maturity  is  made  at  the  peri! 
of  party  paying.     Story  on  Bills  and  Notes,  p.  214. 

And  even  wtiere  an  agent  has  authority  to  collect  on  nego- 
tiable instruments  this  does  not  imply  an  authority  to  collect 
before  due.  Story  on  Agency,  Sees.  98  and  104;  Austin  v. 
Thorp,  30  la.  376. 

Messrs.  Jones  &  Lusk,  for  appellees. 

We  maintain  that  the  testimony  of  the  appellant  taken  alone 
is  sufficient  to  show  that  Drabek  was  lier  general  financial 
agent;  that  she  did  all  her  financial  business  through  him; 
that  she  had  loaned  money  through  him  and  to  him,  and  that 
she  liad  deposited  money  with  him,  even  to  her  last  cent;  that 
she  was  satisfied  when  he  told  her  that  "  she  should  be  satis- 
fied; that  everything  is  in  good  order." 

We  respectfully  refer  to  the  case  of  Hurd  v.  Alarple,  10  111. 
App.  421,  in  which  the  court  say:  ''By  placing  the  money 
in  his  hands  to  loan  without  any  restrictions  or  limitations 
upon  his  authority  made  known  to  third  pereons,  appellee  con- 
stituted him  her  general  agent  in  that  behalf." 

If,  therefore,  Drabek  was  appellant's  geneml  agent  in  this 
case,  he  had  full  power  to  collect,  extend  time,  collect  before 
due,  or,  in  short,  do  anything  the  appellant  could  have  done. 

Drabek  certainly  had  the  right  to  collect  the  notes.  Her 
ratification  of  his  acts  in  collecting  the  coupons  would  invest 
him  with  full  power  to  collect  the  principal  note;  and  we  have 
shown,  in  addition,  that  such  is  the  universal  custom  among 
agents  of  that  kind,  when  a  note  is  specifically  made  payable 
at  the  agent's  office.  When  such  a  custom  exists  the  })resump- 
tion  is  that  both  parties  are  acquainted  with  it.  U.  S.  Life 
Ins.  Co.  V.  Advance  Co.,  SO  111.  549;  Thompson  v.  Elliott,  73 
111.  221. 
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Garnett,  J.  When  appellant  purchased  the  notes  in  ques- 
tion she  took  them  from  Drabek  and  kept  them.  At  the  ma- 
tnrity  of  an  interest  note  she  presented  it  for  payment,  in  a 
business-like  manner,  at  his  office,  where  it  was  payable,  and 
received  her  money. 

He  was  not  her  agent,  at  any  time,  in  respect  to  the  making 
or  collection  of  the  principal  or  interest  on  this  loan.  Any 
payment  made  to  him  after  she  took  possession  of  the  notes 
was  made  at  the  peril  of  the  parties  paying.  That  she  had 
other  transactions  with  Drabek  and  had  money  deposited  with 
hiui  is  not  of  the  slightest  importance.  His  fraudulent  rep- 
resentations to  appellees,  not  made  in  the  presence  of  appel- 
lant, can  not,  by  any  known  rule  of  law,  operate  to  her 
diitad  vantage. 

If  Drabek  had  made  the  original  loan  for  appellant,  and  as 
her  agent,  still  he  would  liave  had  no  right  to  receive  princi- 
pal or  interest,  except  where  a  note  was  left  with  him  so  as  to 
give  him  apparent  authority.  Cooley  v.  Willard  et  al.,  34  III. 
6S;  Stiger  v.  Bent,  111  111.  328;  Thompson  ot  al.  v.  Elliott,  73 
111.  221. 

The  evidence  introduced  by  appellees  to  prove  a  custom 
authorizing  Drabek  to  collect  the  notes  has  no  bearing  on  this 
case.  The  proof  had  no  tendency  to  prove  such  a  custom  as 
would  avail  the  appellees  on  the  undisputed  facts  shown  in 
this  record. 

The  decree  of  the  Superior  Court  is  reversed  and  the  cause 
is  remanded. 

He  versed  and  remanded. 


George  B.  Foster  et  al. 

V. 

Frank  P.  Epps. 

Appeal  Bonds — Sh-ict  Construction  as  against  Sureties. 

1.     The  liability  of  a  surety  on  an  appeal  bond  will  not  be  extended  by 
iu) plication  or  construction  beyond  t'je  precise  terms  of  his  undertaking. 
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2.  In  the  ca<«  presented,  the  Appellate  Court  havini;  afHrmed  the  judg:- 
nient  but  eliuiinated  from  the  record  a  finding  that  the  amount  due  the 
plaintiff  was  for  wa^es  as  a  laborer  and  servant  this  court  holds,  in  an  ac- 
tion on  the  appeal  bond,  that  the  judgment  was  affirmed  within  the  precise 
terms  of  the  condition  of  the  bond. 

[Opinion  filed  September  18,  1888.] 

In  ERROR  to  the  Superior  Court  of  Cook  Countj' ;  the  Hon. 
Ellio'it  Anthony,  Judge,  presiding. 

This  was  a  suit  by  Frank  P.  Epps  as  the  obligee  upon  a 
bond  made  June  23,  1885,  by  Charles  L.  Epps  and  Joseph  F. 
Greer  as  principals,  with  George  B.  Foster  and  William  Boha- 
nor  as  sureties  in  the  penal  sum  of  $500,  conditions  as  follows: 

"The  condition  of  the  above  obligation  is  such  tliat  whereas 
the  said  Frank  P.  Epps,  did,  on  the  6th  day  of  June,  A.  D. 
1885,  in  the  Superior  Court  of  Cook  County,  in  the  State  of 
Illinois  aforesaid,  and  of  the  June  term  thereof,  A.  D.  1885, 
recover  a  judgment  against  the  above  bounden  Charles  L.  Epps 
and  Joseph  F.  Greer  for  the  sum  of  two  hundred  and  ninety- 
six  dollars  and  forty-nine  cents,  besides  costs  of  suit,  and 
whereas  said  court  found  tliat  the  demand  therein  sued  for 
was  wages  due  said  Frank  P.  Epps  as  a  laborer  or  servant, 
which  finding  was  expressed  in  the  record  thereof,  from  which 
said  judgment  and  finding  of  the  said  Superior  Court  of  Cook 
County  the  said  Charles  L.  Epps  and  Joseph  F.  Greer  have 
prayed  for  and  obtained  an  appeal  to  the  Appellate  Court  in 
and  for  the  First  District  of  said  State,  upon  giving  bond  prop- 
erly conditioned  in  the  sum  of  five  hundred  dollars.  Now, 
therefore,  if  the  said  Charles  L.  Epps  and  Joseph  F.  Greer 
shall  duly  prosecute  their  appeal  with  effect,  and  moreover, 
pay  the  amount  of  the  judgment,  costs,  interest  and  damages 
rendered  and  to  be  rendered  against  them,  in  case  judgment 
shall  be  affirmed,  the  above  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  virtue." 

The  case  was  submitted  to  the  court  for  decision  without  a 
jury,  upon  an  agreed  statement  of  facts,  from  which  it 
a})peared  that  the  judgment  of  the  Appellate  CourX  on  said 
appeal  was  as  follows : 
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"Charles  L.  Epps  bt  al.  )      Nov.  25,  1885. 
vs.  >      Appeal. 

Frank  P.  Epps.  )       Cook  Superior. 

*'0n  this  day  came  again  the  said  parties,  and  the  court  hav- 
ing  diligently  examined  and  inspected  as  well  the  record  and 
proceedings  aforesaid  as  the  matters  and  things  therein 
assigned  for  error,  and  baing  sufficiently  advised  of  and  con- 
cerning the  premises,  are  of  the  opinion  that  in  the  record 
and  proceedings  aforesaid,  and  in  the  rendition  of  the  judg- 
ment aforesaid,  there  is  manifest  error  so  far  as  related  to  the 
words  ^laborer  or  servant,^  as  used  in  the  statute  in  relation 
to  exemptions.  Therefore,  it  is  considered  by  the  court  that, 
for  that  error  in  the  record  and  the  proceedings  aforesaid,  the 
judgment  to  that  extent  is  erroneous.  It  will,  accordingly,  bo 
modified  by  striking  out  the  words:  'And  the  court  finds 
that  the  said  damages  are  due  the  plaintiff  for  wages  as 
laborer  or  servant.  And  it  further  appearing  to  the  court 
now  here  that  neither  in  the  recoids  and  proceedings  afore- 
said, nor  in  the  rendition  of  the  judgment,  is  there  anything 
erroneous,  vicious  or  defective,  except  as  above  stated,  and 
that  in  that  record  is  no  error  except  as  heretofore  stated. 

"Therefore  it  is  considered  by  the  court  that  the  judgment 
aforesaid  in  all  other  findings  and  provisions  thereof  be 
affirmed  and  stand  in  full  force  and  effect,  notwithstanding 
the  said  mattere  and  things  therein  assigned  for  error;  and 
it  is  further  considered  by  the  court  that  the  said  Frank  P. 
Epps,  appellee,  pay  the  costs  of  this  appeal  in  this  behalf 
exi-ended  to  be  taxed,  and  that  the  said  appellants  have  execu- 
tion therefor." 

The  trial  court  found  the  issues  for  the  plaintiff;  that  his 
debt  was  $500,  and  damages  the  sum  $3-1:7.48,  for  which  judg- 
ment in  proper  form  was  given,  and  the  sureties  appealed  to 
this  court. 

Messrs.  McMctrdy  &  Job,  for  plaintiffs  in  error. 

Messrs.  Moses  &  Newman,  for  defendants  in  error. 

McAllister,  J.     We  have  duly  considered  this  case,  and 
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fail  to  find  that  in  the  judgment  rendered  the  court  extended 
the  liability  of  the  surety  beyond  the  precise  terms  of  the 
condition  of  the  bond  by  implication  or  construction.  For  it 
is  undoubtedly  the  law  tliat  in  such  a  case  as  this  the  liability 
of  the  surety  will  not  be  extended  by  implication  or  construc- 
tion beyond  the  precise  terms  of  his  underfciking,  which  is  to 
be  strictly  construed.  Abrahams  v.  Jones,  20  111.  App.  86, 
and  authorities  there  cited. 

The  Appellate  Court  affirmed  the  judgment,  but  eliminated 
from  the  record  a  finding  to  the  effect  that  the  damages  were 
due  the  plaintiff  for  the  wages  as  "  laborer  and  servant."  The 
condition  was,  *'Now,  therefore,  if  the  said  Charles  L.  Ep])8 
and  Joseph  F.  Greer  shall  duly  prosecute  their  appeal  with 
effect,  and  moreover  pay  the  amounts  of  tlie  judgment,  costs, 
interest  and  damages  rendered  and  to  be  rendered  against 
them,  m  case  judgment  shall  he  affirmecl^  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue." 

We  think  the  judgment  was  affirmed  within  the  precise 
terms  of  the  condition  as  above  stated,  and  that  the  judgment 
below  was  not  erroneous  and  should  b ;  affirmed. 

Jxidgmeiit  affirmed. 


Ralph  Plumb 

V. 

Abner  Taylor  et  al. 


Sales — Dependtfni  Agreements — Tender  of  Performance — Failure  to 
Make — Delivery  to  Trustee — Action  to  Jiecover  Price — Renuncintion — 
Effect  of -^Receiver — A  ssignment. 

1.  Where  the  agreements  between  contracting  parties  are  mutual  and 
dependent,  neither  party  without  a  tender  of  performance  can  demand  per- 
formance of  the  other.  To  maintain  an  action  for  the  recovery  of  the  pur- 
chase price  of  an  article  agreed  to  t)e  sold  by  Buch  a  contract,  it  is  neceasa-^y 
to  aver  and  prove  performance  or  tender  of  performance  by  the  plaintiii\ 
Mere  readiness  to  perform  is  insufficient  to  support  the  actionf^- 

2.  Li  the  case  presented,  it  is   held:  That  the  delivery  of  the  railroad 
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stock  in  question  to  a  trustee  in  escrow,  was  not  a  tender  to  the  defendantt 
nor  a  full  performance  on  the  part  of  the  plaintiffs;  that,  upon  the  expira- 
tion of  the  trust,  the  defendant  was  under  no  oblig:ntion  to  take  the  neces- 
sary steps  to  procure  possession  from  the  trustee;  that  there  was  no  such 
renunciation  on  the  part  of  the  defendant  as  to  render  a  tender  unnecessary, 
and  that  it  does  not  appear  that  there  was  an  assi^ment  from  the  receiver 
of  the  6riu  of  which  C'?rtain  of  the  plaintiffs  were  members. 
.  3.  Where  there  is  a  renunciation  of  a  contract  by  one  of  the  parties  be- 
fore the  time  for  performance*  the  contnict  will  remain  in  fxistenco  for  the 
benefit,  and  at  the  risk  of  both  parties,  unless  the  other  party  accepts  the 
renunciation  and  treats  the  contract  as  broken  as  soon  as  it  is  announced. 

[Opinion  filed  September  18,  1888.] 

In  errob  to  the  Circuit  Court  of  Cook  County :  the  Hon. 
RiGHABD  S.  TuTHiLL,  Judge,  presiding. 

Suit  in  assumpsit  by  defendants  in  error  against  plaintiflF  in 
error.  The  declaration  consists  of  two  special  counts,  and  the 
common  counts  for  goods  sold,  money  lent,  etc.  The  special 
counts  allege  that  by  the  terms  of  a  contract  dated  October  10, 
1878,  it  was  agreed,  among  other  things,  that  plaintiffs,  Abner 
Taylor,  Thomas  Suell,  James  T.  Sncll  and  James  Aiken,  {partners 
under  the  firm  name  of  Snell,  Taylor  &  Co.,  and  Ilijnry  II. 
Porter,  should  assign  to  Plnmb  $700,000  in  shares  of  stock  of 
thp  Decatur  &  State  Line  Railway  Company,  and  in  considera- 
tion thereof,  and  of  the  work  done  and  the  money  advanced 
by  the  plaintiffs  in  the  construction  of  the  road  of  said  rail- 
way, so  far  as  then  constructed,  the. defendant  promised  the 
plaintiffs  to  pay  them  $-i2,600  on  or  before  July  1, 1879,  with  in- 
terest after  May  1,  1879,  at  seven  per  cent,  per  annum,  in  snch 
manner  and  on  such  terms  as  thereafter  might  be  agreed  upon, 
and  also  that  plaintiffs  were  to  receive  of  townshi])s  along  the 
line  of  road  ten  per  cent,  of  certain  bonds  then  expected  by 
said  parties  to  be  issued  in  aid  of  the  construction  of  said 
road;  that  plaintiffs  should  procure  from  the  receiver  of  the 
firm  of  Snell,  Taylor  &  Co.,  in  pursuance  of  such  order  of 
court  as  might  be  necessary,  all  such  assignments,  transfers 
and  confirmations  as  might  be  necessary  to  effectuate  the  per- 
formance of  said  contract,  and  that  they  should  cause  to  be 
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delivered  to  defendant  all  the  records,  writings,  books,  maps  and 
profiles,  in  any  wa)^  pertaining  to  the  description  of  said  road. 
The  special  counts  then  allege  that  plaintiffs  did  then  and 
there  assign  to  defendant  said  §700,000  of  stock;  that  at  the 
time  of  making  said  contract,  with  the  consent  of  defendant, 
plaintiffs  transferred  to  Solon  Humphreys  the  certificates  of 
stock  of  said  railway  company,  amounting  to  §700,000,  who  was 
to  hold  them  as  security  for  payment  by  defendant  to  plaint- 
iffs of  said  sum  of  $42,600,  and  upon  such  payment  to  deliver 
said  certificates  to  defendant;  that  plaintiffs  did  procure  from 
the  receiver  of  said  ]>artnership  of  Snell,  Taylor  &  Co.,  all 
such  assignments,  transfers  and  confirmations  as  were  neces- 
sary to  fully  effectuate  the  performance  of  said  contract  on 
their  part;  and  that  plaintiffs  caused  to  bo  delivered  to  de- 
fendant all  records,  memoranda,  writings,  books,  maj>8  and  pro- 
tiles,  in  any  way  pertaining  to  the  description  of  road,  and 
immediately  delivered  said  road  to  defendant;  and  that  de- 
fendant 1ms  wholly  failed  to  pay  plaintiffs  the  said  $4:2,600  or 
any  part  thereof.  TliJ  defendant  tiled  a  veritied  plea  of  the 
general  issue.  The  cause  was  tried  by  the  court  without  a 
jury.  Issue  found  for  plaintiffs,  damages  assessed  at  $67,- 
93S.S3,  to  which  defendant  excepted.  Motion  for  a  new  tiial 
by  defendant  overruled  and  exception  by  defendant.  Judg- 
ment for  plaintiffs  for  $68,040.73,  being  amount  of  the  lind- 
ins:  and  6101.90  for  interest  on  thetindins:  from  date  there- 
of  to  time  judgment  was  entered.  Defendant  sued  out  this 
writ  of  error  to  reverse,said  judgment 

Messrs.  Jno.  N.  Jkwett  and  Jewett  Beothers,  for  plaintiffs 
in  error, 

Messrs.  B.  C.  Cook  and  Ciias.  II.  La^wrence,  for  defendant 
in  error. 

Garnktt,  J.  The  agrcnmcnt  by  appellees  to  assign  the 
$700,000  of  stock,  and  that  by  appellant  to  pay  therefor 
$4:2,6nO,  were  mutual  and  dependent,  and  neither  ])arty,  with- 
out a  tender  of  performance,  could  demand  i  erformanco  of 
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the  other.     There  is  nothing  in  the  contract  to  indicate  that 
either  }>arty  understood  it  otherwise*.    The  courts  are  dis)308ed| 
to   favor  that  construction  of  contracts   of  this    description/ 
which  makes  the  agreements  dependent,  and  they  are  so  con-j 
sidered,  unless  the  contrary  clearly  appears.     Bank  of  Colum- 
bia V.  Hagner,  1  Pet.  465. 

To  main'ain  an  action  for  the  recovery  of  the  purchase 
price  of  the  article  agreed  to  be  sold  by  a  contract  of  that 
kind,  it  is  necessary  to  aver  and  prove  performance  or  tender 
of  performance  by  the  plaintiff.  Mere  readiness  to  perform 
16  not  sufficient  to  support  an  action  on  the  agreement.  Bishop 
on  Contracts,  Sec.  1433;  Loster  v.  Jewott,  11  N.  Y.  453. 

Coimsel  for  aj^pellees  do  not  dispute  the  necessity  of  per- 
formance or  tender  of  jierformance  on  the  part  of  ap|:el]ecs, 
but  they  strive  to  meet  this  difficulty  by  two  distinct  answers. 
They  fii*st  set  up  a  contract  made  October  17,  1878,  between 
the  Wabash  Railway  Com|)any,  The  Decatur  ife  State  Line 
Riiilway  Company,  Snell,  Taylor  &  Co.,  Ralph  Phimb  and 
Sol{»n  Humphreys,  trustee,  in  which  it  was  agreed  tliat  certain 
contracts  (not  including  that  sued  on  in  this  case),  and  the 
certificate  for  said  $700,000  of  stock  should  be  placed  in  the 
liands  of  Humphreys,  to  be  held  by  him  in  trust  until  Plumb 
had,  by  sale  of  $1,080,000  bonds  of  the  Decatur  &  State  Line 
Railway  Company  or  otherwise,  paid  to  the  trustee  for  Snell, 
Taylor  &  Co.  the  $42,600  mentioned  in  the  contract  sued  on, 
or  secured  such  payment  to  Thomas  Snell,  Abner  Taylor  ^nd 
H.  IL  Porter  for  Snell,  Taylor  &  Co.,  in  such  manner  as  the}' 
should,  over  their  signature,  indicate  to  the  trustee,  provided 
such  payment  be  made  or  secured  on  or  before  May  1,  1879; 
that  if -such  payment  was  so  made  or  secured,  said  contracts  to 
remain  in  full  force,  one  copy  of  each  to  be  delivered  to  each 
]>arty  executing  the  same,  and  the  certificates  of  stock  to  be 
delivered  by  the  trustee  according  to  contract;  but  if  this  pay- 
ment was  not  made  or  secured  on  or  before  May  1,  1879,  the 
contracts  deposited  should  be  void,  the  trustee  to  cancel  them 
and  return  to  each  party  one  of  each,  with  his  certificate  of 
cancellation,  and  the  certificates  of  stock  to  the  order  of  Snell, 
Taylor  &  Co.,  and  the  trust  to  expire. 

vou  XXVII  le 
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That  contract  was  carried  out  to  the  extent  of  delivering  to 
Ilnraphreys  the  documents  and  certificates  of  stock  specified, 
but  Plumb  failed  to  make  any  payment  on  or  before  May  1, 
1879,  and,  in  fact,  has  never  paid  any  part  of  the  $i2,600  to 
Humphreys  or  to  appellees.  The  certificates  of  stock  remained 
in  the  hands  of  Ilumphreys  until  after  May  1,  lb79,  but  were 
never  tendered  to  Plumb  until  this  case  was  actually  on  trial, 
when  ihey  were  produced  and  offered  to  him  in  open  court. 
The  appellees  contend  that  the  delivery  to  Humphreys  was  a 
full  compliance  with  the  contract  on  which  this  action  is 
founded,  because  they  thereby  relinquished  control  of  the 
stock,  placing  it  in  the  power  of  Plumb  to  take  it  at  any  time 
on  payment  of  the  money,  and  that  the  '*  tender  "  (we  surmise 
this  to  mean  the  placing  of  the  certificates  in  Humphreys' 
possession,)  was  kept  good  by  bringing  the  certificates  into 
court  and  offering  them  to  the  defendant.  But  appellees  did 
not,  by  putting  the  stock  in  escrow,  lose  anything  more  than 
the  physical  possession  of  the  certificates.  It  was  still  in 
the  possession  of  their  trustee,  and  was  of  no  more  benefit 
to  Plumb  than  it  would  have  been  in  possession  of  Snel), 
Taylor  &  Co.  He  could  then  liave  taken  it  at  any  time  on 
payment  of  the  money,  although  no  contract  liad  ever  been 
made  with  Humphreys.  Then  the  argument  is  too  swift  in 
reaching  the  point  where  the  tender  is  kept  good,  before  any 
tender  is  made.  The  delivery  to  Humphreys  was  no  tender 
to  Plumb,  and  the  recoi-d  is  barren  of  evidence  of  anv  other. 
The  agreement  of  October  17th  expired  by  its  own  terms  May, 
1,  1879.  Appellees  tlicn  had  two  months  left  in  which  to 
procure  the  certificates  and  offer  them  to  appellant.  The 
trustee  could  not,  after  that  date,  accept  the  S*lr2,G<)0  and 
deliver  the  stock  to  him.  Any  payment  made  by  Plumb  to 
Humphreys  after  that  date  would  have  been  made  at  liis  peril. 
He  was  not  obliged  to  apply  to  appellees  for  an  order  on 
Humphreys,  while  Humphreys  could  not  deliver  it  without 
an  order.  The  trust  having  expired  and  the  stock  remaining 
in  the  trustee's  possession,  there  is  no  principle  of  law  which 
imposed  upon  the  purchaser  the  additional  burden  that  would 
have  been  necessary  to  secure  possession  from  Humphreys. 
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The  second  answer  of  defendants  in  error  is  that  Plumb,  in 
April  or  May,  1879,  renounced  the  contract,  and  therefore 
they  were  not  bound  to  make  a  tender.  There  was  evidence 
to  prove  that  Plumb  did  tell  Taylor  tliat  lie  could  not  carry 
out  the  contract.  Treating  this  statement  as  a  renunciation, 
we  have  this  simple  change  wrought  in  the  relation  of  the 
j)arties,  viz.:  the  defendants  in  error  might  have  accepted  it  as 
a  breach  of  the  contract  by  Plumb,  and  brought  suit  for  dam- 
ages at  once.  Plumb's  statement  did  not  amount  to  a  discharge 
of  the  contract,  except  at  the  election  of  the' defendants  in 
error.  lie  could  not  elect  for  tliem,  and  thus  confine  their 
remedy  to  an  action  for  damages  for  the  breach.  They  might 
still  insist  on  performance  of  the  contract,  and  on  tendering 
performance  of  their  part,  sue  for  the  whole  purchase  money. 
In  Anson  on  Contracts,  pp.  271,  272,  the  author  says:  "It  is 
now  settled  that  a  renunciation  of  a  contract  by  one  of  the 
parties  before  the  time  for  performance  has  come  discharges 
the  other  if  he  so  chooses^  and  entitles  him  at  once  to  sue  for 
a  breach.  *  *  *  The  promisee  may  therefore  treat  the 
contract  as  broken  as  soon  as  the  promisor  has  announced  his 
intention  to  break  it;  but  if  he  will  not  accept  the  renuncia- 
tion, but  continues  to  insist  upon  the  performance  of  the 
promise,  the  contract  remains  in  existence  for  the  benefit  and 
at  the  risk  of  both  parties." 

No  evidence  was  introduced  tending  to  prove  that  defend- 
ants in  error  elected  to  treat  the  contract  as  broken  by  Plumb. 
They  waited  until  after  the  time  for  performance  elapsed,  then 
brought  this  action  for  the  jmrchase  price,  and  the  amount  of 
the  recovery  was  $42,600  and  interest.  The  failure  to  make 
a  tender  of  the  certificates  of  stock  is  a  fatal  objection  to  the 
judgment. 

In  addition  to  what  has  been  said,  it  may  be  added  that  no 
eflfort  was  made  to  prove  any  assignment,  transfer  or  confirma- 
tion by  the  receiver  of  Snell,  Taylor  &  Co.  The  agreement 
sued  on  admitted  that  there  was  then  a  receiver  for  that  firm, 
and  it  must  be  presumed  that  no  valid  transfer  could  be  made 
of  any  firm  assets  without  action  by  the  receiver  and  the  court 
appointing  him.     This  goes  to  the  root  of  the  title  to  such 
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interest  id  the  stock  as  Snell,  Taylor  &  Co.  had,  and  no  conrt 
can  hold  a  purchaser  liable  for  the  price  while  that  iniirmity 
remains. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the  cause 
remanded. 

Reversed  and  re^nanded. 


Orson  P.  Kellogg 

V. 

James  H.  Keeler. 


Agency — Authority  to  Sell  for  Stipulated  Price — Sale  for  Larger  Sum 
— Evidence. 

Authority  to  an  agent  to  sell  at  a  stipulated  figure  does  not  amount  to  a 
contract  to  give  him  all  he  receives  above  that  sum.  It  is  still  his  duty  to 
obtain  the  highest  price  for  which  the  property  will  sell  and  account  to  his 
principal  for  the  proceeds. 

[Opinion  filed  September  18,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  Richard  W.  Cufford,  Judge,  presiding. 

Messrs.  Stern  &  Errant,  for  appellant. 

Mr.  John  C.  Scovel,  for  appellee. 

Gaknett,  J.  This  was  an  action  of  assumpsit  by  appellee 
against  appellant,  judgment  being  given  for  ^750  against 
appellant,  from  which  he  appeals.  In  the  summer  of  1886 
Keeler  sold  to  Kellogg  four  lots  in  Chicago  for  $6,400.  The 
transaction  was  not  closed  by  deed  until  late  in  October  of  that 
year.  Before  the  delivery  of  the  deed  to  Kellogg  the  lots 
were  again  sold  by  Keeler  to  one  Hill  for  $7,550.  Tlie  latter 
sale  was  made,  as  Keeler  now  claims,  by  authority  of  Kellogg* 
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In  his  evidence  Keeler  says,  when  he  agreed  to  let  Kellogg 
have  tlie  property  for  $6,400,  he  told  him  he  would  let  him 
have  it  if  he  would  allow  him  (Keeler)  to  re-sell  it  for  him; 
that  Kellogg  said  if  he  made  $100  a  lot  profit  he  would  be  sati::- 
fied;  that  he  (Keeler)  told  him  he  thought  he  could  sell  it  for 
that  before  he  got  the  deed,  as  property  was  advancing.  That 
autliority  given  to  sell  the  lots  for  $6,800  is,  to  some  extent, 
corroborated  by  the  evidence  of  Hoffman,  a  witness  for  appel- 
lee. But  there  is  no  evidence  in  the  record  tending  to  support 
appellee^s  claim  that  he  is  entitled  to  the  diilerenco  between 
$6,800  and  $7,550.  To  maintain  that  proposition  he  testified 
to  a  conversation  with  appellant  some  months  after  he  was 
given  authority  to  sell,  when  he  put  certain  questions  to  appel- 
lant for  the  purpose  of  securing  an  admission  that  he  was  to 
have  all  he  sold  the  lots  for  above  $6,800.  But  Kellogg  made 
no  such  admission,  nor  does  any  witness  testify  that  such  was 
the  contract.  There  is,  in  fact,  nothing  in  the  record  that 
warrants  appellee's  contention.  Autliority  to  an  agent  to  sell 
at  a  stipulated  figure  does  not  amount  to  a  contract  to  give  him 
all  he  sells  for  above  that  sum.  Kerfoot  v.  Hyman,  5^  111.  512. 
It  is  still  the  duty  of  the  agent  to  make  the  property  bring 
tlie  highest  price  that  can  bo  obtained,  and  account  to  his 
principal  for  the  whole  sum  less  his  reasonable  compensation. 

The  only  evidence  as  to  what  was  a  reasonable  compensa- 
tion on  sych  a  sale  tended  to  prove  that  the  highest  reasona- 
ble charge  would  be  a  much  less  sum  than  $750. 

There  being  no  evidence  to  support  a  verdict  for  $750,  the 
judgment  is  reversed  and  remanded. 

Beversed  and  remanded. 


Henry  Sweet 

V. 

Louis  Merki, 


27      245 
112      614 


Appeal  and  Error — Final  Judgment, 

A  final  jud^n^ent  is  one  that  pats  an  end  to  the  action  so  that  nothing 
remains  to  be  done  except  to  execute  the  judgment. 
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In  ebrok  to  the  Superior  Court  of  Cook  County;  the  lion. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Moses  &  Newman,  for  plaintiff  in  error. 

Mr.  Arnold  Tripp,  for  defendant  in  error. 

MoRAN,  P.  J.  This  writ  of  error  was  brought  to  review  the 
action  of  the  court  in  entering  a  judgment  by  confession. 

From  a  supplemental  record  which  has  been  filed,  it  appears 
that,  on  motion  of  plaintiff  in  error,  the  court  has  granted  him 
leave  to  plead,  the  judgment  entered  to  stand  as  security  till 
the  merits  are  tried.  It  thus  appears  that  material  issues  in 
the  case  stand  open  for  adjustment  in  a  future  trial,  and  that 
the  controversy  between  the  parties  is  not  finally  determined. 
A  final  judgment  is  one  that  puts  an  end  to  the  action  so  that 
nothing  remains  to  be  done  but  to  execute  the  judgment 

The  record  discloses  that  no  final  judgment  had  been  entered 
in  this  case.  There  is  no  jurisdiction,  therefore,  in  this  court 
to  review  the  record  at  this  stage  in  the  case,  and  the  writ  of 
error  must  be  dismissed, 

W7'it  of  error  dismissed. 


Eliza  W.  Osborne  et  al. 

V. 

Orlando  F.  Gibbs  et  al. 

lusolrenri/ — Authority  of  County  Court  to  Authorize  Sales — Adverse 
Claims — Option  to  Purchase  Heal  Estate — Assignment  qf, 

1.  The  County  Court  can  not  be  required  to  try  and  determine  intricate 
and  conQicting  claims  to  property  before  authorizing  the  assignee  of  an 
insolvent  to  sell  whatever  interest  the  estate  possesses  therein. 

2.  What  to  order  the  assignee  to  dispose  of  is  within  the  discretion  of  the 
County  Court.  In  the  case  presented  this  discretion  has  not  been  abused* 
the  orders  in  question  being  for  the  sale  of  an  option  to  purchase  certain 
real  estate. 
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In  ereor  to  the  County  Court  of  Cook  County ;  tlie  lion. 
BicHARD  Pkendeegast,  SuA^Qj  presiding. 

Messrs.  J.  L.  High  and  J.  W.  Smith,  for  plaintiffs  in  error. 

A  voluntary  assignment  for  the  benefit  of  creditors  is  not 
a  judicial  sale  or  judicial  transfer  of  property,  but  is  purely 
the  voluntary  act  of  the  debtor.  The  assignee  is  not  a  pur- 
chaser for  value  but  a  mere  volunteer.  The  assignment  con- 
veys no  other  or  larger  interest  than  thatof  the  assignor,  and  the 
proj^erty  conveyed  is  subject  to  all  limitations  and  restrictions 
existing  against  the  assignor.  Taylor,  the  assignee,  could, 
therefore,  acquire  m>  interest  in  the  leasehold,  or  in  the  op- 
tion to  purcliase  contained  in  the  lease,  without  the  written 
consent  of  the  lessor.  Burrill  on  Assignments,  Sees.  2,  14; 
Ludington's  Petition,  5  Abbott's  N.  C.  312;  Manny  v.  Logan, 
27  Mo.  62S ;  Perry  Insurance  Company  v.  Foster,  58  Ala. 
521;  In  re  Fulton's  Estate,  61  Pa.  St.  211;  Dia'n  v.  Mickel,  ' 
8  Iowa,  438;  O^Hara  v.  Jones,  46  111.  288;  Beck  v.  Parker, 
65  Pa.  St  262 ;  Dehner  v.  Helmbacher  Forge  and  Rolling 
Mills,  7  in.  App.  47. 

The  statute  regulating  assignments  for  tlie  benefit  of  cred- 
itors does  not  affect  the  power  of  the  debtor  to  assign,  nor 
does  it  enlarge  the  estate  or  property  interests  conveyed  to 
the  assignee.  The  statute  is  merely  doclaiatory  of  the  com- 
mon law,  and  provides  a  forum  for  administering  the  assets, 
and  regulates  the  procedure.  The  assignee  has  no  other  or 
greater  power  of  alienation  than  the  debtor,  and  can  sell  no 
intei*efit  in  either  realty  or  personalty  which  the  debtor  him- 
self could  not  have  sold.  Bishop  on  Insolvent  Debtors,  Sec 
130, and  cases  cited;  Act  Concerning  Voluntary  Assi$rnments, 
R.  S.,  Chap.  10a,  Sec.  11;  Fames  v.  Mayo,  6  111.  App. 
334:  Tlirasher  v,  Bentlev,  1  Abbott's  N.  C.  39. 

Tlie  option  to  purchase  the  premises  in  controversy  con- 
tained in  the  lease  is  a  right  personal  to  the  lessees,  and  does 
not  extend  to  their  assignees  or  representatives.  It  is  purely 
a  personal  option  or  privilege  conferred  upon  the  lessees, 
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which  can  not  be  enlarged  or  alienated  without  the  written 
consent  of  the  lessor. 

Mr.  James  S.  Mukray,  for  defendant  in  errar. 

The  option  to  purchase  the  premises  was  not  controlled  or 
limited  by  the  provision  requiring  the  assent  of  the  lessor  to 
the  assignment  of  the  lease,  but  passed  to  Taylor  by  virtue  of 
the  statute.  Grorham  v.  Farson,  119  111.  427;  Hunter  v.  Sil- 
vers, 15  111.  175;  Perkins  v.  Hadsell,  50  111.  216;  Stewart  v. 
Motcalf,  68  111.  113;  Green  v.  Low,  22  Beav.  625;  Lord  v. 
Stephens,  2  Y.  4&  C.  Ex.  222.       . 

It  was  a  proper  exercise  of  the  discretion  of  the  court  to 
refuse  to  allow  the  plaintitfsin  error  to  intervene  in  the  assign- 
ment proceeding.  Thiehnan  v.  Burg,  73  111.  293;  Boyle  v. 
Levi,  73  111.  175;  Jack  v.  Weiennitt,  115  111.  105. 

Per  Curiam,  By  this  writ  of  eiTOr  it  is  sought  to  reverse 
certain  orders  of  the  County  Court  of  Cook  County,  authoriz- 
ing the  sale  to  Charles  Dickinson,  one  of  the  defendants  in  error, 
of  an  option  to  purchase  certain  real  estate  in  the  city  of  Chi- 
cago. The  option  was  given  to  Orlando  F.  and  Osc^r  L.  Gibbe, 
in  a  lease  to  them  by  David  M.  Osborne,  dated  May  30, 1884. 
The  lessor  died  July  5,  1886,  leaving  the  plaintiffs  in  error, 
liis  devisees,  owners  of  the  property,  subject  to  the  lease. 
About  December  7,  1887,  the  lessees  became  insolvent,  and 
executed  an  assignment  for  the  benefit  of  their  creditors  to 
Joel  V.  Taylor,  assignee,  and  at  the  time  of  the  orders  in 
question  the  estate  was  in  process  of  settlement  in  the  County 
Court. 

The  plaintiffs  in  error  are  not  creditors  of  the  insolvents 
nor  have  they  any  concern  in  the  administration  of  the  insolv- 
ent estate.  They  appeared  in  the  County  Court  for  no  other 
purpose  tlian  to  oppose  the  action  of  that  court  in  its  efforts 
to  convert  into  money  that  which  is,  in  good  faith,  represented 
to  belong  to  the  estate. 

The  reason  assigned  for  the  opposition  is  that  the  option 
was  personal  to  the  lessees,  not  susceptible  of  transfer,  and 
therefore  a  sale  by  the  assignee  will  create  a  cloud  on  the  title 
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of  the  owners  of  the  property.  Without  expressing  any 
opinion  on  the  assignability  of  the  option,  we  see  no  reason  to 
interfere  with  the  action  of  the  County  Court.  It  is  not  a 
court  of  equity  jurisdiction,  where  application  may  be  made 
to  remove  clouds  already  created,  much  less  those  merely  an- 
ticipated. 

It  can  not  be  required  to  try  and  determine  various  and 
intricate  conflicting  claims  to  property,  before  authorizing  the 
assignee  to  sell  whatever  interest  the  estate  possesses.  The 
adverse  claimants  are  in  no  wise  injured  by  such  proceedings, 
as  they  have  access  to  the  appropriate  tribunal  for  redress. 
Sec.  11  of  Chap.  100  of  the  Revised  Statutes  can  not  be  con- 
sidered in  the  light  of  a  prohibition  which  prevents  a  sale  by 
the  assignee  of  whatever  interest  the  estate  has,  where  such 
interest  is  uncertain,  or  may  be,  at  the  end  of  a  tedious  litiga- 
tion, declared  to  have  no  foundation. 

This  would  be  entirely  inconsistent  with  the  spirit  of  the 
act  which  encourages  quick  settlement  and  distribution  among 
the  creditors.  What  the  court  will  order  the  assignee  to  dis- 
]K)se  of  is  within  its  discretion,  whicli  we  think  has  not  been 
abused  in  this  case. 

The  orders  of  the  County  Court  are  affirmed. 

Orders  affirmed. 


Andrew  Peiderson 

V. 

George  T.  Cline. 


Forcible  Entry  and  Detainer — Tith. 

In  an  action  of  forcible  entry  and  detainer  inquiry  can  not  be  made  into 
the  title  of  the  premises  in  question.  Hence  it  is  no  defense  that  the  de- 
fendant entered  without  any  actual  force  or  breach  of  the  peace  under  claim 
of  an  adverse  title. 

[Opinion  filed  September  18,  1888.] 
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Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
EioHAHD  S.  TuTHiLL,  Judge,  presiding. 

ff 

Mr.  H.  S.  Meoaktnby,  for  appellant 

Messrs.  Norton,  Bukley  &  Howell,  for  appellee. 

Possession  of  premises  by  such  visible  tokens  as  fencing  or 
building  is  suflScient  to  maintain  the  action  of  forcible  entry. 
Brooks  V.  Bruyn,  18  111.  639;  Spurck  v.  Forsyth,  40  111.  438; 
Pearson  v.  Herr.  53  111.  144;  Allen  v.  Tobias  et  al.,  77  III. 
169;  Knight  v.  Knight,  3  111.  App.  206. 

Actual  occupancy  at  the  time  of  the  entry  by  another  is 
not  necessary.  Pearson  v.  Herr,  53  111.  144;  Knight  v. 
Knight,  3  111.  App.  206;  Doty  v.  Burdick,  83  111.  473. 

The  possession  of  keys  to  premises  obtained  from  a  tenant, 
without  his  landlord's  consent,  gives  no  right  of  possession. 
Doty  V.  Burdick,  83  111.  473. 

Actual  violence  is  not  necessary  to  constitute  a  forcible 
entry.  Croflfv.  Ballinger,  18  111.  200;  Smith  v.  Hoag,  45  III. 
250 ;  Doty  v.  Burdick,  83  111.  473. 

Deeds  can  not  be  introduced  to  show  title  or  right  of  pos- 
session in  an  action  of  forcible  entry  and  detainer.  Brooks  v. 
Bruyn,  18  111.  539;  Smith  v.  Hoag,  45  111.  250;  Pearson  v. 
Herr,  53  111.  144;  State  v.  Eisenmeyer,  94  111.  96. 

McAllister,  J.  Tliis  was  an  action  for  forcible  detainer  of 
certain  p^-emises  described  in  the  complaint,  brought  by  appel- 
lee against  appellant  in  justice's  court.  On  appeal  to  the  Cir- 
cuit Court  the  case  was  tried  by  the  court  without  a  jury. 
On  the  trial  the  evidence  on  behalf  of  the  plaintiff  tended  to 
show  that  the  premises  situated  in  the  village  of  Winnetka 
consisted  of  five  acres  of  ground  with  a  house  thereon ;  that 
the  plaintiff  had  been  in  possession  of  the  premises  for  tfie 
period  of  nearly  ten  years  next  before  the  cnti-y  into  the  same 
made  by  the  defendant,  and  that  such  entry  was  forcible ;  that 
it  was  effected  by  breaking  into  the  house  through  one  of  its 
windows  while  such  house  was  temporarily  vacant,  but  securely 
locked  up  and  fastened ;  and  the  evidence  tended  to  show  a 
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proper  demand  made  upon  defendant  for  the  posseBsion  before 
bringing  the  suit. 

The  court  admitted,  subject  to  objection  by  plaintiff,  evi- 
dence on  behalf  of  defendant  tending  to  prove  a  tax  title  in 
one  Stanley  to  the  premises,  and  that  defendant  was  put  in 
possession  by  Stanley's  lessee. 

The  defendant's  counsel  asked  the  court  to  hold  as  law  the 
following  proposition:  "If  the  proof  shows  that  Stanley 
claimed  title  to  the  premises  in  question  by  or  under  an  ad- 
verse source  to  that  of  plaintiff's  claim  to  the  same,  and  that 
he,  Stanley,  under  said  claim  of  title  made  a  lease  of  the  prem- 
ises to  Richardson,  who,  under  the  lease,  put  Pcderson  in  pos- 
session, and  the  entry  was  accomplished  without  any  actual 
force  or  breach  of  the  i)eace,  thoTi  plaintiff  can  not  recover  in 
this  proceeding."     The  court  refused  to  so  hold. 

We  are  of  opinion  that  the  uncontradictory  testimony  in 
the  case  tended  to  make  out  a  case  within  the  statute  concern- 
ing forcible  entry  and  detainer,  as  it  has  been  construed  in 
numerous  cases  by  our  Supreme  Court 

The  proposition  of  law  above  stated,  could  not  be  held  as  law 
and  applied,  unless  it  was  competent  for  the  court  to  inquire  into 
the  title  to  the  land  in  question.  That  it  was  not  competent 
is  well  settled.  Kessly  v.  Luke,  106  111.  395,  and  cases  there 
cited.  We  perceive  nothing  in  the  questions  decided  in  the 
case  of  Fort  Dearborn  Lodge  v.  Klein,  115  111.  177,  or  in  the 
reasoning  found  in  the  very  learned  and  discriminating  oi)in- 
ion  of  Chief  Justice  Mulkey,  in  that  case,  which  can  raise  the 
slightest  doubt  as  to  the  propriety  of  the  judgment  in  this 
case.     The  judgment  will  be  aflSrmed. 

Judgment  affirmed. 


Frank  Marquis 

V. 

City  of  Chicago. 


Fena I  Statutes^Consiruetion — Ordinance* 
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Where  general  words  in  a  penal  statute  follow  an  enumeration  of  partic- 
ular cases,  such  words  are  held  to  apply  only  to  cases  of  the  same  kind  as 
those  expressly  mentioned. 

[Opinion  filed  September  18, 1888.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the  Hon. 
Abba  N.  Waterman,  Judge,  presiding. 

Messrs.  Condeb  &  Hose,  for  appellant. 

Penal  statutes  must  be  construed  strictly.  People  v.  Pea- 
cock, 98  111.  172. 

In  construing  statutes,  particularly  those  requiring  a  strict 
construction,  it  is  a  universal  rule  that  general  words  follow- 
ing a  specified  enumeration  of  objects  or  things,  will  be  held 
to  include  only  such  things  or  objects  as  are  of  the  same  kind 
as  those  specifically  enumerated.  Potter's  Dwarris,  247,  248; 
In  re  Swigert,  1 19  111.  89  ;  Shirk  v.  People,  121  111.  61 ;  City 
of  St.  Louis  V.  Laughlin,  49  Mo.  559 ;  King  v.  The  Inhabitants 
of  Whitnash,  7  Barn.  &  C.  596 ;  Sandiman  v.  Breach,  14 
Eng.  Com.  Law,  52. 

Mr.  Benj.  L.  Eicholson,  for  appellee. 

In  modern  times,  and  especially  in  later  years,  the  strong 
tendency  of  all  our  courts  has  been  to  hold  that  strict  con- 
struction of  i^enal  statutes  means  that  the  statute  shall  not  be 
extended  beyond  the  letter  to  cases  within  the  "equity  of  the 
act."  The  rule  in  this  country  is  that  Courts  will  not  extend 
such  statutes  so  as  to  include  the  "  equity,"  or  spirit  of  the 
act,  but  they  will  not  be  swift  to  find  reasons  for  not  en- 
forcing the  manifest  intention  of  the  legislature.  And  it  is 
the  business  of  our  courts  to  ascertain  what  the  intention  of 
the  legislature  was,  and  where  the  intention  is  manifest,  they 
will  enforce  that  intention  without  reference  to  what  they  think 
the  policy  of  the  law  should  be;  and  particularly  so  in  this 
State,  where  the  government  is  divided  into  the  legislative, 
executive  and  judicial  departments,  and  each  of  these  depart- 
ments is,  by  the  constitution,  prohibited  from  exercising  the 
function  of  any  other  department.     Hence,  the  primary  rule,  in 


First  District — March  Term,  1888.       253 

Marquis  v.  City  of  Chicago. 

the  construction  of  all  statutes,  is  to  find  what  was  the  intention 
of  the  legislature,  or  as  in  this  case,  the  city  council.  Penal  stat" 
utes  will  not  be  extended  beyond  the  plain  letter  of  the  law, 
but  if  the  law  is  plain  it  will  follow  it,  whatever  the  conse- 
quences, and  words  should  not  be  imported  into  a  statute  to 
extend  or  restrict  its  scope  beyond  the  plain  intent,  but  are  to 
be  so  construed  as  fairly  to  suppress  the  mischief  and  advance 
the  remedy.  Sedgwick  on  Construction  of  Statutes  and  Con- 
stitution, p.  280,  note,  and  281 ;  Conkling  v.  Eidgely  &  Co., 
112  111.  36. 

Garnetf,  J.  This  is  an  appeal  from  a  fine  of  $100,  im- 
posed by  the  Criminal  Court  of  Cook  County,  on  the  ap})ellant, 
for  alleged  violation  of  Sec.  1307  of  the  Revised  Ordinances 
of  the  City  of  Chicago. 

The  ordinance  is:  "No  person  or  persons  shall  set  up,  keep 
or  maintain,  or  permit  to  be  set  up,  kept,  or  maintained,  in 
any  house  or  place  within  the  corporate  limits  occupied  or 
controlled  by  him  or  them,  any  E.  O.,  A.  B.  C,  rooley  poo- 
ley,  keno  or  faro  table,  faro  bank,  roulette,  or  other  instru- 
ment, device  or  thing  for  the  purpose  of  gaming,  or  with 
which  money,  liquor,  or  any  thing  o'f  value  shall  in  any 
manner  be  played  for,  under  the  penalty  of  not  less  than 
one  hundred  dollars  for  each  and  every  offense." 

There  was  no  evidence  tending  to  prove  the  appellant  guilty 
of  keeping  or  maintaining  any  of  the  instruments  or  devices 
specifically  named  in  the  section*  but  the  proof  showed  he  kept 
what  might  be  called  a  lottery  or  policy  shop,  and  it  is  so  des- 
ignated by  one  of  the  witnesses.  For  appellee,  it  is  contended 
tliat  the  general  words  in  the  ordinance  "  or  other  instrument, 
device  or  thing  for  the  purpose  of  gaming,"  covers  the  act 
charged  against  appellant.  Tliat  is  opposed  to  the  well  estab- 
liKhed  rule  for  the  construction  of  penal  statutes,  which  the 
Supreme  Court  of  this  State  has  announced  in  Shirk  v.  The 
People,  121  111.  61.  In  that  case  the  indictment  was  founded 
on  Sec.  107  of  the  Criminal  Code,  prescribing  a  punishment 
in  the  penitentiary  for  making,  passing,  uttering  or  publish- 
ing, with  an  intention  to  defraud  any  other  person,  any  ficti- 
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tious  bill,  note  or  check,  or  other  instrument  of  writing  for 
the  pajment  of  money  or  property. 

The  instrnment  which  Shirk  was  charged  with  feloniously 
uttering,  publishing  and  passing  was  not  a  bill,  note  or  check, 
or  of  the  same  class  as  bills,  notes  and  checks,  although  it  con- 
tained, among  other  things,  a  written  contract  to  pay  money. 
But  the  court  held  the  indictment  could  not  be  sustained,  ad. 
hering  to  the  rule  that  if  general  words  in  a  penal  statute 
follow  an  enumeration  of  particular  cases,  such  general  words 
are  held  to  apply  only  to  cases  of  the  same  kind  as  those  which 
are  expressly  mentioned. 

To  the  same  effect,  see  City  of  St.  Louis  v.  Laughlin,  49  Mo. 
659;  Sandiman  v.  Breach,  14  E.  C.  L.  52;  Regina  v.  Reed,  28 
E.  L.  &  E.  133. 

The  punishment  under  Sec.  1307  of  the  ordinance  being 
erroneous,  the  judgment  of  the  Criminal  Court  is  reversed. 

Judgment  reversed. 
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V. 

The  Union  National  Bank. 

'Banks — Checks — Acceptance — Telegram — Appropriation  by  Bank  of  a 
Deposit  to  Pay  Indebtedness  to  Itself— Notice, 

m 

1.  A  bank  is  not  bound  to  accept  by  telegram  the  checks  or  drafts  of  its 
depositors,  although  in  possession  of  funds.  Its  duty  is  to  pay  or  accept  only 
upon  presentation. 

2.  A  telegram  by  a  bank  to  the  holder  of  checks  of  a  depositor  stating 
that  *'  Drafts  named  are  good  now,"  is  not  an  acceptance. 

3.  A  bank  may  appropriate  the  funds  of  a  depositor  to  pay  an  indebted- 
ness to  itself,  after  receiving  notice  by  telegram  that  the  bolder  of  checks  of 
such  depositor  has  sent  a  messenger  to  present  them. 

[Opinion  filed  September  18,  1888.] 

Api>eal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 
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Assumpsit  by  appellant  against  appellee  on  three  checks 
drawn  in  September,  1883,  by  J.  K.  Snyder,  then  a  banker  at 
Chenoa,  Illinois.  They  were  as  follows:  September  10, 
1883,  $1,000;  September  17,  1883,  $1,200;  and  September  17, 
1883,  $1,600. 

The  three  checks  were  exactly  alike,  except  as  to  dates  and 
amounts.     The  lirst  was  as  follows : 

''  $1,000. 

"  Bank  of  Chenoa,  ) 
(Duplicate  unpaid.)  J.  R.  Snydkr,  Banker.  \ 

"  Chenoa,  III.,  Sep.  10,  1883. 

"  Pay  to  the  order  of  Fred  Myers,  Esq.,  one  thousand  and 

no  lOOths  dollars. 

To  Union  National  Bank,  Chicago,  111. 

**  J.  E.  Snyder,  per  Lester." 

On  September  28,  1883,  the  three  checks  were  placed  by 
appellant  in  the  hands  of  his  agents,  Ilaynes,  Gordon  &  Co., 
for  collection.  On  the  morning  of  the  29th  of  Se|)tember, 
1883,  they  telegraphed  appellee  as  follows: 

"9  A.  M.,  Chenoa,  III.,  9-29,  1SS3. 
*'  To  Union  National  Bank,  Chicago. 

"  Will  drafts  for  thirty-eight  hundred  dollars,  made  by  J. 
E.  Snyder  on  you,  be  paid  if  presented  Monday  ? 

"  Haynes,  Gordon  &  Co." 

To  which  on  the  same  day  appellee  replied : 

"  10:60  A.  M.,  9-29,  1883,  Chicago,  29. 
**  To  Haynes,  Gordon  &  Co.,  Chenoa,  111. 
"  Di-af ts  named  are  good  now. 

"  J.  P.  Odell,  Cashier." 

To  which  appellant  replied: 

»'  11:29  A.  M.,  Chenoa,  Sept,  29,  1883. 
"  To  J.  P.  Odell,  Cash.  Union  National  Bank,  Chicago. 
**  We  have  sent  a  man  with  drafts.     Will  be  there  before, 

three  o'clock. 

"  Haynes,  Gordon  &  Co." 

In  the  meantime,  i.  ^.,  between  the  second  and  third  dis- 
patches, appellee  had  telepranhed  to  Snyder  inquiring  if  he 
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was  in  trouble,  and  he  had  replied  that  he  was  in  ti'ouble. 

September  22,  1883,  John  R.  Snyder  gave  his  note  to  ai>- 
pellee  for  $5,000,  payable  on  demand  at  its  bank.  The  note 
was  given  for  money  tlien  loaned  by  appellee  to  John  R 
Snyder.  The  money  so  loaned  was  jilaced  by  appellee  to  the 
credit  of  John  R.  Snyder  on  its  books. 

On  the  opening  of  appellee's  bank  on  the  morning  of  the 
29th  of  September,  1883,  there  was  to  John  R.  Snyder's 
credit  in  appellee's  bank  $5,935.17.  During  the  day  other 
drafts,  to  the  amount  of  $952.63,  drawn  by  John  R.  Snyder, 
were  paid  by  appellee.  After  the  receipt  of  the  last  above 
t3legram  from  appellant,  appellee  made  demand  for  the  pay- 
ment of  its  $5,000  note  at  its  office  (Snyder  was  not  present) 
and  it  not  being  paid,  charged  it  up  to  Snyder,  which,  with  the 
$952.68,  exceeded  Snyder's  balance  $23.29. 

September  29,  1883,  Haynes,  Gordon  &  Co.  sent  one  E.  J. 
Davis  to  Chicago  with  the  checks  to  collect  them.  He 
arrived  at  appellee's  bank  somewhere  between  two  and  three 
o'clock,  and  made  demand  for  the  payment  of  the  checks, 
which  was  refused  by  appellee.  This  demand  was  after  ap- 
IKjllee  liad  charged  uj)  the  $5,000  note  to  Snyder's  account. 

Trial  by  the  court  without  a  jury.  Finding  and  judgment 
for  the  defendant     Exception  and  appeal  by  plaintiflE. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  appellant 

"  It  is  the  settled  law,  and  has  been  twice  decided  by  this 
court,  that  a  parol  promise  to  accept  an  existing  bill  is  valid." 
Nelson  v.  First  Nat  Bank,  48  111.  40;  Sturges  v.  First  Nat 
Bank,  75  111.  595;  Mason  v.  Dousay^  35  111.  424;  Edwards  on 
Notes  and  Bills  (3d)  Sec.  567;  Daniel  on  Neg.  Inst  (3d)  Sec. 
496. 

*' According  to  the  law  merchant,  an  acceptance  may  be,  (1) 
expressed  in  words;  (2)  implied  from  the  conduct  of  the 
drawer ;  {S)  it  may  be  verbal  or  written ;  (4)  it  may  be  in  writing 
on  the  hill  itself  or  on  a  separate  paper. "  Daniel's  Neg.  Inst 
(3d)  Sec.  496. 

Acceptance  by  telegraph  is  sufficient.  Central  Savings  Bank 
V.  Richards,  109  Mass.  414;  Coffman  v.  Campbell,  87  111.  98; 
Whilden  v.  Merchants,  etc.,  64  Ala.  1. 
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Each  of  the  following  has  been  held  to  constitute  an  express 
acceptance.  "  Accepted,  "  "^ seen, "  *' honored, "  "  presented, " 
**I  will  pay  the  bill,"  or  writing  the  day  and  month  when  pre- 
sented. Phillip  V.  Frost,  19  Me.  77;  Dufour  v.  Oxendcn,  1 
Moody  and  R.  90;  Leslie  v.  Hastings,  1  M^oody  and  M.  119  ; 
Uarnett  v.  Sraith,  10  Foster,  256;  Spear  v.  Pratt,  2  Hill,  582; 
Anonynions,  Comb.  401 ;  Story  on  Bills,  Sec.  243;  1  Par.  N. 
and  B.  282;  Ward  v.  Allen,  2  Mtc.  53;  Leach  v.  Buchanan, 
4  Esq.  226;  1  Par.  X.  and  B.  243;  Cunningham  on  Bills,  26. 

In  the  following  cases  '*good"  has  been  held  to  constitute 
a  certification.  Barnett  v.  Smith,  10  Foster,  262;  Wellett  v. 
Phenix  B^juk,  2  Diier,  121 ;  Guard  Bank  v.  Bank  of  Penn.,  39 
Pa.  St.  02;  Farmers  and  Mechanics  Bank  v.  Butchers  and 
Drovers  Bank,  4  Duer,  219;  Merchants  Bank  v.  State  Bank, 
10  Wall.  605;  Bickford  v.  First  Xat.  Bank,  42  111.  240;  Espey 
V.  Bank  of  Cincinnati,  IS  Wall.  617;  Meads  v.  Merchants 
Bank,  25  N.  Y.  146;  Robson  v.  Bennett,  2  Taunton,  322. 

Therefore,  assuming  that  when  the  cashier  of  a  bank  pro- 
nounces it  ^' good  "  it  is  a  certification,  what  is  the  effect  of 
such  certification?  By  the  certification  of  checks  "the  bank 
becomes  the  principal  debtor.  When  the  holder  presents  the 
check  to  the  bank,  the  latter  can  only  respond  to  the  demand 
for  payment  by  making  payment."  Daniel  on  Xeg.  Inst. 
Sec.  1603;  Edwards  on  Bills  and  Notes,  Sees.  565  and  566. 

'*  Any  language,  whether  verbal  or  written,  employed  by  an 
officer  of  a  banking  institution,  whose  duty  it  is  to  know  the 
financial  standing  and  credit  of  its  customers,  representing 
that  a  check  drawn  upon  it  is  good,  and  will  bo  paid,  estops 
the  bank  from  thereafter  denying  it."  Pope  v.  Bank  of  Al- 
bion, 59  Barb.  237. 

See  also,  Barnett  v.  Smith,  10  Foster,  260 ;  Farmers  and 
Mechanic*  Bank  v.  Butchei*s  and  Drovers  Bank,  4  Duer,  219; 
Morse  on  Banks  and  B.  (2d  Ed.),  103 ;  Daniel  on  Nog.  Inst.  (3d 
Ed.),  Sees.  1601, 1602  and  1603;  Bickford  v.  iirst  Nat.  Bank, 
42  111.  241. 

It  seems  to  us,  therefore,  that  for  the  cashier  of  a  bank  to 
])ronounce  a  check  drawn  on  the  bank  as  ^*good,"  is  fur  tJie 
bank  to  enter  into  an  unconditional  engagement  to  ])ay  tfie 
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check,  or  at  least,  if  the  drawer,  at  tlie  time,  has  siiiiicicut  fundi 
in  tlie  bank  to  pay  such  check,  to  hold  such  funds  for  the  pur- 
pose of  };ayiuor  the  check,  when  payment  may  be  demanded. 
Did  adding  "now"  to  the  statement  that  the  checks  were 
"good"  have  the  effect  to  limit  or  change  the  acceptance?  If 
the  checks  were  '^good  now,"  when  and  by  whose  act  did  they 
cease  to  be  ''good?"  If  at  all,  evidently  only  by  the  act  of 
appellee,  when  it  charged  up  to  Snyder  the  amount  of  his 
demand  note.  May  a  bank,  after  it  has  knowledge  of  out- 
standing diceks  drawn  on  it,  against  funds  of  the  di-awer,  in 
its  hands,  and  which  it  has  previously  declared  ''good  now," 
use  the  funds  in  its  hands  that  made  the  check  '*good  now" 
for  the  purpose  of  paying  a  subsequently  maturing  debt  of 
the  drawer,  in  its  hands?  It  would  seem  to  us  that  it  could 
not  do  so. 

If  a  check  is,  by  the  bank  on  which  it  is  drawn,  made  "good 
now,"  it  will  continue  "good"  until  some  act  of  the  holder — 
as  receiving  payment,  or  permitting  the  statutes  of  limitation 
to  run — renders  it  not  good. 

The  language  "  good  now "  is  the  language  of  appellee, 
and  of  course  is  to  be  most  strongly  construed  against  it 

If  a  party  designs  to  make  his  acceptance  conditional,  it  is 
his  duty  "to  express  clearly  the  condition  of  his  acceptance,  if 
he  designs  to  make  it  conditional,  and  the  burden  is  upon 
him  to  show  it  and  not  upon  the  holder  of  the  bill."  Chitty 
on  Bills,  303. 

Mr.  Melville  W.  Fuller,  for  appellee. 

The  mere  drawing  of  the  checks  in  question  did  not  operate 
as  an  appropriation  of  that  amount  of  money  at  the  date  of 
the  checks  and  |)rior  to  their  presentation,  as  between  Myers 
and  the  Union  National  Bank  or  any  other  check-holder  whose 
checks  wore  ])resented  before  these  checks  were. 

Bank  checks  are  not  bills  of  exchange,  although  they  have 
many  of  the  properties  of  such  commercial  paper;  and  many 
of  the  rules  of  the  law  merchant  are  alike  applicable  to  both. 
Some  points  of  difference  are  that  a  check  is  drawn  on  a  bank 
or  bunker.     No  days  of  grace  are  allowed.     The  drawer  is  not 
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discharged  by  the  laches  of  the  holder  in  presentment  for 
l)ayment  unless  lie  can  show^that  he  has  sustained  some  injury 
by  the  default  It  is  not  necessary  that  the  drawer  of  a  bill 
should  have  funds  in  the  hands  of  the  drawee,  while  a  check 
in  such  case  would  be  a  fraud. 

In  Merchants  Nat.  Bk.  v.  Hitzinger,  118  111.  484,  the  essen- 
tial characteristic  of  a  check  is  held  to  be  that  it  shall  be 
instantly  ]>ayable  on  demand. 

And  a  check  "is  not  due  until  payment  is  demanded,  and  the 
statute  ot  limitations  runs  only  from  that  time."  Merch. 
Bank  v.  State  Bank,  10  Wall.  647. 

It  is  indisputable  that  a  check  is  never  presentable  for  ac- 
ceptance, but  only  for  payment;  that  is,  the  holder  has  no  right 
to  demand  anything  save  a  cash  payment;  he  has  no  claim  upon 
the  bank  to  accept.  Morse  v.  Mass.  Nat.  Bank,  1  Holmes,  C. 
C.  209;  2  Dan.  Neg.  Inst.  (3d  Ed.),  Sec.  1601;  Morse  on  Banks 
(2d  Ed.),  259. 

"  If  the  bank  has  funds  to  pay  the  check,  or  all  checks  pre- 
sented, it  must  pay  them,  although  the  bank  or  its  paying 
officer  may  know  that  other  checks  have  been  drawn  which, 
when  presented,  will  go  beyond  the  funds."  2  Parsons  on 
Notes  and  Bills,  p.  78. 

**Tho  rights  of  the  holder  of  the  check  and  the  bank  will 
be  fixed  from  the  time  the  check  is  presented  for  payment." 
Fourth  N.  Bk.  v.  City  N.  Ek.,  68  111.  399. 

*'The  rights  of  the  parties  became  fixed  upon  presentation." 
Munn  V.  Bnrch,  25  111.  35. 

**The  mere  i)riority  in  the  drawing  of  a  cfieck  upon  a  bank 
is  not  sufficient  to  give  to  the  holder  of  such  check  a  legal  right 
to  preference  in  payment  out  of  the  funds  of  the  drawer 
over  the  liolders  of  checks  subsequently  drawn.  And  where 
different  checks  are  presented  to  the  bank  at  the  same  time 
for  sums  which,  in  the  aggregate,  exceed  the  amount  of  the 
funds  of  the  drawer,  the  officers  of  the  bank  are  not  bound 
to  settle  the  conflicting  claims  of  the  liolders  of  the  different 
checks  to  priority  of  j)ayment."  Dykes  v.  Leather  Man. 
Bank,  11  Paige,  612. 

The  inquiry  here  is,  after  all,  not  as  to  what  would  be,  in  the 
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abstract,  a  sufficient  demand  to  hold  an  indorser,  but  whether 
this  bank,  holdino^  Snyder's  note,  payable  to  itself  on  demand 
at  his  office,  had  the  right  to  demand  and  pay  itself  without 
first  hunting  up  Snyder  and  requesting  him,  personally,  to  pay, 
he  having  telegraj)hed  that  he  would  have  to  close. 

In  Home  National  Bank  v.  Newton,  8  111.  App.  563,  a  very 
well  considered  case,  this  court  held  it  to  be  *'a  settled  prin- 
ci})Ie  that  where  a  depositor  in  a  bank  is  indebted  to  the  bank 
by  bill,  note,  or  other  independent  indebtedness,  the  bank  has 
the  right  to  apply  so  much  of  the  funds  of  the  depositor  as 
may  be  necessary  to  satisfy  the  bank,"  and  that  "the  same  rule 
obtains  where  a  depositor  makes  his  paper  to  third  persons, 
])ayable  at  the  bank.  As  it  is  the  duty  of  the  bank  to  pay  its 
customers'  checks,  when  in  funds,  so  at  least  it  has  authority, 
if  it  is  not  under  actual  obligation  to  pay  his  notes  and  accept- 
ances made  payable  at  the  bank.  It  is  a  presumption  of  law 
that  if  a  customer  docs  so  make  ])ayable  or  neorotiable  at  a 
bank,  any  of  his  jiaper,  it  is  his  intent  to  have  the  same  dis- 
charged from  his  deposit."  This  latter  application  of  the  rule, 
when  confined  to  the  rugular  customers  of  the  bank,  is  sus- 
tained by  the  text  books  and  the  weight  of  authority.  1 
Daniel's  Neg.  Inst.  (3d  Ed.),  Sees.  326a  and  S2C)lf,  and  Wes 
cited  in  notes.     Morse  on  Banking  (2d  Ed.),  p.  37. 

But  whether  a  bank  at  which  paj)er  is  payable  may  apply 
the  maker's  funds  (he  being  a  regular  customer)  to  pay  it 
or  must  do  so,  need  not  to  be  discussed,  as  it  is  well  set- 
tled that  when  a  bank  is  itself  the  holder  of  a  bill  or  note 
there  payable,  it  may  apply  to  the  funds  of  the  principal  payor 
to  ])ay  it.  1  Danl.  Neg.  Inst.  (3d  Ed.),  Sec  32P>i;  Dawson 
V.  Real  Est.  Bank,  5  Pike,  284;  McDowell  v.  Bank  of  Wil- 
mington, 1  Harr.  369.  Whore  the  bill  or  note  is  made 
payable  at  a  particular  bank,  and  the  bank  itself  is  the  holder, 
all  the  demand  that  is  necessary  is  for  the  bank  to  examine  the 
account  of  the  maker,  and  if  he  has  any  balance,  "the  bank 
would  have  a  right  to  apply  it  to  the  payment  of  the  note." 
Bank  v.  Smith,  11  Wheaton,  171,  on  p.  178;  6  Curtis'  Dec. 
550;  Lord  v.  Tliornton,  3  Leigh,  695;  State  B.  v.  Armstrong, 
3  Dev.  519;  ^Etna  N.  B.  v.  Fourth  N.B.,46  N,  Y.88;  Kynier 
V.  Laurie,  18  L.  J.  Q.  B.  218. 
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And  undoubtedly  where  the  bank  loans  money  to  its  depos- 
itor upon  his  note,  payable  to  the  bank  on  demand  at  the 
banking  office,  such  demand  note  so  payable  is  equivalent  to  a 
check,  except  that  the  maker  is  not  discharged  for  failure  to 
present.  Indig  v.  Nat.  City  Bk.,  80  N.  Y.  100;  ^tna  K.  B.  v. 
Fourth  N.  B.,  46  N.  Y.  88;  Thatcher  v.  Bank,  5  Sand.  130. 

By  usage,  and  independently  of  usage,  a  bank  can  debit  its 
customer  in  account  with  the  amount  of  his  overdue  note 
which  it  has  discounted.  This  must  result  from  the  relation 
of  debtor  and  creditor.  Bk.  v.  Hughes,  17  Wendell,  94; 
Marsh  v.  Bank^  34  Barb.  298;  Ex  parte  Howard  Nat.  Bk.,  2 
Lowell,  487. 

Garnett,  J.  The  first  telegram  from  Haynes,  Gordon  ife 
Co.  to  appellee  wai  either  a  mere  application  for  information 
or  a  request  for  acceptance.  If  the  fonner,  ap[)ellce  is  not 
estopped  to  deny  its  liability,  because  the  reply  stated  the  truth 
and  appellant  was  not  injured  thereby;  neither  did  he  ]>ur- 
chase  the  drafts  (or  checks^)  on  the  faith  of  such  reply.  Treat- 
ing the  telegram,  however,  as  a  request  to  accept  payable  on 
the  following  Monday,  the  reply  of  the  bank  can  not  be  re- 
garded as  a  compliance  with  the  request.  There  is  a  distinct 
implication  in  the  words  "  Drafts  named  are  good  now,"  that 
the  bank  would  not  undertake  to  answer  for  the  state  of  Sny- 
der's account  beyond  the  moment  when  its  telegram  was  sent. 
Myers  did  not  regard  it  as  an  acceptance  ])ayab'e  Monday,  else 
he  would  not  have  demanded  payment  the  Saturday  jn-evious. 
But  his  counsel  argues  that  the  Yep\y  of  the  i)ank  was  equiv- 
alent to  writing  "good"  or  "accepted"  on  the  face  of  the 
j)aper.  If  so,  the  bank  at  once  became  the  principal  debtor, 
anjl  was  bound  to  pay  whenever  the  paper  was  presented. 
Appellant  did  not  consider  that  he  had  secured  any  such  un- 
dertaking from  appellee,  but  regarded  it  inirely  as  a  race  of 
diligence.  An  acceptance  is  a  contract,  and  does  not  differ 
from  other  contracts  in  the  essential  reipiirementof  a  meeting 
of  minds.  A  bank  is  not  bound  to  accept  by  telegram  the 
checks  or  drafts  of  its  depositors,  although  in  possession  of 
funds  to  pay.     Its  duty  in  such  cases  is  to  accept  a  draft,  or 
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pay  a  check,  only  on  presentment.  One  relying  on  a  telegram 
as  an  acceptance,  slionld  see  to  it  that  the  language  used  will, 
at  least,  fairly  bear  the  meaning.  Rees  et  aL  v.  Warwick,  3 
Eng.  C.  L.  4G7. 

The  case  at  bar  is  easily  distinguishable  from  CoflFman  v. 
Campbell,  87  111.  98.  There  the  defendants  plainly  said  they 
would  pay  the  draft,  but  added  a  phrase  which  did  not  explain 
itself.  Having  promised  to  pay  in  positive  terms,  the  court 
held  that  if  they  desired  to  add  a  condition  it  should  have 
fully  expressed  it.  But  here  the  intention  to  accept  is  not 
expressed;  on  the  contrary,  as  we  have  shown,  apjxjllee's  tel- 
egram plainly  implied  that  it  would  not  agree  to  hold  Snyder's 
balance  for  any  time  to  meet  the  paper  held  by  Myers. 

Appellant  contends  that  the  making  and  delivery  of  the 
checks  operated  as  a  transfer  to  him  of  so  much  of  Snyder's 
deposit  as  was  required  to  pay  them,  and  that  after  receipt  of 
the  telegrams  the  bank  could  not  pay  to  itself  a  debt  due  from 
Snyder,  and  thereby  exliaust  the  fund  which  had  been  appro- 
priated to  the  payment  of  the  checks.  For  that  doctrine  reli- 
ance is  placed  on  several  cases  decided  by  the  Supreme  Court 
of  this  State,  but  the  only  one  which  appears  to  have  serious 
importance  is  Bank  of  America  v.  Indiana  Banking  Co..  114 
111.  483.  That  was  a  contest  between  a  check-holder  and  an 
attachment  creditor.  A  garnishee  summons  was  served  on 
the  bank  after  the  check  was  delivered,  and  before  the  bank 
liad  notice  of  the  check.  After  service  of  the  garnishee 
process  the  bank  paid  the  check,  and  the  court  held  the  pay- 
ment rightful.  But  it  is  well  settled  that  an  assignment  of  a 
chose  in  action  protects  the  assignee  against  subsequent  gar- 
nisliment  of  the  debtor  by  the  creditor  of  the  assignor,  if 
the  defense  is  properly  presented.  Drake  on  Attachment, 
Sec.  527. 

In  the  case  at  bar  the  dispute  is  between  two  creditors,  one 
of  whom  is  a  check-holder  and  the  other  the  holder  of  a 
note  i)ayable  at  the  same  bank;  it  is  equivalent  to  a  contest 
between  two  check-holders.  The  sound  doctrine  in  sueli 
ciises  is  set  forth  in  Morse  on  Banks  and  Banking,  p.  266,  as 
follows: 
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"The  rule  with  checks  is,  ^first  come  first  served.'  If  pay- 
ment is  demanded  at  noon  upon  a  check  which  tlie  depositor's 
unincumbered  balance  at  that  hour  is  sufficient  to  pay  in  full, 
the  obligation  of  the  bank  to  pay  it  in  full  is  at  once  mature 
and  perfect.  It  is  no  matter  how  many  checks  may  be  pre- 
sented at  later  liours,  or  how  much  the  sum  of  all  the  checks 
]iresented  in  the  course  of  the  day  may  exceed  the  amount  of 
the  customer's  balance.  This  is  no  concern  of  the  bank,  not 
even  if  it  has  been  informed  that  such  checks  have  been 
drawn  and  will  be  presented  for  payment.  Its  perfectly 
simple  duty  is  to  pay  in  full  each  check  presented,  at  the 
time  of  presentment,  so  long  as  the  unincumbered  credit  of 
the  depositor  suffices  to  enable  it  to  make  such  payments  in 
full."  This  rule  meets  our  approval.  Any  other  must  lead 
to  endless  confusion. 

Considering  the  merits  of  the  respective  claims  we  shall 
have  no  difficulty  in  holding  the  equity  of  the  bank  to  be  at 
least  equal  to  that  of  Myers.  There  was  no  privity  between 
them.  Myers  received  his  checks  several  days  before  Sny- 
der made  his  deposit  of  $5,000  in  the  bank,  hence  he  could 
not  have  relied  on  that  deposit  at  the  time  he  paid  Snj-der  for 
the  checks.  In  a  similar  case,  First  National  Bank  v.  Pettit 
et  al.,41  111.  492,  the  court  said:  "We  do  not  see  *  *  * 
upon  what  principle  it  [the  bank]  should  be  required  first  to 
])ay  a  debt  due  from  Allen  [the  depositor]  to  persons  with 
whom  it  has  had  no  transactions  and  who,  if  losers,  are  so 
by  no  fault  of  the  bank.  The  debt  due  from  Allen  to  it  is  as 
meritorious  as  that  due  the  appellees,"    the   holders   of   the 

checks.     The  judgment  is  affirmed. 

JudgTYieiit  affirmed. 


Frank  Q  Vierling 

V. 

Oliver  H.  Horton. 


37    363 
177$  2931 


Negfi*%nhle  Instruments — ^ote — Consideration — Suhscnption  fo  Mission 
Chareh. 
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A  promifisory  note  given  in  payment  of  a  subscription,  or  to  8uti^fy  a 
promise  of  a  subscription,  to  the  funds  of  a  mission  cfaurcb,  is  tipon  a  thIu- 
able  consideration.  If  such  note  is  discounted  and  the  proceeds  used  for 
the  purpose  for  which  the  subscription  was  s^^^n*  the  maker  can  not  defend 
on  the  ground  of  failure  of  considcnitioiu 

[Opinion  filed  September  IS,  1888.1 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiKK  IIawes,  Judge,  presiding. 

Mr.  GKORoe  R.  Gkant,  for  api-cllant. 

Messrs.  Hoyme  &  Follaksbee,  for  appellee. 

MoRAN,  P.  J.  This  action  was  commenced  by  appellee 
ai^ainst  appellant  to  recover  on  a  promissory  note  for  §4.h), 
made  by  apjjeliant  and  payable  to  the  order  of  Samuel  A. 
Kean,  and  which  was  duly  assigned  to  appellee.  The  case  was 
submitted  to  the  court  without  a  jury,  and  the  finding  was 
against  the  ai>pellant  for  the  amount  of  the  note  and  interest 
thereon  to  the  date  of  the  judgment.  The  defense  of  the 
appellant  was  that  there  was  no  consideration  for  the  note» 
and  that  appellee  held  said  note  merely  as  trustee. 

It  appeared  from  the  evidence  that  Kean  w  as  soliciting  sub- 
scriptions in  behalf  of  what  was  known  as  the  IJalsted 
Street  Mission,  and  that  a])pel!ant  promised  to  give  ^we  hun- 
dred dollars  to  the  fund.  He  gave  his  note  for  that  amount 
and  afterward  paid  ^100  in  casli,  and  took  up  tlie  first  note  by 
giving  the  note  in  suit.  The  money  was  used  for  current 
exjienses  of  the  mission;  Kean  discounted  the  note  at  the 
Umk  of  Preston,  Kean  &  Co.,  and  expended  the  proceeds  in 
support  of  the  mission. 

It  has  been  repeatedly  decided  tliat  where  one  promises  a 
subscription  for  the  support  or  erection  of  a  church,  school 
or  other  religious,  educational  or  charitable  institution,  and 
money  is  advanced  by  another  on  tlie  faith  of  such  promise 
or  sul)seri])tion,  an  action  may  be  maintained  to  recover  tlie 
amount  so  promised  or  subscribed. 
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It  followB  tliat  a  promissory  note,  given  as  a  subscription  or 
to  satisfy  a  promise  thus  made,  is  given  on  a  valuable  consid- 
eration, and  that  if  the  note  is  discounted  and  the  proceeds 
used  for  the  purpose  for  which  the  subscription  is  given,  the 
maker  of  the  note  can  not  defend  against  it  on  the  ground  that 
no  consideration  moved  to  him  for  its  execution.  Byron  v. 
Cain,  25  111.  263;  McClure  v.  Wilson,  48  111.  356^  Pratt, 
Adm'r,  v.  Trustees,  93  111.  475. 

There  is  some  conflict  in  the  evidence  on  the  point  as  to 
whether  the  promise  ^vas  made,  but  we  think  the  evidence 
clearly  supports  the  finding  of  the  court. 

There  was  no  error  in  rendering  the  judgment,  and  it  must 
therefore  be  atlirmed. 

Judfjment  affirmed. 


Michael  Reick 
t. 
Adelaide  N.  Berdel  et  al. 

Injunctions — Dissolution — Damages — Ajipeal — Record. 

A  judgiuent  for  damages  asf^essed  on  the  dipsolution  of  an  injunction,  can 
not  be  supported  on  appeal,  unless  the  evidence  authjrizing  it  is  presurved 
in  the  lecord. 

[Opinion  filed  September  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Egbert  Jamikson,  Judge,  presiding. 

Messrs.  Blum  &  Blum,  for  aj)  pell  ant. 

Mr.  E.  A.  Shkkburne,  for  appellees. 

MoRAN,  P.  J.  This  is  an  appeal  from  a  decree  assessing 
damages  on  the  dissolution  of  an  injunction  which  had  been 
sued  out  by  appellant.     The  record  shows  only  a  siiggestion 
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of  damages,  and  that  the  damages  were  assessed  at  $164.75. 
It  does  not  appear  that  the  court  heard  any  evidence  showing 
the  nature  or  extent  of  the  damages  nor  how  they  arose. 

It  has  been  repeatedly  held  a  judgment  for  such  damages 
can  not  be  supported  on  appeal,  unless  tlie  evidence  authoriz- 
ing the  judgment  is  preserved  in  the  record.  There  is  notli. 
ing  whatever  to  support  this  decree  for  damages,  and  it  must 
therefore  be  reversed  and  the  case  remanded. 

Beversed  and  remanded. 


Mattie  E.  Gossett 

V. 


^'^^  Union  Mutual  Accident  Association. 


pleading — Mutual  Accident  Association — Action  on  Certificate  qf  Mem- 
hership — Declaration — Sufficiency  of — Uncertainty — Demurrer. 

1.  A  copy  of  an  instrument  is  no  part  of  the  declaration  to  which  it  is 
attached. 

2.  In  an  action  on  a  certificate  of  membership  in  a  mutual  accident  asso- 
ciation, it  is  held:  That  the  demurrer  to  the  declaration,  containini?  the 
common  counts,  was  improperly  sustained;  that  allegrations  in  two  of  the 
special  counts  that  the  membership  in  the  association  was  suflBcient  to  make 
the  amount  named  in  the  certificate  by  the  payment  of  two  dollars  each, 
retiuced  to  certainty  that  wliich  would  have  been  uncertain;  and  that  the 
special  counts  are  sufficient. 

[Opinion  filed  September  18,  1888.] 

In  error  to  the  Circuit  Court  of  Cook  Countj ;  the  Hon. 
Eichard  S.  Tuthill,  Judge,  presiding. 

Mr.  H.  C.  Irish,  for  plaintifiE  in  error. 

^^Tiie  defendant  vohintarily  issued  its  policy.  It  received 
tlie  ])remium,  and  Bailj,  fully,  so  far  as  appears,  performed  all 
his  contract  required  him  to  do.  So  far  as  he  is  concerned, 
tlie  contract  is  an  executed  one."  Beuelit  Association  v.  Blue, 
I'JO  111.  121,  128. 
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Where  a  contract  has  been  fully  executed,  and  nothing  re- 
mains to  be  done  but  the  payment  of  money,  which  the 
defendant  is  to  do,  the  plaintiff  may  recover  in  iridehitatus 
ansumpsit  under  the  common  counts.  Lane  v.  Adams,  19  111. 
167;  Thomas  v.  Caldwell,  50  111.  138;  Johnson  v.  Glover,  19 
111.  App.  584. 

The  method  by  which  defendant  proposes  to  raise  the  money 
wherewith  to  pay  this  debt  is  no  part  of  the  real  contract,  and 
does  not  concern  plaintiff,  except,  in  a  certain  contingency  to 
be  shown  by  the  defendant,  her  recovery  may  be  reduced  in 
amount. 

No  act  IS  required  of  eitlier  the  insured  or  plaintiff  in  con- 
nection with  the  raising  of  the  money,  and  tlicy  can  not  in  any 
way  interfere  therewith.  The  contract  is  fully  executed,  and 
assumpsit  will  lie. 

Assumpsit  upon  ix)licie8of  insurance  (and  on  the  assessment 
plan)  are  common  in  ])ractice  in  this  State.  Pro.  Life  Ins.  Co. 
V.  Palmer,  81  111.  88;  Ben.  Ass'n  v.  Hoffman,  110  111.603; 
Nat.  Ben.  Ass'n  v.  Jackson,  114  111.  533;  Gov.  Ass'n  v.  Spies, 
114  111.  403;  Ben.  Ass'n  v.  Blue,  120  111.  121. 

Whether  an  assessment  will  realize  the  full  amount  named 
in  the  certificate  is  matter  of  defense.  Elkhart  Aid  Ass'n  v. 
Houghton,  103  Ind.  266;  Excelsior  Ass'n  v.  Riddle,  91  Ind. 
84;  Luders  v.  Hartford  Ins.  Co.,  4  McCrary,  149;  S.  C,  12 
Fed.  Rep.  465;  Burland  v.  N.  W.  Ben.  Ass'n,  48  Mich.  424; 
Niiskern  v.  N.  W.  Endow.  Ass'n,  30  Minn.  406;  Suppiger  v. 
Cov.,  etc.,  Ass'n,  20  111.  App.  597. 

Messrs.  John  M.  Hamilton  and  Ciias.  C.  Gilbert,  for  de- 
fendant in  error. 

It  is  an  elementary  principle  of  law  that  actions  in  assuni] - 
sit  for  money  can  only  be  maintained  where  the  amount  to  be 
received  is  certain,  or  is  capable  of  being  made  certain,  by  the 
evidence.  Under  this  contract  it  would  be  impossible  for  a 
court  or  j[ury  to  fix  a  definite  amount  in  advance  of  an  assessment 
without  violating  the  terms  of  the  contract.  The  amount  to  be 
paid  under  the  terms  of  this  certificate  can  not  be  ascertained 
in  a  suit  at  law,  but  only  by  a  proceeding  in  equity  to  compel 
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the  levy  and  collection  of  an  assessment,  and  therefore  an  action 
at  law  can  not  be  maintained.  In  every  Illinois  case  cited  by 
counsel  for  appellant  either  this  point  was  not  raised  or  the 
policy  provided  for  tlie  payment  of  a  certain  sum  absolutely, 
although  it  was  to  be  raised  by  assessment.  But  the  precise 
question  in  this  case  has  been  several  times  recently  decided 
by  the  Supreme  Court  of  Iowa,  and  the  doctrine  is  firmly 
established  that  a  suit  at  law  on  such  a  contract  of  insurance 
can  not  be  maintained.  Ranisbarger  v.  Union  Mut.  Aid  Ass'n? 
33  N.  W.  Rep.  626;  Bailey  v.  Mut.  Ben.  Ass'n,  27  N.  W.  Rep. 
771;  Xewman,  Trustee,  v.  Covenant  Mut.  Ben.  Ass'n,  33  !X. 
W.  Rep.  662. 

Garnett,  J.  Tlie  plaintiff  in  error  filed  her  dec-aration  in 
assumpsit  against  defendant  in  error,  on  a  certificate  of  mem- 
bership, or  policy  of  insurance. 

There  were  three  special  counts  in  addition  to  the  common 
counts.  The  first  special  count  declared  u})on  a  certilicate  of 
membership  issued  to  Thomas  F.  Gossett,  alleging  the  defend- 
ant agreed,  for  a  valuable  consideration  named,  to  pay  to 
j)laintiff  the  principal  sum  (not  to  exceed  $5,000),  represented 
by  the  payment  of  82  by  each  member  of  the  defendant  asso- 
ciation, as  provided  in  the  by-laws  thereof,  in  case  of  the  death 
of  said  Thomas  by  external,  violent  and  accidental  means. 

The  second  count  is  similar  to  the  first,  exce}>t  that  it  de- 
scribes the  instrument  sued  on  as  a  policy  of  insurance.  The 
third  count  declares  upon  a  policy  of  insurance  for  §5,000, 
which,  for  aught  we  can  see,  is  an  ordinary  accident  policy. 
In  all  three  of  these  s|)ecial  counts  there  are  sufficient  allega- 
tions of  the  death  of  the  assured  in  the  manner  specified  in 
the  policy,  ])roofs  of  death  and  demand  of  payment;  and  in 
the  first  and  second  counts  allegation  is  made  of  a  member- 
ship in  said  association  sufficient  in  number  so  that  a  ])aymeut 
by  each  member  of  two  dollars  would  ])roduco  85,000. 

A  copy  of  the  certificate  sued  on  was  attached  to  the  decla- 
ration. The  defendants  filed  a  general  demurrer  to  the  decla- 
rAtion,  whicli  was  sustained  by  the  court.  Judgment  was 
rcmdered  for  the  defendant  on  the  demurrer,  and  plaintiflf  seeks 
to  reverse  the  same  by  this  writ  of  error. 
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That  the  court  erred  in  sustaininar  tlie  demurrer  to  a  dccla- 
ration  which  inchided  the  common  counts,  is  too  plain  to  need 
argument  or  citation  of  authority.  We  can  only  account  for 
the  action  of  the  court  by  eupposins^  the  coun:>el  to  have  con- 
lined  their  argument  to  the  special  counts,  as  tliey  have  done 
in  this  court.  In  his  brief,  the  counsel  for  defendant  makes 
two  erroneous  assumptions.  He  takes  it  for  gran'^ed  that  the 
copy  of  the  instrument  attached  to  the  declaration  is  a  part 
of  the  declaration.  That  is  a  mistake.  See  Bogardus  v.  Trial, 
1  Scam.  ()3;  Harlow  v.  Boswell,  15  111.  5B. 

Therefore  the  third  special  count  is  entirely  sufficient  on  its 
face.  The  other  error  committed  by  counsel  is  in  supposin;:!^ 
that  the  certificate  sued  on  provides  that  the  member  "  is  en- 
titled to  participate  in  the  m'jrtuary  or  relief  funi  of  the  asso- 
ciation, not  to  exceed  the  amount  of  §5.000,  which  sum,  or 
SHvh  part  thereof  a-t  miy  he  eollected  for  that  purpose  bij  th? 
payment  of  one  regular  asses-vnenf  of  tfoo  (/oI/ar,9  fro?n  ea-'h 
memher  of  the  association^  liable  at  the  date  of  the  accident^ 
shall,  within  sixty  days  after  suflicient  proof,"  bo  paid  to  the 
beneficiary. 

We  tind  no  such  provision  in  any  of  the  special  counts,  or 
in  the  copy  of  the  instrument  sued  on.  But  the  entire  argu- 
ment for  the  defendant  is  based  on  these  two  erroneous 
assumptions.  Tlie  contract  set  out  in  the  first  and  second 
counts  is  to  pay  to  the  plaintiff  the  principal  sum  (not  exceed- 
ing $5,000)  represented  by  the  payment  of  ^2  by  each  mem- 
ber in  the  association.  That  is  certain  which  can  be  rendered 
certain.  The  extent  of  the  defendant's  liability  is  measured 
by  §2  for  each  member,  the  total  not  to  exceed  85,000.  The 
tirst  and  second  counts  alleged  that  the  membership  was  suf- 
ficient to  make  §5.000  by  a  payment  of  §2  each.  They  thereby 
reduced  to  certainty  that  which  would  have  been  uncertain 
had  no  such  allegation  boon  made.  Neskern  v.  N.  W.  End.  & 
Leg.  Ass'n,  30  Minn.  4:06;  Kansas  Protective  Union  v.  Whitt, 
14  Pacif.  Rep.  275.  The  special  counts  are  each  sufficient 
on  their  face. 

For  the  errors  herein  indicated  the  judgment  of  the  Circuit 
Court  is  reversed  and  remanded. 

lieveraed  and  remanded. 
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CflARLES   J.    HUSTIS   ET   AL. 

V. 

H.  S.  Pickands  et  al. 

Brokers — Purchase  of  Mining  Stock — Action  for  Commissions — License 
— Ordinance — Pleading, 

■ 

1.  Brokers  in  mining  stocks  are  embraced  within  an  ordinance  of  the 
city  of  Chiciigfo,  which  renders  it  unlawful  for  any  person  to  exercise,  witliin 
the  city,  the  business  of  a  money  changer  or  banker,  broker  or  commission 
merchant  without  a  license  therefor. 

2.  A  broker  who  has  purchased  mining  stock  for  a  third  party,  in  viola- 
tion of  such  ordinance,  without  a  licensCi  can  not  maintain  an  action  for 
commissions. 


[Opinion  filed  Sept.  18,  1888.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Tills  was  an  action  by  plaintiffs  in  error  against  tho  defend- 
ants in  error  to  recover  for  commissions  alleged  to  liave  been 
earned  by  the  plaintiffs  while  acting  as  brokers,  within  the 
corporate  limits  of  the  city  of  Chicago,  for  the  defendants,  in 
the  purchase  of  certain  mining  stocks. 

The  defendants  filed  the  plea  of  the  general  issue  and  afli- 
davit  of  merits,  also  a  special  plea,  to  which  the  plaintiffs 
interposed  a  demurrer.  The  court  overruled  the  demiiiTcr, 
whereupon,  the  plaintiffs  electing  to  abide  by  their  demurrer, 
final  judgment  was  rendered,  Irom  which  plaintiffs  bring^  error 
to  tliis  court,  and  assign  for  error  the  overruling  of  said 
demurrer.     The  said  special  plea  is  as  follows: 

"  And  for  a  further  i)lea  in  this  behalf  the  said  defendants 
by  Frederic  XJllmann,  their  attorney,  say  that  the  said  plaintiffs 
onirht  not  to  have  maintained  their  aforesaid  action  thereof 
a^^ainst  them,  because  they  say  that,  at  the  time  of  the  mak- 
ing of  the  said  several  supposed  promises  and  undertakings  in 
said  declaration  mentioned,  if  any  such  were  or  was  made, 
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the  plaintiffs  were  carrying  on  and  exercising,  within  the  cor- 
porate limits  of  the  city  of  Chicago,  in  said  Cook  Comity,  to 
wit,  at  the  county  of  Cook,  the  business  of  brokers  by  the 
co-partnership  name  and  style  of  Hustis,  Conglan  &  Kay;  and 
the  defendants  in  fact  aver  that,  at  and  prior  to  the  time 
aforesaid,  there  was  and  had  been,  afid  from  thence  hitherto) 
has  been  and  still  is  in  full  force  and  effect  in  said  city  of  Chi- 
cago, in  the  county  aforesaid,  an  ordinance  theretofore  duly 
])assed  by  the  city  council  of  said  city,  duly  approved  by  the 
mayor  of  said  city,  and  duly  published  according  to  law,  in  the 
words  and  figures  as  follows,  to  wit: 
^^Beit  ordained  by  the  City  Council  of  the  City  of  Chicago: 

"  Section  1.  It  shall  not  be  lawful  for  any  person  to  exer- 
cise within  the  city  the  business  of  a  moneychanger  or  banker, 
broker  or  commission  merchant,  including  that  of  merchan- 
dis-e,  produce  or  grain  broker,  real  estate  broker  and  insurance 
broker,  without  a  license  therefor. 

"  Section  2.  A  merchandise,  produce  or  grain  broker  is 
one  who,  for  a  commission  or  other  compensation,  is  engaged 
in  selling  or  negotiating  the  sale  of  goods,  wares,  merchandise, 
produce  or  grain  belonging  to  others. 

"  Section  3.  A  real  estate  broker  is  one  who,  for  commission 
or  other  compensation,  is  engaged  in  the  selling  of  or  negotia- 
ting sales  of  real  estate  belonging  toothers,  or  obtains  or  places 
loans  for  others  on  real  estate. 

"Section  4.  An  insurance  broker  is  one  who  is  engaged  in 
procuring,  or  places  insurance  on  buildings,  vessels  or  other 
property  for  others. 

"  Section  5.  There  shall  be  collected  annually,  for  every 
license  granted  for  any  banker,  the  sum  of  $100,  and  there 
shall  be  collected  annually,  for  every  license  granted  for  any 
broker,  including  any  merchandise,  produce  or  grain  broker  or 
commission  merchant,  or  money  changer  or  broker,  the  sum 
of  $25;  and  there  shall  be  collected  annually,  for  any  license 
granted  any  real  estate  broker,  the  sum  of  $25;  and  there 
shall  be  collected  annually,  for  every  license  granted  for  any 
insurance  broker,  the  sum  of  $25. 

"  Section  6.     That  any  person  violating  any  provision  of 
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this  ordinance  Bhall  be  subject  to  a  ])enalty  of  not  less  than 
$25  nor  more  than  SlOO  and  to  the  same  penalty  for  any  sub- 
sequent violation  thereof." 

"And  the  defendants  further  aver  that,  at  the  time  of  the 
making  of  the  said  several  supposed  promises  and  undertak- 
inors  in  said  declaration  mentioned,  the  said  plaintiff  had  not 
obtained,  and  did  not  then,  nor  theretofore  nor  thereafter  have 
the  license  specified  in  said  ordinance  or  any  other  license 
authorizino^  them,  or  either  of  them,  to  exercise  said  business 
so  by  them  carried  on  as  brokers  within  the  city  of  GhicagOj 
in  said  county  of  Cook;  but,  on  the  contrary  thereof,  said 
])laintiffs  then  were,  theretofore  had  been,  and  still  are  exer- 
cising tlie  said  business  as  brokers  within  the  said  city  of  Chi- 
cago, without  having  obtained  any  license  therefor,  and  in  vio- 
lation of  the  provisions  of  said  ordinance. 

"  And  these  defendants  further  aver  that  the  sum  or  sums 
of  money  sought  to  be  recovered  in  this  action  by  said  plaint- 
iffs from  these  defendants  are  alleged  to  be  due  to  said  plaint- 
iffs from  these  defendants  for  commissions  or  compensation 
alleged  to  have  been  earned  by  said  plaintiffs  as  brokers  in 
purchasing  certain  stocks  for  these  defendants,  and  at  tlieir 
alleged  request  within  the  said  city  of  Chicago,  at  the  time 
aforesaid. 

"  And  this  the  defendants  are  ready  to  verify,  wherefore 
they  pray  judgment  if  the  ))laintiffs  ought  to  have  their  afore- 
said action  agjiinst  them,"  etc. 

Mr.  Jksse  B.  Barton,  for  plaintiffs  in  error. 

Plaintiffs  in  error  insist,  first,  that  the  business  of  stock 
broker  is  not  included  in  the  ordinance,  and  that,  therefore, 
plaintiffs  were  not  required  to  take  out  a  license;  second,  that 
the  question  of  w^hether  or  not  plaintiffs  had  a  license,  even 
though  positively  required  to  take  out  one,  was  wholly 
between  them  and  the  municipality,  and  could  not  in  anyway 
affect  the  relations  between  plaintiffs  and  defendants.  There 
being  nothing  unlawful  in  any  of  the  occupations  enumerated 
in  the  ordinance,  either  in  themselves  or  as  the  result  of  statu- 
tory inhibition,  there  is  nothing  in  the  nature  of  the  business 
souffht  to  be  licensed  which  would  vitiate  the  contract  between 
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the  broker  and  his  customer  under  which  the  broker  could 
claim  remuneration  for  his  services. 

All  enactments  should  be  construed  according  to  their  hi- 
tention,  and  the  intention  of  this  ordinance  is  manifest.  It 
aimJ  to  exact  a  license  fee  from  every  banker  and  every  money 
chr.nger,  whose  occupations  are  so  well  known  as  to  require  no 
deiinition,  and  from  every  merchant,  produce  or  grain  broker, 
every  insurance  broker  and  every  real  estate  broker,  and  that 
no  guilty  man  may  escape,  it  was  made  clear  hy  sections  2,  3 
and  4,  what  was  intended  to  be  included.  Had  it  been  in- 
tended to  require  of  a  stock  broker  a  license,  his  business 
would  liave  been  more  particularly  described  than  the  others, 
for  a  stock  broker  is  a  rara  avis  in  Chicago,  while  the  others 
are  more  numerous  than  the  followers  of  any  other  business 
in  the  citv. 

Assuming,  however,  that  plaintiflEs  in  error  violated  the  pro- 
visions of  the  ordinance  when  they  acted  as  brokers  in  buying 
mining  stocks  for  the  defendants,  yet  they  are  entitled  to 
recover  their  brokerage  from  the  defendant.  The  statute 
authorized  the  city  to  tax,  license  and  regulate,  and  if  by  the 
i»rdinanceit  has  taxed  and  licensed  this  particular  business,  it 
has  not  declared  it  unlawful  to  pursue  it  without  paying  the 
tax  and  taking  out  the  license,  and  is  powerless  to  make  it 
unlawful  even  if  it  tried. 

It  is  absurd  to  say  that  the  same  act  committed  in  the  same 
manner,  with  the  same  publicity,  in  the  same  commonwealth, 
is  unlawful  on  one  side  of  a  municipal  boundary  and  lawful  on 
the  other  side  in  any  sense  in  which  the  word  unlawful  can  be 
used  when  an  act  so  characterized  would  vitiate  a  contract 
based  on  the  act.  While  it  may  be  said  that  the  authorized 
ordinance  of  a  municipality  has  the  same  effect  as  an  act  of  the 
legislature  and  be  good  as  a  general  principle  of  law,  yet  the 
municipality  can  not  exceed  the  powers  of  the  legislature  and 
the  legislature  could  never  say  that  the  same  consideration 
for  a  contract  was  in  one  place  in  the  State  unlawful  and  the 
contract  void,  and  in  another  place  was  lawful  and  the  contract 
valid.  The  following  cases  hold  that  a  penalty-imposing  ordi- 
nance in  no  respect  enters  into  the  civil  relations  between   the 
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person  liable  to  the  penalty  for  an  infraction  of  the  terms  of 
the  oj-dinance  and  other  persons:  K.  R.  Co.  v.  Ervin,  89  Pa. 
St.  71;  Henry  v.  Spra^ue,  11  R  I.  456;  Chambers  v.  Trust 
Co.,  1  Disney,  (Ohio),  336;  Van  Dyke  v.  Cincinnati,  1  Disney, 
532;  Jenks  v.  Williams,  115  Mass.  217;  Peck  v.  Austin,  22 
Texas,  261;  See  Royall  v.  Virginia,  116  U.  S.  572;  Insurance 
Co.  V.  Polleys,  13  Pet.  157. 

There  is  yet  another  reason  why  tliis  plea  is  bad,  and  that  is 
on  account  of  a  very  wise  and  just  distinction  laid  down  in  the 
English  case  of  Smith  v.  Mawhood,  14  M.  &  W.  452,  which 
is,  that  when  it  is  the  intention  solely  of  the  legislative  body 
to  make  the  act  illegal  and  to  prohibit  it,  then  the  act  can  not 
be  a  good  consideration  for  a  contract;  but  when  the  sole  or 
main  object  is  to  raise  revenue,  the  act  is  not  illegal  in  the 
sense  that  a  contract  based  upon  it  is  void,  and  can  not  be 
enforced. 

Mr.  Frederic  Ullmann,  for  defendants  in  error. 

An  action  for  commissions  or  brokerage  for  negotiating  the 
sale  of  stocks  belonging  to  other  parties  can  not  be  maintained 
by  brokers  who  have  not  obtained  a  license  to  do  business  as 
brokers  under  the  city  ordinance  set  out  in  the  plea.  The 
weight  of  authority  is  that  the  imposition  of  a  penalty  implies 
a  prohibition.       < 

"Wlien  an  incorporated  town  or  city  has  been  invested 
with  power  to  pass  an  ordinance  by  the  legislature  for  tlic 
government  or  welfare  of  the  municipality,  an  ordinance 
enacted  by  the  legislative  branch  of  the  corporation,  in  pur- 
suance of  the  act  creating  the  corporation,  has  the  same  force 
and  effect  as  a  law  passed  by  the  legislature,  and  can  not  be 
regarded  otherwise  than  a  law  of  and  within  the  corporation." 
Mason  v.  Shawneetown,  77  111.  533,  537;  Wright  v.  C.  &  N. 
R.  R.,  7  III.  App.  438;  Hopkins  v.  Mayor  of  Swansea,  4  Mills 
&  W.  640;  Heland  v.  City  of  Lowell,  3  Gray,  408. 

Where  a  statute  enacts  a  penalty  for  carrying  on  a  particu- 
lar business  without  a  license,  no  action  can  be  maintained  on 
a  contract  made  by  one  who  violates  the  statute,  even  though 
the   statute  contains  no   prohibition.     Bcnsley  v.  Bignold,  7 
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Eng.  Com.  Law,  188 ;  Downing  v.  Einger,  7  Mo.  585 ;  -^tna 
Ins.  Co.  V.  Harvey,  11  Wis.  412;  Williams  v.  Cheney,  3  Gray, 
222 ;  Jones  v.  Smith,  3  Gray,  500 ;  Cincinnati  Mut.  Healtli 
Assurance  Co.  v.  Rosenthal,  55  111.  85  ;  Fridley  v.  Bowen,  87 
111.  151;  Penn  v.  Bornmann,  102  111.  523;  Banking  Co.  v. 
Kautenberg,  103  111.  460;  Farrow  v.  Vedder,  19  111.  App. 
305  ;  Cope  v.  Rowlands,  2  M.  &  W.  149  ;  Johnson  v.  Hulings, 
103  Pa.  St.  498. 

McAllister,  J.  The  ordinance  set  out  in  the  special  plea 
has  been  adjudged  to  be  legal  and  valid.  Braun  v.  Chicago, 
110  111.  186.  While  the  language  of  the  ordinance  is  some- 
what peculiar,  yet  we  are  inclined  to  the  opinion  that  it  was 
intended  to  and  does  fairly  embrace  and  apply  to  brokers  in 
stocks.  If  we  are  right  in  that  conclusion  then  it  follows,  as 
we  think  from  the  doctrine  of  the  prevailing  current  of  author- 
ities, that  the  plaintiffs,  being  unlicensed  as  brokers  at  the  time 
of  the  purchase  by  them  as  such,  of  the  stock  in  question,  their 
act  was  unlawful  and  they  can  not  recover  commissions, 
so  that  the  plea  must  be  held  to  be  good  and  the  judgment 
affirmed. 

Judgment  affinned. 


Amos  W.  Cravener  tS  SI 


V.  l&4t  «» 

Prescott  G.  Hale. 

Contract  to  Sell  Lands— Condition — Construction — Abstract  of  Title — 
Rescission, 

1.  Where  a  vendor,  by  asrreement,  haa  undertaken  to  furnish  the  vendee 
''  an  abstract  of  title  showing  good  title  and  power  and  authority  to  sell  and 
convey,"  the  deposit  made  by  the  latter  to  be  returned  and  the  contract 
determined  in  case  of  failure  to  show  good  title,  and  the  abstract  furnished 
fhows  such  title,  although  in  fact  it  is  in  dispute,  the  vendor  can  not  place 
the  vendee  in  default  by  the  tender  of  the  deed. 

2.  In  the  case  presented,  it  is  heldi    That  the  contract  is  to  be  construed 
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most  strongly  afiT'UnRt  the  vendor;  that  he  did  not  bring:  himself  within  the 
condition  authorizing  a  rescission;  and  that  he  could  not  rescind  for  non- 
performance by  the  vendee,  as  he  was  not  himself  in  a  condition  to  perform. 
3.  As  a  general  rule  a  contract  can  not  be  determined  or  rescinded  by  a 
p:irty  to  it  unless  he  is  in  a  position  to  demand  a  specific  performance. 

[Opinion  filed  September  18,  1888.] 

Appeal  from  the  Superior  Court  6i  Cook  County;  the  Hon. 
Eg3ert  Jamieson,  J.udge,  presiding. 

Messrs.  H.  T.  &  L.  Helm,  for  appellant. 

Mr.  James  S.  Murry,  for  appellee. 

MoRAN,  P.  J.  On  December  2i,  1886,  a  contract  in  writ- 
ing was  entered  into  between  appellant  and  appellee,  as  fol- 
lows: 

'*  Articles  of  agreement,  made  this  24th  day  of  December, 
A.  D.  1886,  between  Amos  W.  Cravener,  party  of  the  first 
part,  and  Prescott  G.  Hale,  as  trustee  under  the  last  will  and 
testament  of  Matilda  Hale,  deceased,  party  of  the  second  part. 

*'  Witnesseth :  That  if  the  party  of  the  first  part  shall  first 
make  the  payment  and  perform  the  covenants  hereinafter 
mentioned  on  his  part  to  be  made  and  performed,  the  said 
pajty  of  the  second  part  covenants  and  agrees  at  the  time 
hereinafter  stated  to  convey  and  assure  to  the  said  party 
of  the  first  part  in  fee  simple,  clear  of  all  incumbrances  what- 
ever, by  a  good  and  sufficient  warranty  deed,  the  lot,  piece  or 
parcel  of  ground  situate  in  the  County  of  Cook  and  State  of 
Illinois,  known  and  described  as  the  north  one-half  (^)  of  the 
northwest  one-quarter  (i)of  section  twenty-three  (23),  township 
thirty-eight  (38)  north,  range  thirteen  (13),  east  of  the  third 
principal  meridian,  except  the  east  fifty  (50)  feet  thereof,  hereto- 
fore taken  for  a  railroad  right  of  way  and  subject  also  to  all 
streets,  alleys  and  highways,  and  subject  also  to  all  taxes 
assessments  or  other  impositions  legally  levied  or  imposed 
upon  said  land  subsequent  to  the  year  A.  D.  1886. 

*'  And  said  second  party  also  agrees  to  furnish  to  said  party 
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on  or  before  January  10,  1887  (or  as  soon  thereafter  as  the 
probate  proceedings  in  the  estate  of  Matilda  Hale,  deceased, 
can  be  finally  settled  and  the  abstract  of  title  continued  to 
show  such  settlement),  an  abstract  of  title  showing  good  title 
and  power  and  authority  to  sell  and  convey  in  said  second 
party  as  trusteii  as  aforesaid. 

"And  the  said  party  of  the  first  part  hereby  covenants  and 
agrees  to  pay  to  the  said  party  of  the  second  part  the  sum  of 
$24,000,  in  the  manner  following,  to  wit:  $500  cash  down 
npon  the  signing  of  this  agreement,  and  within  ten  days  after 
said  second  party  shall  have  furnished  to  said  first  party  said 
abstract  of  title  as  above  provided,  said  first  party  shall  pay 
to  said  second  party  the  farther  sum  of  $3,500,  and  will  make 
and  deliver  to  him  his  four  promissory  notes  dated  January  1, 
1887,  payable  to  the  order  of  said  second  party  at  the  Mer- 
chants' Loan  and  Trust  Co.,  Chicago,  Illinois;  one  for  $3,000, 
payable  April  1,  1887;  one  for  $5,000,  payable  one  year  after 
date ;  one  for  $6,000,  payable  two  years  after  date,  and  one  for 
$6,000,  payable  three  years  after  date,  all  with  interest  from 
date  at  the  rate  of  six  per  cent,  per  annum,  payable  semi- 
annually, and  at  the  same  time  will  make, execute,  and  deliver 
to  said  second  party  a  mortgage  on  the  premises  above 
described,  securing  said  four  above-mentioned  promissory 
notes,  and  at  the  same  time  the  said  second  party  (the  first 
party  having  performed  his  contract)  will  execute  and  deliver 
to  said  first  party  the  warranty  deed  aforesaid.  In  case  the 
abstract  of  title  to  be  furnished  as  aforesaid,  does  not  show  a 
good  title  a&  herein  stated,  then  thefive  hundred  dollars  ($500) 
this  date  paid  thereon  shall  be  returned  to  said  first  party  and 
this  contract  determined. 

"In  case  of  a  failure  of  said  first  party  to  make  either  of 
ihe  payments  or  to  perform  any  of  the  covenants  on  his  part 
made  and  entered  into  hereby,  then  said  contract  shall,  at  the 
option  of  said  second  party,  be  forfeited  and  determined,  and 
said  second  party  shall  retain  all  payments  made  as  his  agreed 
and  liquidated  damages.  It  is  hereby  agreed  that  all  the  cov- 
enants and  agreements  herein  contained  shall  extend  to,  and 
be  obligatory  upon  the  heirs,  executors,  administrators,  suc- 
cessors and  assigns  of  the  respective  parties  hereto. 
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"In  witness  whereof  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

*  Amo3  W.  Cravener,         [seal.] 
"pRKScoiT  G.  Hale,  [seal.] 

"Trustees  under  the  last  will  and  testament  of  Matilda 
Hale,  deceased." 

After  the  making  of  said  contract  appellee  proceeded  to 
close  up  the  procaedings  in  the  Probate  Cjurt,  and  on  or  about 
January  6,  1887,  his  tinal  account  was  approved  by  said  court, 
and  appellee  was  discharged  as  executor  and  the  estate  closed. 
The  abstract  of  the  land  mantioned  in  the  contract  was  extended 
by  the  appellee  so  as  to  show  the  final  settlement  of  the  estate, 
and  delivered  on  January  li,  1887,  and  as  soon  as  it  was  com- 
pleted by  the  abstract  makers,  to  the  agent  of  appellant 

On  January  8,  1887,  Mirtin  0.  Hale,  Djugla$s  R.  Hile  and 
Franklin  j\I.  Hale,  three  of  the  children  and  heirs  at  law  of 
said  Matilda  Hale,  deceased,  filed  their  bill  in  chancery  in  the 
Circuit  Court  of  Cook  County  against  appellee  (and  other 
heirs)  alleging,  among  other  things,  that  the  said  last  will*  of 
Martha  Hale,  deceased,  was  not  the  last  will  of  said  deceased, 
and  praying,  among  other  things,  that  the  same  might  be  set 
aside. 

The  abstract  which  was  delivered  to  appellant  by  appellee 
on  January  14,  1887,  did  not  show  the  commencement  of  said 
suit  in  chancery,  though  it  did  show  that  the  same  parties  who 
filed  said  bill  objected  on  January  9,  1887,  in  the  Probate 
Court,  to  the  discharge  of  appellee  as  executor,  on  the  ground, 
as  they  alleged,  that  said  willj  was  not  the^  last  Vrill  of  said 
Matilda  Hale. 

The  abstract  furnished  to  appellant  was  submitted  by  him 
to  his  solicitor  for  examination,  and  on  January  20,  1887,  said 
solicitor  sent  to  appellant  the  following  opinion  of  title: 

"  Dear  Sir: — I  have  given  the  abstract  of  title  to  the  land 
— N.  i,  N.W.  J,  Sec.  23,  T.  38,  13,  in  Cook  County,  Ills.— a 
careful  examination. 

"  It  is  my  opinion  that  the  title  stood  at  death  of  Matilda 
Hale  in  her,  and  that  she  had  good  right  to  convey  the  same, 
or  to  devise  the  same  by  will.     That  under  the  will,  if  the 
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same  is  in  all  respects  valid,  Prescott  G.  Hale,  as  her  trustee, 
has  full  right  to  sell  and  convey  the  8ain(3,and  that  a  deed  from 
said  Prescott  G.  Hale  and  her  other  heirs  (none  beino;  under 
disability)  will  give  a  good  title  in  any  event.     Yours, 

"  II.  T.  Helm." 

Neither  appellant  nor  his  solicitor  knew  of  the  filing  of  the 
bill  attacking  the  will  till  after  the  date  of  said  opinion.  Some 
negotiations  took  place  between  the  parties  with  reference  to 
some  arrangement  by  which  the  chancery  suit  might  be  dis- 
posed of  and  the  title  passed,  but  nothing  was  accomplished; 
and  on  March  9th,  appellant  filed  a  petition  to  be  made  a  party 
defendant  in  said  suit  in  the  Circuit  Court,  and  set  out  in  his 
|X)tition  a  copy  of  said  contract  for  the  purchase  of  the  land  in 
controversy,  and  an  order  was  made  by  the  court  making  Siiid 
appellant  a  co-defendant,  with  leave  to  answer. 

Appellant  did  not  make  the  payment  of  money  required  by 
the  contract  to  be  made  within  ten  days  of  the  delivery  to  him 
of  the  abstract,  and  did  not  make  and  deliver  the  promissory 
notes  or  mortgage  provided  for  in  the  contract.  About  May 
7,  1887,  appellee  was  oflFered  $28,500' for  the  property  in  con- 
troversy, and,  through  his  attorney,  answered  that  he  could 
not  sell  till  he  had  gotten  rid  of  the  contract  with  appellant, 
which  he  proposed  to  do.  On  May  27, 1887,  appellee  tendered 
to  appellant  a  deed  of  the  premises  described  in  the  contract, 
and  whieli  was  in  form  according  to  the  contract,  and  demanded 
that  appellant  should  pay  the  money  then  due  under  the  con- 
tract, and  should  execute  and  deliver  the  notes  and  mortgage 
according  to  the  terms  of  the  contract,  but  appellant  refused 
to  accept  said  deed,  and  to  make  the  payments  or  execute  the 
notes.  Whereupon  appellee  tendered  to  appellant  $512.75, 
being  the  $500  which  appellant  paid  on  the  contract  with  in- 
terest thereon  from  December  24, 1886,  when  it  was  paid;  but 
apjxjUant  refused  to  receive  said  tender  or  to  accept  said  money, 
and  thereupon  appellee  declared  the  said  contract  determined, 
and  demanded  from  appellant  the  abstract  of  title.  The  next 
day  appellant  went  to  the  oflice  of  appellee's  solicitor  and  there 
tendered  to  appellant  the  money  due  upon  the  contract,  and 
otfercd  to  receive  the  deed  and  execute  the  mortgage  and 
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notes,  provided  appelloo  would  procure  said  chancerj  suit  to 
be  dismissed;  but  appellee  declined,  for  the  reason  that  he 
could  not  get  the  Buit  dismissed  without  the  payment  of  a 
large  amount  of  money. 

On  June  4, 1887,  the  bill  in  this  suit  was  fifed,  showing  tliat 
appellant  refused  to  discharge  said  contract,  and  that  by  his 
iiling  a  copy  tljereof  in  said  suit  in  the  Circuit  Court  it 
had  become  a  cloud  on  the  title  of  appellee^and  that  appellant 
claims  a  conveyance  of  said  premises,  but  insists  tliat  said 
chancery  suit  should  be  settled,  or  caused  by  appellee  to  be 
dismissed,  and  praying  that  said  contract  be  declared  null  and 
void,  and  be  removed  as  a  cloud  on  appellee's  title,  and  be 
ordered  delivered  up  and  canceled.  On  the  hearing,  the  facts 
above  set  out  appeared  from  the  pleadings  and  proofs  of  the 
respective  parties,  and  upon  said  facts  the  court  entered  a 
decree  granting  the  relief  prayed  for  in  appellee's  bilL 

The  correctness  of  the  decree  depends  upon  the  question 
whether,  under  the  terms  of  the  contract  and  the  facts  stated, 
appellee  had  a  legal  right  to  rescind  the  contract  and  tender 
back  the  deposit  paid  by  appellant.  The  terms  of  the  con- 
tract obligated  appellee  to  convey  and  assure  to  appellant  a 
fee  simple  title  to  the  premises  described,  and  to  discharge 
such  obligation  appellee  was  bound  to  convey  a  marketable 
title,  that  is,  a  title  not  subject  to  such  reasonable  doubt  as 
would  create  a  just  apprehension;  one  that  would  be  regarded 
as  merchantable,  so  that  persons  of  reasonable  prudence  and 
intelligence  would  be  willing  to  take  it  and  pay  the  fair  value 
of  the  land.  Parker  v.  Porter,  11  III.  App.  602;  Brown  v. 
Cannon,  5  Gilm.  174;  Snyder  et  al.  v.  Spaulding,  67  111.  480. 

It  is  vei'y  plain  that  the  title  to  tlie  land  mentioned  in  the 
contract  was  not  in  merchantable  condition  at  the  time  aj)- 
pellee  tendered  the  deed  to  appellant  and  demanded  the  per- 
formance of  the  contract,  and  appellee  not  being  able  to  con- 
vey sucli  a  title  as  would  satisfy  the  covenants  in  his  agree- 
ment, could  not  put  appellant  in  default  by  tendering  the  deed 
and  demanding  performance  of  the  contract.  Appellant  had 
not  agreed  to  accept  such  a  title  as  was  offered  to  him,  and  no 
prudent  man  would  do  so  while  subject  to  the  uncertainty  cast 
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upon  it  by  the  filing  of  the  bill.  Indeed,  it  is  frankly  admitted 
by  counsel  for  apj^elleo  in  liis  brief  filed  in  this  court,  that 
appellant  could  not  be  compelled  to  accept  any  other  than  a 
good  title,  and  he  states  that  appellee  has  never  insisted  that 
appellant  was  bound  to  accept  the  title  in  view  of  the  litiga- 
tion that  was  developed  after  the  contract  was  made.  If 
apjHjllant  was  not  put  in  default  by  the  tender  of  the  deed, 
then  appellee  had  no  rigl^t  to  rescind  the  contract  on  the 
ground  that  appellant  refused  to  perform  it. 

It  is  contended  by  appellee  that  the  conditions  in  the  con- 
tract authorized  him  to  rescind,  if  the  title  was  not  found  g0f»d. 

The  condition  is:  "In  case  the  abstract  of  title  to  be  fui-- 
nished  as  aforesaid  does  not  show  a  good  title,  as  herein  stated, 
tlien  the  8»00  this  date  paid  thereon  shall  be  returned  to  said 
first  party,  and  this  contract  determined."  Now,  it  is  obvious 
that  any  ]  arty  who  seeks  to  determine  his  contract  by  avail- 
ing himself  of  a  condition  therein  contained  providing  for 
such  determination,  must  bring  himself  sti-ictly  within  the 
terms  of  such  condition.  The  condition  is  not  to  be  liberally 
construed,  nor  enlarged  to  include  facts  or  circumstances  not 
within  its  terms,  but  on  the  contrary,  is,  in  contracts  for  the 
sale  of  lands,  to  be  taken  most  strongly  against  the  vendor. 
In  Greaves  v.  Wilson,  25  Beav.  290,  which  was  a  bill  for 
specific  performance  in  a  case  in  which  vendor  sought  to  de- 
termine a  contract  under  a  condition  contained  in  it,  the  court 
said:  "  The  mode  in  which  these  conditions  must  be  construed 
is  explained  in  all  the  cases  upon  the  subject.  They  must  bo 
construed,  like  every  other  instrument,  most  strictly  against 
the  person  who  frames  them,  because  the  vendor  alone  can  be 
the  sole  judge  of  the  necessity  or  propriety  of  making  such 
conditions  before  he  offers  the  property  for  sale.  In  addition 
to  that,  it  is  to  be  borne  in  mind  that  a  person  who  offers  prop- 
erty for  sale  becomes  subject  to  certain  duties,  in  the  char- 
acter of  vendor,  and  that  he  does  not  get  rid  of  them  by 
special  conditions  of  sale."  It  is  further  said  in  the  same 
case,  that  "  A  vendor  can  not  make  use  of  a  condition  to 
rescind  a  contract  for  the  purpose  of  getting  rid  of  the  duty 
which  attaches  to  him  upon  the  rest  of  the  contract,  of  mak- 
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ing  out  a  title,"  and  to  this  effect  is  Page  v.  Adams,  4  Beav. 
2  ;9.  In  In  re  Jackson,  14  L.  R.  Ch.  Div.  851,  the  rule  laid  down 
in  Greaves  v.  Wilson,  supra,  was  followed  in  a  case  where  the 
conditi(»n  provided,  among  other  things,  that  objection  should 
be  made  within  fourteen  days  from  the  delivery  of  the 
abstract,  and  if  none  were  made  within  the  time  the  title  was 
to  be  deemed  acce|)ted,  and  if  the  purchaser  should  insist  on 
any  objection  which  the  vendor  should  be  unable,  or  on  the 
ground  of  expense,  should  decline  to  remove,  then  the  vendor 
should  be  at  liberty  to  rescind  the  contract  by  notice,  unless 
the  purchaser  sliould,  by  notice,  withdraw  the  objection,  and 
u})on  rescission  the  purchaser  should  rec»,eive  back  his  deposit. 

The  abstract  delivered  did  not  show  the  real  state  of  the 
title,  and  after  the  title  as  showTi  by  abstract  was  approved,  it 
was  discovered  that  there  was  an  equitable  mortgage  on  the 
leasehold  of  which  the  vendor  was  ignorant.  The  purchaser 
insisted  that  this  should  be  discharged  and  the  vendor  gave 
notice  that  he  was  unable  and  unwilling,  on  the  ground  of  ex- 
pense, to  comply,  and  that  he  would  rescind  the  contract  unless 
the  objection  was  withdrawn.  The  purchaser  refused  to  admit 
the  rescit^sion  and  applied  to  the  court,  and  it  was  held  that 
there  could  be  no  recission,  as  the  objection  did  not  come 
within  the  condition,  not  having  been  shown  by  the  ab.^ract, 
and  that  tlie  charge  upon  the  property  should  be  cleared  off 
bv  tlie  vendor. 

See,  also,  Roberts  v.  Wyatt,  2  Taunt.  268,  where  a  condi- 
tion in  a  contract  of  sale  by  which  the  contract  was  to  be  void 
in  case  the  vendor  could  not  deduce  a  good  title,  is  construed 
by  Lord  Mansfield  to  give  an  option,  not  to  the  vendor,  but  to 
the  purchaser,  to  avoid  the  contract  for  failure  to  deduce  such 
good  title. 

Now,  in  view  of  this  rule  of  strict  construction  as  against 
the  vendor,  as  illustrated  by  these  cases,  has  appellee  brought 
himself  within  the  condition  which  he  seeks  to  avail  himself 
of  to  rescind  this  contract?  He  agreed  to  furnish  to  appel- 
lant an  abstract  of  title  showing  good  title  and  power  and 
authority  to  sell  and  convey  in  himself,  and  provided  a  condi- 
tion that,  in  case  the  abstract  of  title  to  be  furnished  did  not 


First  District— March  Term,  1888.       283 

Cravener  v.  Hale. 

show  a  good  title,  the  deposit  should  be  returned  and  tlie  con- 
tract determined.  The  abstract  which  he  furnished  showed  a 
good  title;  therefore  it  is  clear  that,  if  nothing  further  had 
arisen  to  affect  the  title,  appellee  would  have  no  right  to 
rescind  the  contract  under  the  condition.  Facts  existed  not 
shown  on  the  abstract  furnished  by  appellee,  which  rendered 
the  title  not  good,  but  the  existence  of  such  facts  can  not 
avail  appellee  as  a  basis  of  rescission,  for  the  condition  only 
authorizes  rescission  *'in  case  the  abstract  to  be  furnished  as 
aforesaid  does  not  show  a  good  title." 

It  will  not  do  to  suggest  that  the  abstract,  if  perfect  when 
delivered  to  appellant,  would  have  failed  to  show  the  title 
good.  Appellee  took  upon  himself  the  duty  of  fuYnishing 
the  abstract,  and  he  furnished  the  one  delivered  as  a  compli- 
ance with  his  undertaking,  and  he  can  not  allege  his  own  error 
or  default  in  order  to  bring  himself  within  the  condition,  and 
accomplish  a  rescission.  •  This  case  is  not  like  the  case  of  Iloyt 
V.  Tuxbury  et  al.,  70  111.  332,  and  Brizzolara  et  al.  v.  Mosher  et 
al.,  71  111.  41,  cited  and  relied  on  by  counsel  for  apj^ellee.  In 
the  first  of  those  cases  the  provision  was  that  payments  were 
to  be  made  in  a  certain  time  "after  the  title  had  been  exam- 
ined and  found  good."  In  the  second  case  the  clauj-e  in  the 
agreement  was,  "should  the  title  to  the  property  not  prove 
good,  then  the  payment  to  be  refunded." 

So  in  Mauson  v.  Fletcher,  L.  R.  10  Eq.  212,  the  condition 
was  very  broad,  being,  in  effect,  if  any  objection  to  the  title 
be  persisted  in,  the  vendor  shall  be  at  liberty  to  rescind  the 
contract  on  returning  to  the  purchaser  his  deposit.  The  dif- 
ference between  the  conditions  and  provisions  of  the  contracts 
in  those  cases  and  that  in  the  case  under  consideration  is  too 
obvious  to  require  specification.  Such  cases  establish  no  rule 
for  the  construction  of  this  condition. 

Our  conclusion  is  that  appellee  could  not  rescind  the  con- 
tract under  its  terms,  as  he  did  not  bring  himself  within  the 
condition  authorizing  a  rescission,  and  he  could  not  rescind 
for  non-performance  by  the  appellant,  because  appellee  was 
not  himself  in  a  condition  to  perform.  As  a  general  thing,  a 
contract  can  not  be  determined  or  rescinded  by  a  party  to  it 


«3    209 


284  Appellate  Courts  of  Illinois. 

Vol.  27. 1  Welling  v.  SchUler. 

unless  he  is  in  a  position  to  demand  a  specific  performance. 
Baker  v.  Bishop  Hill  Colony,  45  111.  264;  Howe  v.  Hutchii/. 
soti,  105  111.  501;  Johnson  v.  Pollock,  58  111.  181.  / 

The  decree  of  the  court,  annulling  the  contract  and  direct- 
ing its  cancellation,  can  not  be  sustained,  and  the  same  will  be 
reversed  and  the  case  remanded,  with  directions  to  Uie  Supe- 
rior Court  to  dismiss  appellee's  bill. 

Jieversed  and  remanded. 


George  E.  Welling 

V. 

Anthony  Schiller. 


Sales — VaJue — Fraudulent  Representations — Action  on  Note — Failure 
of  Consideration — Pleading, 

1.  General  representations  made  by  a  vendor  as  to  the  value  of  property 
he  offers  for  sale,  will  not  be  regarded  aa  evidence  of  a  fraudulent  intent 
except  in  extreme  cases. 

2.  In  an  action  on  a  promissory  note  given  in  payment  for  certain  shares 
of  the  capital  stock  of  a  corporation,  it  is  held:  That  the  court  below  prop- 
erly sustained  a  demurrer  to  special  pleas  of  failure  of  consideration  by  rea- 
son of  fraudulent  representations,  the  allegations  of  fraud  being  insufBcient 
to  show  failure  of  consideration. 

[Opinion  filed  September  18,  1888]. 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

This  was  a  snit  brought  by  Schiller  as  assignee  against 
Welling  p,8  maker  of  a  promissory  note  bearing  date  March  13, 
18S6,  whereby  the  latter  promised  to  pay  to  Albert  Schen- 
beck  the  sum  of  $500  ninety  days  after  date,  with  interest. 

The  defendant  pleaded  the  general  issue  and  two  special 
pleas.  The  first  special  plea  was  in  substance  as  follows: 
Actio  Twn,  etc. 
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"That  on  March  13,  1886,  one  Albei-t  Schenbeck  sold  and 
delivered  to  defendant  fifty  shares  of  stock  of  the  S])itzer  Pat- 
ent Starch  Company ;  that,  in  consideration  thereof  and  of  the 
representation  concerning  the  same  as  thereinafter  mentioned, 
the  defendant  executed  two  pron)issory  notes,  one  of  which  is 
the  note  forming  said  cause  of  action  ;  that  at  tlie  time  of  said 
sale  and  delivery,  and  before  the  execution  and  delivery  of 
said  notes  to  Schenbeck,  the  latter  falsely  and  fraudulently 
represented  to  defendant  that  said  Spitzcr's  Patent  Starch 
Company  was  a  corporation  and  would  have  a  starch  factory 
running  in  Chicago  within  thirty  days  from  March  13,  1886 ; 
that  said  company  would  also  extensively  manufacture  a  cer- 
tain paste  and  would  realize  large  profits  and  gains  from  the 
sale  thereof;  that  said  stock  was  valuable  and  would  become 
more  valuable;  that  thereupon  the  defendant,  upon  the  sole 
consideration  of  the  transfer  of  said  shares  of  stock  and  of 
said  representations,  which  the  defendant  believed  to  be  true 
and  which  the  said  Schenbeck  knew  to  be  false  and  fraudulent 
at  the  time  they  were  so  made,  executed  and  delivered  said 
note ;  that  said  shares  of  stock,  at  the  time  of  such  sale  and 
representations,  were  worthless  and  of  no  value  and  have  so 
remained  ever  since ;  that  said  coinpany,  within  said  thirty 
days,  had  no  starch  factory  running,  and  has  not  had  one  run- 
ning since ;  that  said  company  never  manufactured  any  of  said 
paste,  and  has  never  realized  any  profits  or  gains  from  its  sale 
of  any  starch ;  that  the  consideration  upon  which  said  note 
v;as  made,  has  wholly  failed  ;  that  the  said  note  was  assigned 
10  plaintiff  after  its  maturity."  Plea  concludes  with  verifica- 
tion, and  prays  judgment,  etc. 

The  second  special  plea  was  like  the  first  except  that  it  averred 
that  the  assignment  of  the  note  to  plaintiff  was  without  con- 
sideration and  not  honafide. 

To  the  first  plea  the  plaintiff  filed  a  general,  to  the  second 
a  special  demurrer,  assigning  for  canse  that  it  was  double. 

The  court  sustained  both  demurrers,  and  the  defendant 
electing  to  abide  by  his  pleas,  the  cause  was  tried  upon  the 
general  issue  and  plaintiff  had  judgment,  upon  which  defendant 
brings  error  to  this  court,  assigning  for  error  said  ruling  upon 
the  demurrers. 
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Mr.  B.  M.  Shaffneu,  for  plaintiff  in  error. 

Messrs.  Ellis  &  Meiselbae,  for  defendant  in  error. 

McAllister,  J.  Tlie  only  question  involved  in  tliis  case  is 
the  sufficiency  of  one  or  both  of  the  special  pleas,  as  pleas  of 
failure  of  consideration.  Unless  the  matter  averred  amounted 
to  an  express  warranty  as  respected  the  shares  of  stock,  or  a 
fraudulent  misrepresentation  of  some  definite,  material  fact 
relating^  to  tlie  sale  thereof,  neither  plea  was  good. 

It  is  manifest  that  neitfier  plea  sets  up  an  express  warranty. 
The  only  supposed  misrepresentation  as  to  a  definite  matter 
of  fact,  is  based  upon  the  averment  that  Sclienbeck,  the  seller 
of  the  shares  and  payee  in  the  note,  represented  that  the  stock 
was  valuable  and  would  become  more  valuable,  whereas  in  fact 
it  was  worthless  and  he  knew  it. 

The  general  rule,  as  to  such  misrepresentations  constituting 
such  fraud  as  may  be  the  basis  of  an  action  for  deceit,  are  col- 
lated in  3  Wait's  Actions  and  Defenses,  p.  435,  with  the 
authorities  in  support  of  them.  It  is  there  said:  "General 
representations  made  by  a  vendor  as  to  the  value  of  property 
he  offere  for  sale,  or  as  to  the  price  he  has  been  offered  for  it, 
will  not,  excepting  in  extreme  cases,  be  regarded  as  evidence 
of  a  fraudulent  intent.  One  who  relies  upon  such  assertions, 
made  by  a  person  whose  interest  so  readily  prompts  him  to 
invest  the  property  with  exaggerated  value,  does  so  at  his  peril 
and  must  take  the  consequences  of  his  own  imprudence. 
Manning  v.  Albee,  11  Allen,  520,  522;  Curry  v.  Kayser,  30 
Ind.214;  Ellis  v.  Andrews,  56  N.  Y.  83;  Dimmock  v.Ilallett,!. 
R  2  Ch.  App.  26  ;  Anderson  v.  Hill,  2  Sm.  &  M.  (Miss).  679." 

To  which  may  be  added  Noetling  v.  Wright,  72  111.  390; 
Medbury  v.  Watson,  6  Met.  259;  Davis  v.  Meeker,  5  Johns. 
354;  Bump's  Kerr  on  Fraud,  p.  S2  ei  seq. 

The  pleas,  neither  of  them,  set  out  the  transaction  of  the 
sale  of  the  shares  of  stock  otherwise  than  as  an  executed  sale 
of  a  specific,  ascertained  subject-matter.  It  does  not  appear 
that  the  shares  were  sold  as  being  of  any  particular  description; 
that  the  corporation  issuing  them  had  not  and  never  had  any 
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capital ;  nor  is  it  averred  that  the  certificates  for  tlie  shares 
were  spurious.  Torrey  v.  Buck,  1  Greene  Ch.  (N.  J.)  360 ; 
Forbes  v.  Pausinsky,  14  111.  App.  1,  and  books  there  cited ; 
Mida  V,  Geissman,  17  111.  App.  212. 

We  think  the  pleas  were  each  of  them  substantially  defect- 
ive and  for  that  reason  affirm  the  judgment. 
'  Judgment  affirmed. 


Hampton  L.  Story  et  al. 

V. 

Thomas  Carter. 

Sale—Enffence — Order — Subsequent  Conversation— Agency — Immate- 
rial Issue — Instructions, 

1.  In  an  action  to  recover  for  a  bill  of  lumber  delivered  upon  a  written 
order,  evidence  of  a  subsequent  conversation  tending;  to  prove  an  agreement 
touching^  a  detail  of  the  transaction  as  to  which  the  written  order  was  silent, 
is  admisfdble. 

2.  Where  a  witness  testifies  that  he  acted  as  the  asrent  of  the  plaintiff  in 
making  a  sale,  the  question  whether  the  property  sold  belonged  to  him,  is 
immaterial. 

3.  Jt  is  proper  to  refuse  an  instruction  on  an  immaterial  issue,  or  one 
that  has  no  basis  in  the  evidence. 

[Opinion  filed  September  18,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  lion. 
KicHARD  W.  Clifford,  Judge,  presiding. 

Mr.  Robert  Yan  Sands,  for  appellants. 

Mr.  George  Sparling,  for  appellee. 

Per  Curiam.  This  action  was  brought  to  recover  for  a 
bill  of  lumber  sold  by  appellee  to  appellants.  The  case  was 
tried  by  a  jury  and  a  verdict  and  judgment  was  rendeied 
against  appellant  for  $503.40.     On  this  appeal  it  is  urged  that 


288  Appellate  Courts  of  Illinois. 

Vol.  27. 1  Sanders  v.  Soelye. 

the  court  committed  error  in  allowing  a  witness  who  sold  the 
lumber  to  testify  that,  after  a  written  order  for  the  lumber 
had  been  given,  a  conversation  was  had  in  which  the  method 
of  inspection  of  the  lumber  was  agreed  upon.  We  think  there 
was  no  error  in  allowing  a  subsequent  conversation  tending  to 
})rove  an  agreement  as  to  a  detail  of  the  transaction  as  to  which 
the  written  order  was  silent 

Appellants  asked  an  instruction  in  substance,  that  if  the  jury 
believed  that  the  lumber  belonged  to  the  witness  who  made 
the  sale  and  not  to  the  plaintiff  in  the  suit,  they  should  find 
for  the  defendants.  The  said  witness  testified  on  the  trial 
tliat  she  acted  as  the  agent  of  plaintiff  in  making  the  sale,  and 
there  was  no  evidence  on  which  to  base  the  instruction  asked. 
The  matter  was  not  material  to  appellant,  as  the  witness  liav- 
ing  testified  to  plaintiff's  right  to  maintain  this  suit,  would  be 
estopped  from  thereafter  making  a  claim  against  appellants 
for  the  price  of  the  lumber. 

There  was  a  conflict  of  evidence  as  to  the  quality  and  value 
of  the  lumber,  but  the  verdict  of  the  jury  has  settled  such 
conflict,  and  there  is  no  such  preponderance  of  evidence  against 
the  verdict  as  would  authorize  interference  by  the  court. 
There  is  no  error  and  the  judgment  will  therefore  be  aflSrraed. 

Judgment  affirmed. 


Joshua  C.  Sanders 

V. 

Henry  E.  Seelye  et  al. 

Attorney i^—L\en  on  Papers — Fees — Contract— Construction  of. 

1.  An  attorney  is  entitled  to  a  lien  for  a  preneral  balance  of  account  on 
papers  which  have  come  into  his  hands  in  the  course  of  his  professional 
employment. 

2.  In  the  case  presented,  it  is  held:  That  certain  letters  and  the  action 
of  tlie  parties,  constituted  a  contract  for  services  in  the  Apx)ellate  Court 
only;  that  the  appellees  are  entitled  to  a  lien  on  the  bonds  in  question  for 
their  fees  for  services  in  fhe  Supreme  Court;  and  that  the  evidence  is  suffi- 
cient to  sustain  the  allowance  by  the  court  below. 
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Sanders  v.  Seelye, 
[Opinion  filed  September  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  Conntj^;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

In  1874,  David  A.  Gage  filed  his  bill  in  the  Circuit  Court 
of  Cook  County  against  the  Riverside  Improvement  Com- 
pany, Joshua  C  Sanders,  Henry  E.  Seelye  and  otliers,  praying 
that  a  release  of  a  trust  deed  to  Heury  Greenebaura  might  be 
set  aside,  the  trust  deed  foreclosed  and  for  other  relief. 
Sanders  being  the  holder  of  195  bonds  secui-ed  by  a  subse- 
quent trust  deed  to  John  N.  Jewett,  filed  a  cross-bill  in  the 
case  to  secure  the  benefits  which  he  thought  himself  entitled 
to,  as  the  owner  of  tliese  bonds.  The  decree  of  the  Circuit 
Court  was  adverse  to  Sanders,  as  well  as  to  numerous  other 
parties  to  the  suit.  He  prayed  an  ai)peal  to  the  Supreme 
Court,  and  filed  there  a  transcript  of  the  i-ecord.  The  appeal 
was  dismissed.  Afterwards,  in  1881,  Seelye,  who  was  an 
attorney,  was  endeavoring  to  induce  certain  of  the  defeated 
parties  to  sue  out  a  writ  of  error  from  this  ^ourt.  A  corre- 
spondence on  the  subject  ensued  between  him  and  Sanders, 
the  latter  then  and  ever  since  being  a  resident  of  Xew  York. 
Sanders,  to  forward  the  plan,  consented  that  the  transcrij)t 
filed  in  the  Supreme  Court  might  be  withdrawn  for  use  on 
the  proposed  w^rit  of  error,  but  refused  all  overtures  to  become 
one  of  the  plaintiffs  in  error.  September  14,  1882,  Seelye 
wrote  to  Sanders  that  the  cause  was  nearly  ready  for  the 
Appellate  Court,  and  suggested  that  his  position  was  a  good 
one,  and  that  he  should  have  some  one  to  protect  his  interests. 
Two  days  later  Sanders  replied,  saying  lie  had  received  Sec- 
lye's  letter  about  his  securing  counsel  to  attend  to  his  interests 
in  the  case  in  the  Supreme  Court,  but  in  substance  declined  to 
do  so.  Seelye  wrote  again  on  the  18th,  and  Sanders  replied 
on  the  21st,  in  which  he  said  he  thought  the  decision  could 
not  be  sustained  in  the  Appellate  Court.  On  the  23d,  Seelye 
wrote,  making  a  definite  proposition  to  take  charge  of  the  litiga- 
tion for  Sanders  on  certain  terms,  and  saying  if  his  proposi- 
tion was  agreed  to,  he  should  employ  Herbert,  Quick  &  Miller, 
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as  the  attorneys  in  the  case.  Sanders  replied  September  25th, 
saying:  *'In  reply  I  would  say,  that  the  terms  on  which  you 
propose  to  have  my  interests  represented  and  protected  in 
Supreme  Court  on  appeal,  are  not  so  favorable  as  I  was  led  to 
anticipate,  and  I  can  not  accede  to  them.  *  *  *  J  will  pay 
for  the  printing  necessary  in  the  case,  and  I  will  pay  attorney's 
fees  in  addition  to  make  the  sum  $500  if  he  is  successful;  if 
not  successful  ?300.  That  is,  the  total  shall  not  exceed  $500 
in  case  of  success,  and  only  8300  if  not  successful.  The  bill 
for  printing,  not  to  exceed  $150,  I  will  pay  as  soon  as  ren- 
dered. My  proposal  relates  to  a  reversal  in  the  Supreme 
Court.  As  to  the  other  acts  succeeding,  differents  terms  can 
be  fixed." 

This  letter  was  never  shown  to  Herbert,  Quick  &  Miller, 
nor  its  contents  made  known  to  them.  Seelye  wrote  Sanders 
on  the  same  day,  tliat  he  had  taken  the  liberty  of  employing 
Ilcrbert  to  prepare  an  argument  for  liim,  and  would  himself 
compensate  him,  until  lie  heard  from  Sanders.  When  Seelye 
received  Sanders'  letter  of  September  25th,  he  had  an  inter- 
view with  Herbert,  Quick  &  Miller,  and  that  firm  wrote 
Seelye  a '  letter,  dated  September  28th,  saying:  "We  have 
considered  your  proposal  in  behalf  of  Mr.  Sanders,  that  we 
rei)rescnt  his  interests  in  the  Appellate  Court."  They  then 
])roceed  to  explain  at  some  length  the  situation  of  the 
case,  and  decline  Sanders'  offer.  On  the  same  day  Seelye 
wrote  to  Sanders  inclosing  the  letter  from  Herbert,  Quick  & 
Miller,  and  saying  to  him,  "I  submitted  your  proposition  to 
Messrs.  Herbert,  Quick  &  Miller,  and  have  just  received  the 
inclosed.  After  reading  please  return  to  me,  etc."  Septem- 
ber 30th,  Sanders  writes  Seelye  that  he  is  not  much  encour- 
aged to  engage  in  this  free  fight — that  it  looked  too  much 
like  taking  a  leap  into  the  dark,  and  closed  by  saying,  "I  can 
not  change  my  proposal,  and  if  not  accepted,  I  will  wait  and 
look  on,  abiding  events."  Before  there  was  any  furtlier  cor- 
respondence, Herbert  entered  Sanders'  appearance  in  the  case 
in  the  Appellate  Court,  of  which  Sanders  was  informed  by 
Seelye.  Various  letters  passed  between  Seelye  and  Sanders 
from  October  17,  1882,  until  June  27,  1883,  in  all  of  which 
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the  case  was  referred  to  as  pending  in  the  Appellate  Court, 
and  Sanders  was  informed  of  successive  moves  in  that  court 
and  that  on  account  of  Herbert's  dea'th,  Miller  had  taken 
charge  of  the  case.  During  that  period  a  misunderstanding 
arose  between  them  as  to  Sanders'  liability  for  costs  and  he 
referred  to  and  insisted  u]X)n  standing  by  his  letter  of  Sep- 
tember 25,  1882.  Seelye's reply  stated:  "lief erring  to  yours 
of  September  25th,  I  note  the  error  in  my  recollection  of  your 
agreement,"  etc.  On  June  27,  1883,  the  Appellate  Court 
affirmed  the  decree  of  the  Circuit  Court,  and  the  same  day 
Seelye  notified  Sanders  of  the  fact,  and  asked  him  what  they 
should  do;  that  the  parties  in  Chicago  wanted  to  take  it  up, 
but  that  it  rested  largely  with  him  to  decide,  and  the  expense 
would  not  be  large.  June  30,  1883,  Sanders  replied :  "If  the 
expense  is  not  going  to  be  great,  1  should  be  in  favor  of  going 
up  to  the  Supreme  Court.  I  would  like  to  have  some  idea  of 
what  the  expense  will  be.  I  do  not  wish  to  take  another  leap 
in  the  dark.  *  *  *  I  am  willing  to  sustain  my  fair  pro- 
portion," etc.  July  21st,  Seelye  sent  Sanders  an  appeal  bond 
for  his  signature  and  stated  in  his  letter:  "The  costs  of  an 
appeal  will  not  exceed  J500,  and  may  fall  quite  below  that," 
etc.  The  appeal  was  taken  to  the  Supreme  Court.  Sanders 
was  informed  of  it  and  wrote  several  letters  to  Seelye  inquir- 
ing about  the  decision  of  that  court.  Seelye  and  Quick  & 
Miller  had  charge  of  the  case  in  the  Supreme  Court,  and  San- 
ders was  informed  thereof.  January  29,  1885,  the  Supreme 
Court  reversed  the  order  of  the  Appellate  Court  affirming 
the  decree,  and  the  result  was  largely  favorable  to  Sanders. 
Before  hearing  of  the  decision  of  the  Supreme  Court,  Sanders 
asked  Seelye  if  he  had  his  195  bonds  in  a  secure  place,  and 
learning  that  he  had  not  received  them,  on  February  5th,  sent 
Seelye  an  order  for  the  bonds,  directing  him  to  put  them  in  a 
safe  place  and  hold  them  subject  to  his  order.  Seelye  took 
the  bonds  and  put  them  in  the  vault  of  Quick  &  Miller,  where 
they  now  remain.  A  dispute  having  arisen  between  Seelye, 
Quick  &  Miller  and  Sanders,  about  the  amount  of  compensa- 
tion the  attorneys  were  entitled  to,  Sanders  demanded  his 
bonds,  but  the  appellees  insisted  upon  retaining  them  under 
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an  attorney's  lien  until  their  fees  in  this  litigation  as  well  as 
their  general  balance  of  account  against  Sanders  is  paid.  A. 
rule  to  show  cause  why  the  bonds  should  not  be  surrendered 
to  Sanders,  was  issued  on  his  motion  by  the  Circuit  Court,  but 
on  the  hearing  of  the  matter,  that  court  decreed  that  Sanders 
was  indebted  to  Seelye  in  the  sura  of  $1,158.25,  and  to  Quick 
&  Miller  in  the  sum  of  $4,950,  and  that  they  respectively  have 
retaining  liens  on  the  bonds  for  the  payment  of  their  claims. 
Sanders  excepted  to  the  decree  and  appealed. 

Mr.  D.  T.  CoBBiN,  for  appellant. 

Messrs.  D.  J.  Sohuylee  and  Henby  E.  Seelye,  for  appel- 
lees. 

Gabnett,  J.  The  chief  point  in  dispute  in  this  case  is 
whether  the  letters  referred  to  in  the  statement  of  the  case, 
and  the  action  of  the  parties,  constitute  a  contract  for  all  the 
services  rendered  by  appellees  for  appellant  until  the  decision 
of  the  Supreme  Court,  for  the  sum  of  $500  if  successful,  and 
$300  if  not  successful,  or  was  for  services  in  the  Appellate 
Court  only.  The  Circuit  Court  held  the  latter  was  the  true 
interpretation.  Sanders,  in  his  letter  of  September  25,  18S2, 
taken  alone,  seems  to  be  emphatic  in  his  determination  not  to 
pay  more  than  $500  for  a  reversal  of  the  decree  in  the  Su- 
preme Court.  It  must  be  admitted,  however,  that  he  did  not 
always  mean  the  Supreme  Court  when  he  used  those  words. 
In  his  letter  of  September  16,  1882,  he  acknowledged  receipt 
of  Seelye's  letter  of  the  14th,  referring,  as  he  (Sanders)  says, 
to  securing  counsel  to  attend  to  his  interests  in  the  Supreme 
Court,  although  Seelye's  letter  of  the  14th  distinctly  named 
the  Appellate  Court  and  made  no  reference  to  the  Supreme 
Court.  Thus  there  was  a  foundation  laid  for  the  supposition  tliat 
when  he  said  "  Supreme  Court"  in  his  letter  of  September  25th 
he  meant  the  Appellate  Court  That  Seelye  acted  on  that 
supposition,  in  good  faith,  is  shown  by  the  fact  that  immedi- 
ately after  its  receipt  he  called  on  Herbert,  Quick  &  Miller, 
and  proposed  to  have  themropresent  Sanders  in  the  Appellate 
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Court.  On  the  same  day  (September  28th)  they  wrote  Seelye 
that  they  had  considered  his  proposal  in  behalf  of  Mr.  Sanders 
that  they  should  represent  his  interests  in  the  Appellate 
Court,  and  declined  the  same.  That  letter  was  sent  by  Seelye 
to  Sanders,  and  in  his  letter  inclosed  therewith,  Seelye  said :  "  I 
submitted  your  proposition  to  Messrs.  Herbert,  Quick  & 
Miller,  and  have  just  received  the  inclosed."  There  was  dis- 
tinct and  definite  information  given  to  Sanders  that  Seelye 
understood  him  to  mean  the  Appellate  Court,  in  his  letter  of 
September  25th.  If  Sanders  did  not  mean  that  ho  should 
have  so  stated  by  correcting  Seelye.  When  he  afterward 
learned  that  Herbert  was  at  work  on  his  case  in  the  Appellate 
Court,  he  must  have  known  that  he  had  reconsidered  the 
matter  and  determined  to  accept  the  proposal  which  his  letter 
showed  he  understood  to  have  been  made  by  Sanders.  If 
Sanders  did  not  wish  his  services  as  he  was  informed  Herbert 
understood  he  was  rendering  them,  he  should  have  spoken. 
Having  remained  silent,  it  is  now  too  late  to  speak.  This  view 
of  the  question  is  confirmed  by  the  correspondence  between 
Seelye  and  Sanders  in  June,  1883,  after  the  decree  was 
affirmed  by  this  court.  Up  to  that  time  Sanders,  in  his  letters 
to  Seelye,  had  insisted  on  the  binding  force  of  his  letter  of 
September  25th.  When  additional  expense,  not  within  the 
terms  of  that  letter,  was  proposed  to  him,  for  the  purpose  of  an 
appeal  to  the  Supreme  Court,  he  no  longer  refers  to  that  letter 
as  the  measure  of  his  undertaking,  but  inquires  about  the 
amount  that  will  be  required,  and  says  he  is  willing  to  sustain 
his  fair  proportion.  It  may  be  fairly  said  that  this  was  a  tacit 
admission  that  the  contract  between  tlie  parties  had  reached 
its  termination. 

We  are  not  satisfied  from  the  record  that  anything  was 
allowed  to  Seelye  for  his  services  in  the  Appellate  Court.  The 
decree  allowed  $1,200  on  account  of  items  six  and  ten  in  the 
bill  presented  by  him.  Item  six  was  a  charge  of  $1,750  for 
services  in  the  matter  of  agreement  with  W.  L.  Peck  et  al., 
and  item  ten  was  a  charge  of  $1,000  for  services  and  disburse- 
ments in  Appellate,  Supreme  and  Circuit  Courts.  The  decree 
of  the  Circuit  Court  made  a  large  reduction  from  the  amounts 
allowed  by  the  master  on  those  two  items;  the  evidence  being 
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sufficient  to  sustain  the  amount  allowed  by  the  court,  and  there 
being  nothing  to  show  that  any  part.of  the  amount  was  allowed 
for  services  in  the  Appellate  Court,  we  can  not  say  the  decree 
is  erroneous  on  account  of  this  allowance.  The  bonds  came 
into  the  hands  of  the  attorneys  in  the  course  of  their  profes- 
sional employment,  and  they  are  therefore  entitled  to  a  lien 
on  them  for  the  general  balance  of  their  accounts.  Weeks  on 
Attorneys  at  Law,  Sec.  371;  1  Jones  on  Liens,  Sees.  115,  119. 
A  number  of  other  questions  have  been  forcibly  argued  by 
.counsel  for  appellant  and  by  counsel  for  appellees  on  their 
cross-errors,  but  as  a  separate  and  formal  presentation  of  them 
in  this  opinion  would  not  be  serviceable  either  to  the  parties 
or  the  profession,  we  must  content  ourselves  by  saying  that 
'they  have  all  had  careful  consideration,  and  we  find  the  decree 
of  the  court  below  is  not  unwarranted  in  any  point.     It  is 

therefore  affij-med. 

Decree  affirmed. 


I  %  gjj  Towner  K.  Webster,  Receiver, 

54    485 

Noble  B.  Judah,  Assignee. 

Insolvency — Jurisdiction — Rights  of  Resident  Creditors  of  Foreign 
Insolvent — Order  to  Pay  Divide ndSj  not  Final — Garnishment — Jurisdic- 
tion, 

1.  It  is  the  policy  of  the  law  to  secure  to  resident  creditors  of  a  foreign 
insolvent  priority  over  foreign  creditors  as  to  assets  here  situated. 

2.  An  order  of  the  County  Court  directing  the  assignee  of  an  insolvent's 
estate  to  pay  to  the  receiver  of  a  foreign  insolvent's  estate  all  dividends 
th  reiifter  declared  on  a  claim  held  b3'  the  latter,  is  not  a  final  order.  It 
may  be  set  aside  on  good  cause  shown  at  any  time  before  the  payment  of 
the  final  dividend. 

3.  In  the  case  presented  the  County  Court  should  have  granted  the  pe- 
tition of  the  appellant  for  leave  to  garnishee  the  assignee  of  a  resident 
insolvent,  on  a  claim  against  the  estate  of  the  foreign  insolvent. 

4.  The  County  Court  is  not  a  court  of  equity  for  the  disposition  of  all 
incidental  disputes  between  cred  tors  of  insolvents  and  third  parties  grow- 
ing out  of  antagonistic  claims  to  dividends  payable  from  the  insolvent 
estate. 
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Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
RiGUABD  Peendbeoast,  Juclge,  presiding. 

The  appellant,  a  citizen  of  Illinois,  was  appointed  receiver 
of  tlie  partnership  estate  of  Mershon  &  Bancroft,  also  citizens 
of  Illinois,  by  the  Sui)erior  Court  of  Cook  County,  December 
17,  1887.  Among  the  assets  coming  into  the  hands  of  the 
receiver  was  a  valid  claim  for  about  $2,500  against  the 
New  Haven  Wire  Company,  a  corporation  organized  under 
the  laws  of  Connecticut  That  company  became  insolvent, 
and  S.  A.  Galpin  was  appointed  receiver  thereof  by  the  Pro- 
bate Court  of  New  Haven  County,  in  the  State  of  Connecti- 
cut, on  the  6th  day  of  September,  1887.  Among  the  assets 
of  the  company  was  a  claim  for  a  largo  amount  a-xainst  the 
firm  of  Sherman  &  Marsh.  The  latter  firm  became  insolvent 
prior  to  September  6,  1887,  and  appellee  was  appointed  its 
voluntary  assignee  for  the  benefit  of  creditors,  and  the  estate 
of  th^  firm  being  in  process  of  settlement  in  the  County  Court 
of  Cook  County,  said  company  duly  proved  therein  its  claim 
against  the  estate  of  said  Sherman  &  Marsh.  Sepiember  24-, 
1887,  the  receiver  of  said  company  presented  to  the  County 
Court  a  certified  copy  of  the  order  of  court  appointing  him, 
and  an  order  was  then  entered  by  the  County  Court  substitut- 
ing Galpin,  receiver,  as  claimant  in  place  of  said  company,  and 
directing  said  assignee  to  pay  to  said  Galpin,  as  receivjer,  any 
and  all  dividends  that  might  be  declared  on  said  claim.  Two 
dividends  were  ordered  by  the  County  Court,  and  paid  by 
appellee  to  Galpin.  Thereupon  appellant  filed  his  petition  in 
tlie  County  Court,  praying  for  an  order  directing  a])pellee  to 
pay  appellant  to  the  extent  of  his  claim,  out  of  any  dividends 
which  might  thereafter  become  due  and  payable  on  said  com- 
pany's claim.  On  February  10,  1888,  a  third  dividend  was 
declared,  but  was  not  paid  to  Galpin  on  account  of  an  order 
of  the  County  Court,  entered  on  the  said  petition  of  appellant, 
directing  appellee  to  hold  the  same  until  the  further  order  of  the 
court     Appellant  then  commenced  suit  against  said  com])any 
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on  said  claim,  with  attacliment  in  aid,  in  the  Superior  Court 
of  Cook  County,  and  thereafter  filed  this  supplemental  petitiun 
in  the  County  Court,  ])raying  for  leave  of  that  court  to  gar- 
nishee appellee  in  the  attachment.  The  New  Haven  Wire 
Company  has  no  other  assets  than  its  said  claim  against  the 
estate  of  Sherman  &  Marsh. 

The  facts  herein  stated  are  admitted  by  both  parties.  The 
County  Court  denied  the  prayers  of  tlie  petitions  and  dis- 
missed the  .^arae  expressly  and  solely  because  of  its  order  of 
September  24,  18S7,  and  the  payment  of  the  first  two  divi- 
dends to  Gfalpin,  receiver,  and  thi^t  by  reason  thereof,  said 
Gal  pin  would  be  able  to  successfully  n)aintain  his  title  to  tlie 
third  dividend  in  case  he  was  garnishecd  as  proposed  by 
appellant. 

Messrs.  Moses  &  Newmaw  and  Millakd  E.  Powers,  for 
appellant. 

Appellant  is  a  resident  creditor  and  the  Illinois  courts  pr€>- 
tect  resident  creditors.     Tliis  is  the  theory  of  our  attachnjeot 
laws.     Ilyer  v.  Alexander,  108  IlL  395,  cited  in  Lipman  v. 
Link,  20  III.  App.  364. 

The  doctrine  is  well  settled  tliat  "  the  powers  of  a  receiver 
are  co-extensive  only  with  the  jurisdiction  of  the  court  making 
the  appointment,  and  particularly  that  a  foreign  receiver  should 
not  be  permitted,  as  against  the  claims  of  creditors  resident  in 
another  State,  to  remove  from  such  State  the  assets  of  tlie 
debtor,  it  being  the  policy  of  ever\^  government  to  retain  in  its 
own  hands  the  property  of  a  debtor  until  all  domestic  claims 
against  him  have  been  satisfied."  C,  M.  &  St.  P.  Ey.  Co.  v. 
Packet  Co.,  108  IlL  322;  High  on  Receivers,  Sec.  47. 

We  contend  that  if  the  dividend  has  actually  been  paid  over 
to  the  Connecticut  receiver,  he  being  in  this  State  with  the 
fund,  would,  as  against  a  domestic  creditor,  be  -subject  to  our 
garnishment  laws.  But  the  case  at  bar  is  much  stronger,  and 
we  pray  for  the  reversal  of  the  order  of  the  County  Court  and 
for  an  order  that  said  court  proceed  to  grant  petitionex*  leave 
to  implead  the  appellee. 

Mr.  JosEi»H  Wright,  for  appellee. 
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No  case  has  been  cited  by  appellant  which  holds  that  a  for- 
eign receiver,  taking  title  not  only  by  his  appointment,  but 
also  by  absolute  deed  of  conveyance,  can  be  forced  to  hand 
over  property  to  a  resident  attaciiing  creditor,  after  he  has 
once  taken  possession  of  it  for  the  benefit  of  all  the  creditors. 
In  the  very  case  cited  by  appellant,  the  C,  M.  &  St.  P.  Rd. 
Co.  V.  Packet  Co.,  108  111.  325,  the  Supreme  Court  recognize 
the  riglit  of  the  foreign  receiver,  who  has  once  taken  posscb- 
sion  of  property,  to  hold  it  as  against  resident  creditors. 

Nearly  all  the  cases  found  on  this  point  are  cases  where  resi- 
dent creditors  have  attached  property  before  the  assignee  or 
receiver  had  taken,  or  in  any  way  attempted  to  take  possession  of 
the  property,  and  where  the  assignee  or  receiver  came  into  the 
proceeding  by  way  of  interpleader  and  claimed  the  propert}'. 
In  the  case  before  this  court  the  position  of  appellant  isdiiferent 
from  that  of  the  attaching  creditors.  Here  Mershon  &  Ban- 
croft and  the  appellant  had  obtained  no  fixed  legal  riglits  to  the 
fund  or  claim  prior  to  the  possession  thereof  taken  by  Gal  pin. 

Upon  this  point  the  attention  of  the  court  is  called  to  the 
case,  Patterson  v.  Lynde,  112  111.  p.  207,  at  the  end  of  which 
the  court  used  the  following  language:  "  The  doctrine  is  rec- 
ognized by  this  court  that  a  receiver  should  not  be  permitted, 
as  against  the  claims  of  creditors  resident  in  another  State,  to 
remove  from  such  State  the  assets  of  the  debtor,  but,  where 
resident  creditors  have  no  fixed  legal  claim  to  the  property, 
he  may  be  allowed,  as  a  matter  of  comity,  to  remove  the  same." 

Garnett,  J.  This  record  shows  conclusively,  as  between 
appellant  and  appellee,  that  appellant's  claim  against  the  New 
Haven  Wire  Company  is  just  and  lawful,  and  the  only  hope  of 
collecting  it  is  by  garnisheeing  the  appellee.  Unless  there  is 
some  inexorable  rule  of  law  or  practice  to  the  contrar}',  the 
County  Court  should  have  granted  the  prayer  of  the  amended 
petition.  That  court  could  not  entertain  the  controversy  and 
mete  out  justice  to  the  rival  claimants.  It  is  not  a  court  of 
equity  for  the  disposition  of  all  incidental  disputes  between 
creditors  of  insolvents  and  third  parties,  growing  out  of  antag- 
onistic claims  to  dividends  payable  out  of  the  insolvent  estate. 
The  amount  involved  exceeds  the  jurisdictional  limit  of  the 
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County  Court.  Either  party  was  entitled  to  a  jury  trial,  and 
that  court  had  no  jurisdiction  at  law  of  the  case.  Appellant 
is  remediless,  unless  he  is  permitted  to  proceed  with  his  suit 
at  law'  and  garnishee  appellee.  Appellant  is  a  resident  creditor 
of  the  New  Haven  Wire  Company,  representing  the  estate  of 
resident  creditors  of  that  company,  and  the  policy  of  onr  law 
secures  to  creditors  resident  in  this  State,  if  thev  avail  them- 
selves  of  it  by  proper  legal  steps,  a  priority  as  against  foreign 
creditors  on  the  assets  here  situated  and  belonging,  or  debts 
here  owing  to  the  estate  of  a  foreign  insolvent.  Heyer  et  al. 
V.  Alexander  et  al.,  108  111.  385. 

Domestic  creditors  may,  by  suitable  proceedings,  prevent 
the  removal  from  tliis  State  of  assets  of  that  character  until 
their  own  claims  are  satisfied.  Galpin,  the  receiver  appointed 
by  the  Connecticut  court,  now  proposes  to  collect  the  money 
due  the  foreign  insolvent  and  admni-ter  it  under  the  laws  of 
that  State,  thus  compelling  the  domestic  creditor  to  seek  relief 
in  a  foreign  jurisdiction,  where,  for  aught  we  know,  the  entire 
fund  may  be  absorbed  by  creditors  on  whose  motion  Galpin 
was  appointed,  to  the  exclusion  of  appellant. 

The  ground  upon  which  the  court  based  its  denial  of  appel- 
lant's prayer,  is  not  sound.  The  order  of  September  24, 1887, 
was  not  a  linal  order,  but  might  have  been  set  aside,  on  good 
cause  shown,  at  anv  time  before  the  payment  of  the  final  divi- 
dend. Moreover,  appellant  was  not  a  party  to  the  proceeding 
at  that  time,  and  he  can  not  l)e  prejudiced  thereby.  Galpin  is 
not  a  bona  fide  purchaser,  whose  claim  must  be  respected  in  an 
attachment  suit.  One  having  a  prior  equity,  as  we  have  seen 
is  the  case  witii  appellant,  has  a  superior  right,  of  which  he 
can  not  be  deprived  by  a  transfer  to  one  paying  no  considera- 
tion.    Born  V.  Staaden,  24  111.  320. 

The  County  Court  should  have  granted  appellant  leave  to 
proceed  against  the  appellee  by  way  of  garnishment,  other- 
wise there  is  a  manifest  failure  of  justice. 

We  ex])ress  no  opinion  as  to  whether  appellant  shall  sue  in 
his  own  name  or  in  that  of  Mershon  &  Bancroft  He  should 
be  permitted  to  proceed  in  that  respect  as  he  may  be  advised. 

The  order  of  the  County  Court  is  reversed  and  remanded. 

Reversed  and  remanded. 


w 
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Jacob  Sankey  et  al. 

V. 

William  C.  Seipp  et  al. 

Tax  Sales— Precept—Sec.  194,  Chap,  120,  R.  S,— Equity— Junsdlc- 
tioft — Practice, 

1.  A  sale  of  lands  for  taxes  is  invalid  unle^^s  the  county  clerk  bas  made 
fhe  certificiite  to  be  entered  of  record  as  required  by  Sec.  194,  Chap.  120, 
R.  S.    To  make  (he  sale  valid  there  must  be  a  valid  precept. 

2.  Where  a  tax  certificate  has  been  it«aed  on  an  illegiU  pnle  of  land  for 
taxes,  a  court  of  equity  has  jurisdiction  of  a  bill  to  remove  the  cloud  on  the 
title. 

3.  An  offer  iu  the  bill  to  pay  whatever  moneys,  taxes  and  interest  equity 
may  require,  is  a  sufficient  offer  to  do  equity. 

4.  Upon  (he  remand ingf  of  the  cause  the  court  below  may  deal  with  deeds 
issued  on  the  certificates  in  question  pending  this  proceeding.  Such  deeds 
are  of  no  higher  validity  than  the  certificates. 

[Opinion  filed  September  19,  1888.] 

In  erbor  to  the  Superior  Court  of  Cook  Countj;  tlie  Hon. 
Henry  M.  Shepard,  Judge,  presiding. 

Mr.  F.  W.  S.  Brawlkt,  for  plaintiffs  in  error. 

Messrs.  H.  S.  Mbcartney  and  Augustus  N.  Gage,  for 
defendants  in  error. 

MoRAN,  P.  J.  Plaintiffs  in  error  filed  their  bill  in  the  Su- 
perior Court  against  the  defendant  in  error,  seeking  to  liave 
certain  certificates  of  sale  for  taxes  held  by  some  of  the  defend- 
ants canceled  as  clouds  on  complainant's  title,  and  the  said  sale 
for  taxes,  in  pursuance  of  which  said  certificates  were  issued, 
annulled.  A  large  number  of  lots  are  described  in  the  bill, 
and  the  persons  to  whom  sold,  named,  and  the  amounts  for 
which  said  lots  sold  respectively  stated. 

It  is  alleged  that  at  the  time  of  filing  the  bill  and  for  several 
years  prior  thereto  complainants  were  the  owners  in  fee  simple 
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of  said  lots,  and  that  all  of  them  were  unimproved  and  unoc- 
cupied except  two,  which  were  in  the  possession  of  complain- 
ants by  tenant;  that  the  county  collector,  attended  by  the  county 
clerk,  sold  said  lots  in  October,  1884,  for  some  pretended  tax 
or  assessment,  and  the  county  clerk  issued  to  the  said  purchas- 
ers the  usual  certificates  of  purchase.  As  ground  for  cancel- 
ing said  certificates  the  bill  alleges  tliat  the  county  clerk  of 
Cook  County  did  not,  at  any  time  before  said  pretended  sales, 
make  any  certificates  to  be  entered  on  the  record  as  required 
by  the  statute  in  such  case  made  and  provided,  which  should 
be  the  process  on  which  all  real  property  or  any  interest  therein, 
should  be  sold  for  taxes,  special  assessments,  interests  and  costs 
due  thereon;  therefore,  said  sales  were  illegal  and  the  certifi- 
cates issued  thereon  clouds  on  complainant's  title,  and  should 
be  canceled.  The  prayer  is  that  said  several  sales  may  be 
annulled  and  the  said  certificates  set  aside  and  declared  void 
as  against  complainant  as  a  cloud  upon  his  title  to  said  lots, 
and  that  the  county  clerk  of  Cook  County  may  be  enjoined 
from  issuing  any  deed  or  deeds  upon  said  sales  or  either  of 
them,  complainant  to  pay  whatever  moneys,  taxes  and  interest 
equity  and  the  court  might  require  of  him  in  that  regard.  A 
general  demurrer  was  filed  to  the  bill  and  on  argument  the 
demurrer  was  sustained  and  the  bill  dismissed  for  want  of 
eqnity.     This  was  error. 

The  statute  relating  to  the  sale  of  lands  for  taxes,  provides 
as  follows!  Sec.  194,  Chap.  120  R  S.  "On  the  day  adver- 
tised for  sale,  the  county  clerk,  assisted  by  the  collector,  shall 
carefully  examine  said  list  upon  which  judgment  has  been  ren- 
dered, and  see  that  all  payments  have  been  properly  noted 
thereon,  and  said  clerk  shall  make  a  certificate  to  be  entered 
on  said  record,  following  the  order  of  court,  that  such  record 
is  correct,  and  that  judgment  was  rendered  on  the  property 
therein  mentioned  for  the  taxes,  interest  and  costs  due  thereon, 
which  certificate  shall  be  attested  by  the  clerk  under  seal  of  the 
court,  and  shall  be  the  process  on  which  all  real  property,  or 
any  interest  therein,  shall  be  sold  for  taxes,  special  assessments, 
interest  and  costs  due  thereon,"  and  the  form  of  such  certifi- 
cate is  specified. 
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It  is  sufficiently  alleged  in  the  bill  that  the  clerk  did  not,  at 
any  time  before  the  sale,  make  any  certificate  to  be  entered  of 
record  as  required  by  the  terms  of  the  foregoing  section  of  the 
statute  and  such  allegation  in  the  bill  is  admitted  by  the  de- 
niun-er  to  be  true.  The  failure  of  the  clerk  to  make  such 
certificate,  rendered  the  sale  invalid;  for,  while  the  tax  judg- 
ment may  have  been  valid,  there  was  no  valid  precept  to  the 
oflicer  assigned  by  law  to  make  the  sale.  To  make  a  valid  sale, 
a  valid  precept  is  as  essential  as  a  valid  judgment;  either  lack- 
ing, the  sale  is  void.     Eagan  v.  Connelly,  107  111.  458. 

The  certificates  of  sale  issued  to  defendants  in  error  in  )iur- 
suance  of  such  sale,  were  therefore  invalid  and  a  cloud  upon 
complainant's  title,  and  it  has  been  repeatedly  decided  by  the 
Snpreme  Court  of  this  State  that  where  a  tax  certificate  has 
been  issued  upon  an  illegal  sale  of  land  for  taxes,  a  court  of 
equity  will  take  jurisdiction  to  annul  the  sale  and  cancel  the 
tax  certificate  and  thus  remove  the  cloud  upon  the  title  to 
the  land.  Gage  v.  Rohrback,  56  Til.  262;  Gage  v.  Chapman, 
56  111.  311;  Phelps  v.  Harding,  87  111.  442. 

Complainants,  in  their  bill,  offer  to  pay  whatever  moneys, 
taxes  and  interest  equity  may  require.  This  wa^  a  sufficient 
offer  to  do  equity,  arid  under  such  offer  the  proper  course  was 
for  the  court  to  require  complainants  to  refund  to  the  defend- 
ants in  eiTor  the  amount  paid  by  them,  with  interest  on  the 
sum  or  sums  paid  at  the  rate  of  six  per  cent  from  the  date  of 
judgment,  and  on  that  being  done  to  cancel  the  certificates. 
Gage  V.  Pistle,  20  Legal  News  298;  Gage  v.  Nichols,  112  111. 
269. 

It  will  be  noted  that  the  demurrer  filed  to  the  bill  in  this 
case  was  not  a  demurrer  for  multifariousness,  but  a  general 
demurrer  to  the  bill  for  want  of  equity. 

There  can  be  no  doubt  of  the  equity  of  the  bill.  The  de- 
fendants in  error  have  filed  a  plea  in  this  court  in  bar  of  the 
writ,  in  which  they  aver  that  since  the  dismissal  of  the  bill  in 
the  court  below,  and  before  the  suing  out  of  this  writ  of  error, 
deeds  have  been  issued  to  them  on  said  certificates  by  the  county 
clerk. 

To  this  plea,  plaintiflfs  in  error  have  demurred.     There  is 
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nothing^  alieged  in  the  plea  to  bar  the  writ  The  deeds  are  of 
no  more  validity  than  the  certificates,  and  they  can  be  dealt 
with  upon  projxjr  suggestions  on  the  return  of  the  case  to  the 
Superior  Court.  Tlie  decree  dismissing  the  bill  will  be  re- 
versed and  the  case  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Jie  versed  and  remanded. 


World's  Soap  Manufacturing  Company 

V. 

Jasper  R.  Woltz. 

Practice — Appeal  from  Justice — Affidavit  of  Merita — When  to  he  Filed. 

Where  an  action,  commenced  before  a  justice  with  an  affidavit  of  claim, 
is  appealed  to  the  Circuit  Court,  the  defendant  is  not  required  to  file  an  affi- 
davit of  merits  until  the  cause  is  reached  for  trial. 

[Opinion  filed  September  19,  1888.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
UicHAKD  S.  TcTHiLL,  Judgc,  presiding. 

Messrs.  Walker,  Furthman  &  Judd,  for  plaintiff  in  error. 

Messi's.  ToLMAN  &  Da  VIES,  for  defendant  in  error. 

MoRAN,  P.  J.  This  action  was  commenced  before  a  justice 
of  the  peace,  and  from  the  judgment  rendered  by  the  justice 
against  plaintiff  in  error  an  appeal  was  taken  to  the  Circuit 
Court.  An  affidavit  of  claim  was  filed  by  defendant  in  error 
in  the  justice  court,  in  accordance  with  the  provisions  of  Sec. 
34,  Chap.  79,  R.  S.,  and  said  affidavit  of  claim  was  sent  up  to 
the  Circuit  Court,  with  the  transcript  and  other  paj^ers  in  the 
case. 

At  a  term  of  the  Circuit  Court,  after  the  court  had  obtained 
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jurisdiction  of  the  parties  by  apixjarance  and  of  the  subject- 
matter,  but  before  the  case  was  readied  for  trial,  a  juJorment 
was  taken  against  plaintiff  in  error  by  default,  for  want  of  an 
affidavit  of  merits,  on  the  theory  that  the  affidavit  of  claim 
tiled  before  the  justice  authorized  such  judgment.  The  prac- 
tice adopted  is  claimed  to  be  warranted  by  the  last  clause  of 
the  section  of  the  statute  above  cited,  wi»ich  provides,  "  that 
in  case  of  an  appeal  from  the  judgment  of  the  justice  of  the 
peace,  as  aforesaid,  such  affidavit  shall  have  the  same  force  and 
effect  in  the  appellate  court  as  if  such  suit  had  been  com- 
menced in  such  appellate  court." 

We  considered  and  construed  such  provision  of  the  statute 
in  the  case  of  Martin  v.  Ilochstadter,  decided  at  the  present 
term  of  this  court  [aiitey  p.  166],  and  there  held  tlie  practice 
here  complained  of  was  not  warranted  by  law. 

The  views  of  this  court  are  fully  set  forth  in  the  opinion  of 
Mr.  Justice  Garnett,  and  need  not  be  here  repeated.  The 
entry  of  the  judgment  as  by  default  was  erroneous,  and  the 
judgment  will  be  reversed,  and  the  case  remanded  to  the  Cir- 
cuit Court, 

Beversed  and  remanded. 


SlEMEXS-LuNGREN    GaS   ILLUMINATING  COMPANY 

V. 

Louis  G.  Francis. 

Sales— Order  for  Goods  to  he  Manufactured— Rescission — Action  to 
Recover  Price— Trial  hy  Court — Practice. 

In  an  action  to  recover  the  price  of  certain  rpgrulators  for  g^as  lanip<«, 
manufactured  and  delivered  after  the  order  for  them  was  countermanded, 
the  trial  below  havingf  been  by  the  court,  it  is  he^d:  Thnt,  if  the  contention 
of  the  defendant  that  a  continuation  of  the  test  upon  which  the  order  and 
warrant  were  ba«ed  resulted  in  failure,  is  well  founded,  the  defendant  wa8 
justified  in  rescinding  the  order;  and  that,  in  the  absence  of  a  finding  of 
facts  contrary  to  such  contention  and  in  favor  of  plaintiff,  the  court  erred 
in  refusing  to  hold  a  proposition  of  law  based  upon  the  hypothesis  of  the 
defendant 
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Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  KiBK  Ha  WES,  Judge,  presiding. 

This  is  an  appeal  from  a  judgment  rendered  against  appel- 
lant and  in  favor  of  appellee,  for  certain  regulators  alleged  to 
have  been  manufactured  by  appellee  €or  appellant.  TJie  evi- 
dence shows  that  appellee  brought  to  appellant's  place  of 
business  a  regulator,  and  that  a  test  v\as  made  of  such  regu- 
lator upon  a  gas  lamp  by  appellee  and  one  Wolf  who  was 
president  of  the  appellant  company. 

The  test  lasted  till  about  eleven  o'clock  at  night,  and  the 
regulator  appeared  to  work  satisfjictorily.  Before  leaving  his 
office  on  the  evening  of  the  test  the  president  of  the  company 
gave  the  following  order  to  appellee: 

Februaky  29,  1886. 
L.  G.  Francis,  Esq, 

Dear  Sir:     "  Please  make  me  one  hundred  of   vour  im- 

proved  pipe  regulators  for  our  gas  lamps,  and  deliver  to  us  as 

soon  as  possible.     If   you  find  you  can  afford  them  at  $3.56 

each  after  making  this  one  hundred,  well  and  good.     If  not, 

I  will  pay  you  §3.75  each  for  the  first  one  hundred  cash,  as 

soon  as  done  and  ready  to  deliver. 

"  The  Siemens-Luisgeen  Gas  iLLuinNATiNo  Co. 

"  Joseph  Wolf,  Pres't" 

ConcuiTcntly  with  the  delivery  of  the  foregoing  order,  and 
as  a  part  of  the  transaction,  appellee  executed  and  delivered 
the  following: 

Chicago,  February  26,  1886. 
"  This  is  to  certify  that  in  selling  Messrs.  Sieniens-Lungren 
Gas  Illuminating  Company  my  pipe  gas  regulators  I  warrant 
them  all  well  made  in  every  particular,  and  to  work  in  iivery 
way  as  perfect  as  the  one  the  trial  test  was  made  with  when 
the  order  for  one  hundred  machines  was  given.  It  will  hoM 
a  uniform  pressure  to  the  burner  at  all  times.  In  all  the  reg- 
ulators sold  by  the  hundreds,  I  have  never  had  one  fail  to 
work  in  satisfactory  manner,  and  I  warrant  these  to  work  the 
same.  *'L.  G.  Frakcis.'* 


First  District— March  Term,  1888.       305 

Siemens-Lungren  Gas  Illuminating  Co.  v.  Francis. 

Appellant  introduced  evidence  tending  to  show  that  after 
the  order  was  given  the  test  of  the  regulator  was  continued 
all  night,  by  an  employe  of  appellant,  and  by  appellee,  and 
when  Wolf  came  down  in  the  morning  he  found  that  the  reg- 
ulator had  failed,  and  would  not  do  the  work,  and  he  thereupon 
sent  for  appellee  and  told  him,  in  substance,  that  the  regulator 
wonld  not  work,  and  that  they  would  not  bother  with  it,  and 
that  he  ^vanted  the  order  back,  as  they  would  have  nothing 
more  to  do  with  the  governor.  Ap|)ellee  introduced  evidence 
tending  to  show  that  the  order  was  not  given  on  the  occasion 
when  the  regulator  failed,  but  was  give!i  on  the  occasion  of  a 
subsequent  test,  after  he  tad  improved  the  regulator,  and 
when  it  worked  perfectly. 

Appellee  made  a  hundred  regnlatora  and  delivered  them  at 
appellant's  place  of  business  and  brought  this  suit  to  recovei' 
the  price  thereof.  The  case  was  submitted  to  the  court  and 
the  finding  was  in  favor  of  appellee.  On  the  trial  the  appel- 
lant submitted  to  the  judge  to  be  held,  among  others,  the  two 
following  propositions  of  law,  which  the  court  refused  : 

"Proposition  No.  3.  That  if  it  apj:)ears  from  the  evidence 
that  the  trial  test  mentioned  in  the  contract  of  warranty  was 
made  on  the  evening  of  February  26,  1SS6,  at  eleven  o'clock 
v.  M.  of  said  day,  the  test  made  was  satisfactory,  and  upon  such 
satisfactory  test  the  order  for  one  hundred  governors  was 
given,  and  it  shall  further  appear  that  theJamp  with  governor 
continued  burning  all  night  and  in  -the  morning  it  was  found 
that  the  lamp  and  room  were  filled  with  smoke  because  of  the 
defective  action  of  the  governor,  that  then,  if  the  defendant 
had  reason  to  believe  and  did  believe  the  said  governors  would 
not  do  satisfactory  work,  it  had  the  right  to  rescind  the  con- 
tract and  to  notify  the  plaintiflE  of  such  rescission. 

"  Proposition  No.  4.  That,  if  it  shall  aj^pear  that  the  state 
of  facts  as  contemplated  in  instruction  No.  3  existed  and  that 
on  the  morning  of  the  27th  of  February,  1886,  the  defendant 
did  notify  the  plaintiflE  that  the  governors  in  question  were 
valueless,  or  would  not  do  satisfactory  work,  and  the  plaintiff 
in  spite  of  such  notification  persisted  in  manufacturing  said 

Vol.  XXYII  20 
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governors  .and  tendering  the  same  to  the  defendant,  that  then 
the  defendant  had  the  right  to  reject  the  same/* 

Messrs.  Payne  &  Porter,  for  appellant. 

The  order  was  rescinded  by  appellant  the  day  after  it  was 
given,  and  before  anything  liad  been  done  by  appellee  toward 
manufacturing  the  goods. 

We  contend  that  the  rights  of  the  parties  were  fixed  and 
determined  at  the  time  of  that  rescission,  and  that  nothing 
done  subsequently  by  either  party  could  affect  those  rights. 
In  other  words,  Francis  has  the  right  to  hold  appellant  liable 
for  damages  sustained  up  to  the  time  of  the  res^cission,  in  an 
action  for  breach  of  the  contract,  but  he  had  not  the  right  to 
go  ahead  and  manufacture  the  regulators,  and  then  recover 
the  price  fixed  by  tlie  resciiKied  contract,  as  was  done  in  tliis 
case.  Ilosmer  v.  Wilson,  7  Mich.  294;  Collips  v.  Delaport, 
115  Mass.  159. 

It  was  the  duty  of  Ihe  appellee,  after  the  rescission  of  the 
contract  by  appellant,  to  save  the  latter  from  all  furtlier  dam- 
ages, so  far  as  it  was  in  his  power.  Dillon  v.  Anderson,  43 
N.  Y.  231;  Danforth  v.  Walker,  40  Vt.  237. 

Messrs.  Wilber,  Eij>ridge  &  Clark,  and  John  W.  Smith, 
for  appellee. 

MoRAN,  P.  J.  Upon  the  hypothesis  contained  in  the  two 
propositions  set  out  in  tlie  statement  of  facts,  it  is  very  clear 
that  appellant  would  have  the  right  to  reject  the  regulatoi's. 
Ilosmer  v.  Wilson,  7  Mich.  294;  Danforth  v.  Walker,  37  Vt. 
239. 

There  was  a  conflict  of  evidence  as  to  the  facts  on  which 
the  hypothesis  contained  in  the  propositions  was  based,  and 
if  the  judge  was  convinced  that  the  appellee  was  right  on  this 
issue  of  facts,  he  could  have  so  found  and  modified  the  propo- 
sitions, or  have  held  the  law  of  the  propositions  and  denied 
the  assumed  facts.  The  effect  of  refusing  the  propositions  is 
to  find  the  facts  as  stated  in  them,  but  to  deny  the  conclusion 
of  law  announced. 

The  court  erred  in  refusing  the  4th  proposition,  as  con- 
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nected  by  reference  to  the  3d,  and  while,  if  the  judgment 
rested  on  a  finding  of  facts  in  favor  of  appellee,  we  might  not 
be  disposed  to  interfere,  for  the  error  in  law  in  refusing  to  hold 
said  proposition,  we  must  reverse  the  judgment  and  remand 
tlie  case. 

Heveraed  and  remanded. 


Edward  Payette  et  al. 

Free  Home  Building,  Loan  and  Homestead  Asso- 
ciation. 

Tntpf  Def(J — Foreelosnre — Building  Association — Defective  Organiza- 
tion— Estoppel — Attorney'*  s  Fees* 

1.  Where  there  has  been  an  attempt  made  in  ^rood  faith  to  organize  a 
loan  and  building  association  tinder  the  laws  of  this  State,  and  the  associa- 
tion has  done  business  as  a  corporation,  one  who  has  borrowed  money  from 
it  as  a  corporation  defaeto,  can  not  setup  its  defective  oriaranization  by  way 
of  defense  to  a  bill  for  the  foreclosure  of  a  trust  deed  given  to  secure  the 
p  lyment  of  the  money  borrowed. 

2.  A  provision  in  a  trust  deed  authorizing  the  payment  of  attorney's  fees 
in  case  of  a  foreclosure  by  the  trustee,  does  not  sustain  a  decree  including 
attorney's  fees  upon  a  bill  filed  by  the  cestui  que  trust, 

[Opinion  filed  September  19,  1888.] 

!N  ERROR  to  the  Circnit  Conrt  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Henry  Hudson  and  Young  &  Makbel,  for  plaint- 
iffs in  error. 

Mr.  GuvER  N.  Goldsmith,  for  defendants  in  error. 

Moran,  p.  J.  The  decree  appealed  from  in  this  case  was 
entered  on  a  bill  filed  bj  defendant  in  error  against  plaintiff  in 
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error  to  foreclose  a  certain  trnst  deed  which  was  executed  by 
Edward  Payette  and  wife  to  Patrick  W.  Hoi  way  as  trustee,  to 
secure  the  payment  of  an  indebtedness  of  $1,300  from  said 
Payette  to  the  said  defendant  in  error. 

The  loan  was  made  under  the  terms  usual  with  said  Loan  and 
Building  Association,  and  was  payable  in  monthly  installments, 
and  the  borrower  became,  under  the  rules  of  the  association , 
a  stockholder  therein.  It  is  sought  to  defend  against  the  right 
of  defendant  in  error  to  a  decree  of  foreclosure,  on  the  ground 
that  the  association  did  not  comply  with  the  provision  of  the 
law  regarding  the  organization  of  such  associations,  and  that 
therefore  it  never  became  a  corporation  under  the  law,  and 
can  not  transact  business  or  have  a  standing  in  court  as  such. 

It  appears  that  there  was  an  attempt  to  organize  the  associ- 
ation made  in  good  faith  under  a  law  of  this  State  author- 
izing the  organization  of  such  associations,  and  that  the  associ- 
ation has  done  business  as  a  corporation,  and  that  plaintiff  in 
error  contracted  with  the  association  as  a  corporation  de  facUu 
and  received  the  money  which,  by  his  contract  with  the  asso- 
ciation, he  agreed  to  repay,  from  the  said  association.  Under 
such  circumstances  he  will  not  be  allowed  to  suggest  a  defect 
in  the  organization  in  order  to  prevent  the  recovery  of  the 
money  loaned  to  him.  While  under  the  rules  of  the  associa- 
tion he  became  a  stockholder,  yet  the  suit  is  not  brought  to 
recover  for  his  shares  of  stock,  but  to  recover  for  money 
advanced  to  him.  Hence  he  does  not  come  under  the  excef>- 
tion  to  the  general  rule  which  allows  a  stockholder,  when  sued 
for  his  stock  subscription,  to  question  the  legal  existence  of  a 
corporation.     Hudson  v.  Green  Hill  Seminary,  113  III.  618. 

The  association  was  entitled  to  "a  decree  of  foreclosure  for 
the  money  loaned  and  the  interest  thereon  according  to  the 
terms  of  the  agreement  executed  by  Payette,  but  not  to  a 
decree  including  attorney's  fees;  and  the  decree  havingallowed 
attorney's  fees  against  plaintiffs  in  error,  must  therefore  be 
reversed. 

The  trust  dee  i  which  is  being  foreclosed  authorized  the 
payment  of  attorney's  fees  in  case  a  bill  was  filed  by  the  trus- 
tee, in  his  own  name  or  otherwise,  to  obtain  a  decree  for  the 
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Bale  of  the  premises  conveyed  in  the  trust  deed.  This  bill  is 
not  filed  by  the  trustee,  but  by  the  cestui  que  trusty  hence  the 
agreement  to  pay  attorney's  fees  does  not  apply  in  favor  of 
the  complainant.  Stipulations  in  trust  deeds  or  mortgages  to 
pay  attorney's  fees  are  always  strictly  construed,  and  are  never 
enforced  except  under  the  terms  of  the  agreement  they  are 
clearly  provided  for. 

See  the  opinion  of  this  court  by  Mr.  Justice  Bailey,  Chel- 
tenham Beach  Improvement  Company  v.  Whitehead,  26  111. 
App.  609,  where  this  question  is  fully  considered,  on  a  stipu- 
lation similar  to  the  one  contained  in  this  trust  deed. 

For  the  allowance  of  the  $180  attorney's  fee  the  decree  will 
be  reversed  and  the  cause  remanded,  with  directions  to  the 
Circuit  Court  to  enter  a  decree  conforming  to  this  opinion. 

'  Heversed  and  remanded. 


Mary  E.  Campbell 

V. 

Andrew  Campbell. 


Divorce — Cruelty — Bill — A  negations — Sufficiency  of* 

It  is  sufficient  in  a  bill  for  divorce  for  extreme  and  repeated  cruelty,  to 
make  such  allegations  as  will  admit  the  proof  of  cruelty  and  of  at  least  two 
distinct  acts  of  personal  violence.  Such  distinct  acts  may  be  alleged  as 
occurring  on  the  same  day. 

[Opinion  filed  September  19,  1888.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  Levi  Spragub,  for  plaintiff  in  error. 

Mr.  E.  W.  Adkinson,  for  defendant  in  error. 

MoKAN,  P.  J.  .  Plaintiff  filed  her  bill  for  divorce  and  after 
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allegations  sufficiently  stating  her  marriage  with  defendant 
and  her  residence  in  the  State  alleged  her  cause  for  divorce  as 
follows: 

"And  your  oratrix  charges  that  very  soon  after  their  said 
marriage  as  aforesaid,  the  said  defendant  commenced  a  course 
of  extreme  and  repeated  ci-uelty  toward  yonr  orati  ix;  that  he 
has  often  threatened  and  abused  your  oratrix  in  a  most  cruel 
and  shameful  manner.  That  on,  to  wit,  the  9th  day  of  May 
A.  D.  1886,  at  the  city  of  Cliicago  aforesaid,  the  said  defend- 
ant caught  hold  of  your  oi*atrix  by  her  throat  and  threw  her 
down  upon  the  floor,  and  choked,  beat,  bruised  and  otherwise 
maltreated  your  oratrix  in  a  most  cruel,  angry,  rude  and  re- 
vengeful manner.  And  agsiin,  on  the  same  day  last  aforesaid, 
at  the  place  aforesaid,  the  said  defendant  again  choked,  beat, 
bruised  and  otherwise  maltreated  your  oratrix,  and  threatened 
to  take  the  life  of  your  oratrix,  and  by  means  of  force  took 
from  your  oratrix  a  certain  gold  watch,  of  the  personal  goods 
and  chattels  of  your  oratrix. 

'*  So  your  oratrix  charges  that  the  said  defendant,  Andrew 
Campbell,  has  been  and  is  guilty  of  extreme  and  repeated 
cruelty  toward  your  oratrix." 

Defendant  demurred  to  the  bill  on  the  ground  that  no  case 
was  made  in  the  bill  which  entitled  complainant  to  the  relief 
sought,  and  the  Circuit  Court  sustained  the  demurrer  and  dis- 
missed the  bill,  and  complainant  brings  the  case  to  this  court 
by  appeal,  and  the  question  presented  is  whether  the  portion 
of  the  bill  above  set  out  sufficiently  states  a  case  of  extreme 
and  repeated  cruelty  entitling  complainant  to  a  divorce  under 
the  statute  of  this  State. 

It  is  sufficient  in  stating  the  cause  for  divoroe  for  extreme 
and  rei)eated  cruelty,  to  make  such  allegations  as  will  admit 
the  i>roof  of  cruelty,  and  of  at  least  two  distinct  acts  of  per- 
sonal violence. 

The  bill  alleges  that  soon  after  the  marriage  he  commenced 
a  course  of  extreme  cruelty  toward  her,  and  that  he  has  often 
threatened  and  abused  her  in  a  most  cruel  and  shameful  manner. 
That  allegation  would  certainly  admit  the  proof  of  various 
and  different  facts   by  which  general  and   repeated  cruelty 
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would  be  established.  Then  as  to  the  acts  of  physical  violence 
the  time  and  place  is  given,  and  the  act  so  described  as  to 
clearly  make  it  an  act  of  extremely  cruel  violence  to  the  per- 
son of  complainant,  and  then  it  is  alleged  that  on  tlie  same  day, 
and  at  the  same  place  the  defendant  again  choked,  beat,  and 
bruised  her,  and  threatened  to  take  her  life,  and  by  force  took 
from  her  a  certain  gold  watch,  her  personal  property. 

There  are  sufficiently  alleged,  two  distinct  acts  of  physical 
violence.  That  they  are  both  alleged  on  the  same  day,  and 
at  the  same  place,  does  not  weaken  the  allegation.  Two  dis- 
tinct acts  of  violence  to  the  person  of  the  wife  by  the  hus- 
band, occurring  on  the  same  day,  furnish  as  strong  technical 
cause  for  divorce,  as  two  such  acts  occurring  in  the  same  week 
or  month,  and  mav  in  fact  constitute  a  more  meritorious  cause. 
The  effect  of  the  demurrer  is  to  admit  that  plaintiff  in  error 
was  beaten,  choked  and  bruised  twice  on  the  same  day  by  her 
husband,  and  that  she  was  often  threatened  and  abused  by 
him  prior  thereto  in  a  most  cruel  and  shameful  manner. 

We  are  of  opinion  that  such  allegations  are  sufficient  to 
enable  plaintiff  in  error  to  introduce  her  proof,  and  that  it 
was  error  to  sustain  the  demnri'er  to  the  bill. 

The  decree  dismissing  the  bill  will  be  reversed,  and  the 
case  remanded  to  the  Circuit  Court. 

lieversed  and  roaanded. 


Sarah  A.  Curtis  ll^iis 

V. 

Ida  G.  Williams. 


Jurisdiction — Appeal  from  InterlociUoy  Order — Stay  qf  Proceedings 
--Act  of  June  14,  1887. 

1.  This  court  has  no  juripdicfion  of  an  appwil  from  an  order  sfayinpf 
proceedin^rs  on  an  oriprinal  bill,  until  the  issues  should  be  made  upon  a  crosn- 
bill,  and  until  the  further  order  of  the  court. 

2.  Such  an  order  is  not  an  injunction  within  the  meaning  of  the  Act  of 
June  14, 1887. 
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Vol.  27. J  .  Curtis  t.  Williams. 

[Opinion  filed  September  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie  IIoil 
Henky  M.  Shepard^  Judge,  presiding. 

Messrs.  Kracs,  Mater  &  Stein,  for  appellant. 

Messrs.   Case,   Judson,   Hooan   &   Bradley  and  I^ia  & 
Grover,  for  apj)ellee. 

Garkett,  J.  An  original  bill  to  foreclose  a  trust  deed  was 
filed  by  appellant  against  ap[)ellees  January  20,  1888,  in  the 
Superior  Court  of  Cook  County,  and  the  isBues  being  made 
up,  was  referred  to  the  niaster,  who,  having  taken  proofs,  was 
about  ready  to  make  his  report,  when  the  stay  order  herein- 
after referred  to  was  entered.  On  April  5,  1888,  Ida  G.  Will- 
iams filed  her  cross-bill  in  the  cause,  and  on  May  l^tb,  lier 
amended  cross-bill,  against  Sarah  A.  Curtis  and  tl>e  otliei' 
defendants,  making  also  a  new  party  defendant,  Margaret  A. 
Humble,  and  ])ra3M*ng  therein,  among  other  things,  that  said 
Curtis  and  Humble  might  interplead,  and  that  their  several 
claims  to  the  notes  secured  by  the  trust  deed  might  be  adjusted 
and  settled.  On  application  of  complainant  in  the  cross-billi, 
the  court,  by  its  order  entered  June  6, 18S8,  stayed  all  proceed- 
ings on  the  original  bill  until  all  the  issues  should  be  made  up  on 
tlie  cross-bill,  and  until  the  further  order  of  the  court.  The 
reversal  of  that  order  is  the  object  of  the  appeal.  We  are 
clearly  of  the  opinion  there  is  no  statute  in  force  which  sanctions 
an  appeal  from  such  an  order.  It  is  npt  an  injunction  within 
the  meaning  of  the  act  entitled  '*  An  act  to  provide  for  appeals 
from  interlocutory  orders  granting  injunctions  or  appointing 
receivers,"  approved  June  14,  1887,  in  force  July  1,  1887. 
We  have  no  disposition  to  enlarge  the  extraordinary  privi- 
leges granted  by  that  act.  By  no  fair  construction  can  it  be 
held  to  extend  to  those  customary  orders  resting  in  the  discre- 
tion of  the  court,  by  which  the  successive  steps  in  a  cause  are 
timed,  and  its  progress  is  shaped,  until  the  final  decree.  Tlio 
eliect  of  the  order  in  question  might  have  been  secured  with- 
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out  any  entry  on  the  record.     The   court  may,  in   its  discre- 
tion, refuse  to  hear  the  issues  on  the  original  bill  until  the 
cross-bill  is  ready  for  hearing.     The  act  vests  this  court  with 
no  such  supervisory  jurisdiction  as  this  appeal  imputes  to  it. 
The  appeal  is  dismissed  for  want  of  jurisdiction. 

Appeal  dismissed^ 


Abbott  L.  Adams  et  al. 

V. 

The  Cross  Wood  Printing  Company  et  al. 

Creditor^ 8  Bill — Corporations — Insolvency — Claims  qf  Directors — Ajy- 
plication  qf  Assets — Potcer  to  Confess  Judgment — Authority  of  Officers  to 
Execute — Parties, 

1.  Upon  a  creditor's  bill  a  court  of  equity  has  ample  power  to  reach 
assets  in  the  hands  of  any  person  who  is  holding  them  without  legal  right, 
and  to  apply  them  in  satisfaction  of  the  claims  of  judgment  creditors. 

2.  A  director  of  an  insolvent  corponition  can  not  apply  its  assets  to  the 
payment  of  a  claim  dne  himnelf  to  the  exclusion  of  other  creditors. 

3.  The  president  and  treasurer  of  a  corporation  have  no  implied  power 
to  execute  a  power  of  attorney  to  confess  a  judgment  against  such  corpora- 
tion. They  can  only  exercise  such  power  when  it  has  been  given  to  theii) 
in  express  terms  by  the  board  of  directors. 

4.  In  the  ca^^e  presented,  in  the  absence  of  the  corporate  seal,  there  was 
not  even  prima  facie  authority  to  enter  the  judgments  in  question,  and  such 
judgments  and  the  executions  issued  thereon  are  void  and  may  be  assailed 
by  any  person  interested. 

[Opinion  filed  September  19,  1888.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon.. 
Egbert  Jamieson,  Judge,  presiding. 
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61  475 

27  813 

89  267 


Messrs.  Frank  J.  Smith  &  Heoier,  for  plaintiffs   in  error. 

The  officers  of  a  corporation  have  no  authority  to  confess  a 
judgment  for  the  corporation  without  the  express  authority  of 
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the  board  of  directors.  Stokes  v.  New  Jersey  Pottery  Co., 
46  N.  J.  L.  237;  Thew  v.  Porcelain  Mfg.  Co.,  5  S.  C.  N.  S. 
415. 

Tlie  directors  of  a  corporation  Lave  no  implied  authority  to 
act  singly ;  tliey  can  act  only  as  a  board.  Mor.  Priv.  Corp. 
(2d  Ed.)  531-2;  Koehler  v.  Hubby,  67  U.  S.  715;  Angell  & 
Ames  on  Corp.  232. 

A  judgment  void  for  collusion  or  fraud  may  be  abated  by 
any  creditor  who  is  injuriously  affected  thereby,  collaterally 
or  otherwise.  Martin  v.  Judd,  60  111.  78;  Re  Dougherty's 
Estate,  9  W.  &  S.  196;  Van  Winkle  v.  Smith,  26  Miss.  491; 
Thompson's  Appeal,  57  Pa.  St.  178. 

The  directors  of  an  insolvent  corporation  can  not  pay 
themselves  out  of  the  assets  of  the  company  to  the  exclusion 
of  other  creditors.  Mor.  Priv.  Corp.  (2d  Ed.)  787;  Richards 
V.  Ins.  Co.,  43  N.  H.  263 ;  San  Francisco  R  R.  Co.  v.  Bee,  48 
Cal.  398;  Hopkins'  Appeal,  90  Pa.  St.  69;  Stout  v.  Milling 
Co.,  13  Fed.  Rep.  802;  Koehler  v.  Ilubby,  67  U.  S.  715; 
Bradley  v.  Farwell,  1  Holmes,  433;  Drury  v.  M.  &  S.  R.  R. 
Co.,  7  Wall.  299;  Jackson  v.  Ludeling,  21  Wall.  616;  Twin 
Lick  Oil  Co.  V.  Marbury,  91  U.  S.  590 ;  Corpct  v.  Wood- 
ward, 5  Sawyer,  416;  Coons  v.  Tome,  90  Fed.  Rep.  533; 
Beach  v.  Miller  —  111.  — . 

Ira  W.  Buell,  for  Alfred  J.  Cross  and  Edward  Richards, 
defendants  in  error. 

Moran,  P.  J.  Plaintiffs  in  error,  who  constituted  three 
separate  tirras,  filed  their  bill  setting  up  the  recovery  by  each 
firm  of  a  judgment  against  the  Cross  Wood  Printing  Com- 
])any,  the  issue  of  executions  on  said  judgment  and  the  retuni 
of  executions  on  each  judgment,  no  part  satisfied.  The  bill 
contains  all  the  usual  allegations  of  a  creditor's  bill  and  avers 
that  said  Cross  Wood  Printing  Company  was,  about  December 
17,  1883,  engaged  in  business  in  the  city  of  Chicago;  that  it 
held  and  owned  divers  securities  and  also  goods,  wares  and 
merchandise  and  equitaWe  interests  which  ought  to  be  applied 
to  the  payment  of  complainant's  judgments;  tiiat  it  has  dis- 
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posed  of  its  property  with  intent  to  hinder  and  delay  com- 
plainants; that  the  debts  on  which  complainants'  judgments 
are  founded  were  created  prior  to  the  10th  day  of  December, 
1883;  that  on  said  10th  day  of  December  the  Cross  Wood 
Printing  Company  was,  to  the  knowledge  of  all  its  officers 
and  directors,  insolvent.  That  the  board  of  directors  of  said 
Cross  Wood  Printing  Company  never  at  any  time  prior  to 
December  17,  1883,  authorized  the  president  and  treasurer  or 
any  other  officer  of  said  company  to  make  or  execute  any 
power  of  attorney  to  confess  any  judgment  or  judgments 
against  said  company.  That,  nevertheless,  John  R.  Cross, 
pretending  to  be  president  of  said  company,  and  A.  J.  Pratt, 
as  ti'easurer  of  said  company,  on  or  about  the  15th  day  of 
December  1883,  executed  and  delivered  to  said  A.  J.  Cross 
a  so-called  judgment  note  in  form  as  follows: 

$1,350.20.  Chioaco,  Dec.  15th,  1883. 

"On-demand  after  date  for  value  received,  we  promise  to 
pay  to  the  order  of  Alfred  J.  Cross,  thirteen  hundred  and 
iifty  20-100  dollars,  at  our  office,  Chicago,  111.,  with  iutercbt 
at  7  per  cent,  per  annum  after  date  until  paid. 

And  to  secure  the  payment  of  said  amount,  we  hereby 
authorize  irrevocably  any  attorney,  at  any  court  of  record,  to 
appear  for  us  in  such  court  in  term  time  or  vacation,  at  any 
time  hereafter,  and  confess  a  judgment  without  process  in 
favor  of  the  holder  of  this  note  for  such  amount  as  may  appear 
to  be  nnpaid  thereon,  together  with  costs  and  fifty  dollars 
attorney's  fees,  and  to  waive  and  release  all  errors  which  may 
intervene  in  any  such  proceedings,  and  consent  to  immediate 
execution  upon  such  judgment,  hereby  ratifying  and  confirm- 
ing all  that  our  said  attorney  may  do  by  virtue  hereof. 

Cross  Wood  Ptg.  Co. 
by  John  E.  Cross,  Pres. 
A.  J.  Pratt,  Treas, 

That  on  the  same  day  a  similar  note  payable  to  the  order  of 
Edward  Richards  with  like  power  of  attorney  and  signed  in 
the  same  manner,  for  the  sum  of  $1,653,  was  delivered  to 
Kichards,  and  that  on  December  17, 1883,  said  A.  J.  Cross  and 
said  Richards  caiised  judgments  to  be  entered  upon  their  said 
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respective  notes  against  the  said  Cross  Wood  Printing  Com- 
pany and  executions  to  be  issued  thereon  and  levied  upon  the 
property  of  said  company  of  the  value  of  more  than  $4,000, 
and  caused  the  same  to  be  afterward  sold  by  tlie  sheriff,  and 
had* the  proceeds  applied  on  the  said  executions;  that  both 
said  A.  J.  Cross  and  said  Kichkrds  were  at  the  time  of  the 
entry  of  said  judgments  directors  of  said  company,  and  knew 
that  said  company  was  at  'said  time  insolvent  and  unable  to 
pay  its  just  debts.  Charges  that  said  A.  J.  Cross  and  said 
Richards  were  and  are  liable  to  said  Cross  Wood  Printing 
Company  and  to  complainants  as  creditors  thereof  to  account 
for  the  fair  value  of  the  said  property  so  levied  upon  under 
said  executions  and  converted  by  said  parties  to  their  use. 

The  separate  answers  of  A.  J.  Cross  and  Richards  to  said 
bill  deny  that  they  knew  of  the  insolvency  of  the  corporation, 
admit  the  execution  of  the  judgment  notes,  but  deny  that 
they  were  executed  or  the  said  judgment  thereon  .entered 
without  authority,  but  state  no  authority  for  entering  the 
same;  say  the  notes  were  given  for  a  valuable  consideration, 
to  wit,  for  an  actual  indebtedness  from  said  company  to  said 
Cross  and  Richards  respectively;  admit  the  sale  under  the 
executions,  that  property  levied  on  only  sold  for  $1,400,  which 
sum  was  applied  on  said  executions;  deny  all  fraud  and  say 
that  they  were  actual  honafiile  creditors  of  the  company,  and 
say  that  the  said  judgments  were  just  and  are  not  void.  Cross 
denies  that  he  ever  was  a  director  of  the  company,  and 
Richards  admits  that  he  was  such  director  at  the  time  the 
judgments  were  entered. 

The  bill  was  taken  pro  confesso  against  the  corporation,  and 
the  case  was  tried  as  to  the  other  defendants,  and  upon  the 
hearing  it  was  clearly  shown  that  the  corporation  was  insolv- 
ent at  the  time  the  judgment  notes  were  given  and  the  judg- 
ment entered,  to  the  knowledge  of  Cross  and  Richards,  and 
Pratt,  who  was  the  treasurer  of  the  company,  and  that  all  the 
]>roperty  of  the  corporation  was  taken  under  the  execution; 
but  in  our  opinion  the  evidence  failed  to  establish  that  A.  J. 
Cross  was  a  director  or  officer  of  the  corporation. 

Complainants  offered  to  prove  that  there  was  no  resolution 
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of  the  directors  of  the  company,  or  any  other  action  ever  had 
with  reference  to  the  execution  of  said  judgment  notes  of 
Bichards  and  Cross,  but  the  court  excluded  the  evidence,  and 
there  was  no  evidence  whatever  in  tl\e  case  tending  to  sliow 
that  the  officers  of  the  corporation  were  ever  authorized  by 
the  board  of  directors  to  execute  a  power  of  attorney  to  con- 
fess a  judgment  against  the  said  corporation. 

The  court,  after  hearing  all  the  evidence,  dismissed  the  bill 
for  want  of  equity,  and  appellants  have  appealed  and  assigned 
the  entering  of  such  decree  for  error. 

The  decree  could  not  stand  so  far  as  the  appellee  Richards 
is  concerned  if  there  were  no  other  ground  of  error  than  that 
he,  while  a  director  of  the  corporation  which  was  insolvent,  un- 
dertook to  apply  the  property  of  the  company  to  the  ])ayment 
of  a  debt  due  from  the  said  company  to  himself,  to  the  ex- 
clusion of  other  creditors  of  the  corporation.  That  this  will 
not  bo  permitted  has  been  well  settled  by  numerous  authori- 
ties. The  Supreme  Court  of  this  State  in  the  recent  case  of 
Beach  v.  Miller,  20  Legal  News,  239,  said:  "When  the  cor- 
poration is  insolvent,  tliat  is,  when  its  assets  are  not  sufficient, 
or  not  more  than  sufficient,  to  pay  its  debts,  the  shareholders 
have  no  claim  upon  its  proj^rty,  but  all  its  property  belongs 
to  the  creditors;  in  such  case  the  directors  having  control  of 
the  assets  hold  them  in  trust  for  all  the  creditors  and  can  not 
use  them  up  in  the  payment  of  their  own  claim.  Morawetz 
on  Priv.  Cor.,  Sec.  787,  and  cases  cited. 

There  is  another  ground  of  error,  which,  in  our  opinion, 
requires  the  reversal  of  tlie  decree  as  to  both  Cross  and  Rich- 
ards. The  president  and  treasurer  of  a  corporation  have  no 
implied  power  to  execute  a  power  of  attorney  to  confess  a  judg- 
ment against  the  corporation.  They  can  not  lawfully  exercise 
such  a  power  unless  it  has  been  given  to  them  in  expi-e^s 
terms  by  the  board  of  directors.  If  the  seal  of  the  corporation 
is  attached  to  the  power  of  attorney  it  is  perhaps  prima  facie 
sufficient  to  authorize  the  entry  of  the  judgment,  as  it  is  evi- 
dence of  the  assent  of  the  corporation  when  taken  in  connec- 
tion with  the  signature  of  the  proper  officer  or  officers.  In 
this  case  no  seal  of  the  corporation  is  attached  to  the  power  of 
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attorney,  nor  is  there  any  seal  at  all  upon  it;  and  taking  the 
note  and  the  so-called  power  together,  we  are  inclined  to  the 
opinion  that  there  is  not  even  pr^rna  ^ facie  Siuihoritj  for  entei*- 
ing  a  judgment  against  the  corporation  upon  it.     However 
tliat  may  be,  we  need  not  iSnally  determine;  for  the  bill  clearly 
alleges  that  no  authority  was  ever  conferred  on  the  president 
and  treasurer  to  execute  the  powers  of  attorney  or  to  confet?s 
the  judgments  attacked,  and  this  allegation  of  the  bill  is  not 
denied  by  the  answer;  and  the  evidence  offered  by  appellants 
to  sustain  this  allegation  should  have  been  admitted  by  the 
court,  and  must,  for  the  purposes  of  this  review,  be  treated  as 
in  the  case  and  aa  proving  the  allegations.     The  only  authority, 
then,  which  the  president  and   treasurer  had  to  execute  tiie 
power  of  attorney  in  question,  was  that  which  inhered  in  them 
as  officers  by  virtue  of   their  official  position.     The  question 
liere  presented  was  decided  in  The  Joliet  Electric  Light  & 
Power  Company  v.  Ingalls,  in   the  Appellate  Court  of   the 
Second  District,  in  an  opinion  by  Mr.  Justice  Baker.     It  was 
then  said  :  "  We  tliink  it  plain,  both  on  ])rinciple  and  from  the 
authorities,  that  the  president  of  a  corporation  has  not,  as  a 
matter  of  law  and  simply  by  virtue  of  his  office  as  president, 
authority  to  either  confess  a  judgment  against  such  corporation 
or  execute  a  warrant  of  attorney  empowering  another  so  to 
do.     Such  matters  form  no  part  of   the  ordinary  business  of 
the  company  which  the  president,  as  its  executive  officer,  is 
authorized  to  transact  virtute  officii.     The  power  in  question 
is  not  inherent  in  or  incident  to  the  office  from  either  usage 
or  necessity."     The  cases  cited  by  the  learned  judge  fully  sup- 
port the  doctrine  stated. 

The  judgments,  then,  were  entered  without  authority  of  law, 
and  were  not  binding  on  the  corporation  or  its  property. 
They  were  void  and  the  executions  issued  upon  them  were 
also  void,  and  being  so  void,  not  merely  irregular  or  voidable, 
they  may  be  assailed  by  any  person  and  treated  as  of  no  force 
so  far  as  they  affect  such  pei^son's  interest. 

In  Hoyt  v.  Thompson,  5  N.  T.  321,  where  the  president  and 
cashier  of  a  bank,  without  authority  from  the  board  of  direct- 
ors, undertook,  by  an   instrument  under  seal,    to  assign  the 
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])ropertj  of  tlio  bank  to  the  State  of  Michigan  for  a  vahiab^e 
consideration,  and  the  bank  being  insolvent  the  transaction 
was  attacked  in  the  interest  of  creditors,  the  court  said  :  "  A 
deed  formally  executed  under  the  corporate  seal  bears  upon 
its  face  the  presumption  that  it  was  executed  by  competent 
authority  from  the  corporation;  but  this  presumption  may  be 
rc].)e!led  and  the  deed  avoided  by  showing  that  the  seal  wa^ 
aflSxed  without  authority.  The  assignments  in  question  to  tlu 
State  of  Michigan  upon  the  ifacts  shown  are  not  voidable 
merely,  but  absolutely  void.  Tliey  appear  on  the  face  to  con- 
vey  a  tit'e,  l)ut  on  the  facts  stated  and  admitted  they  dbnvey 
nothing;  and, without  reference  to  the  insolvency  of  thecorpo- 
ration,  their  validity  may  be  impeached  by  the  eorporatitm 
itself,  or  in  connection  with  such  insolvency  by  its  creditors, 
directly  or  col  laterally,  but  with  the  same  effect  as  if  they  had 
been  forgeries ;  and  whether  the  State  of  Michii^an  was  a 
honajide  purchaser  of  the  debt  and  securities  or  not  makes  no 
difference.  The  assignments  not  being  the  acts  of  the  corpo- 
ration, the  State  acquired  no  title  ;  the  case  stands  on  the  same 
footing  as  if  the  assignments  had  never  been  made." 

The  reasoning  of  the  case  quoted  from  applies  to  the  case 
now  under  consideration,  and  was  applied  by  the  Supreme 
Court  of  Kew  Jersey,  in  the  case  of  Stokes  v.  New  Jersey 
Potter  Company,  46  N.  J.  L.  237,  whicli  case  is  directly  in 
point.  There,  as  liere,  a  judgment  was  confessed  by  the 
officers  of  an  insolvent  corporation  without  authority  from 
the  board  of  directors,  and  there  was  a  motion  to  set  it  aside 
in  the  interest  of  creditors.  After  showing  that  the  judg- 
ment was  void  the  court  said :  "  Nor  can  this  judgment  acquire 
validity  from  the  fact  that  the  morxcy  advanced  by  plaintiff 
was  applied  for  the  benefit  of  the  company.  From  that  fact 
a  debt  would  arise,  and  an  obligation  on  the  part  of  the  cor- 
poration to  pay  the  debt  in  common  with  other  debts  would 
result;  but  the  plaintiff  can  not  hold  his  security  which  gives 
him  a  Hen  upon  the  company's  property,  unless  his  security  is  a 
valid  security  as  an  incnmbrance  thereon,  especially  when  the 
rights  of  other  creditors  are  involved.  The  receiver  as  the 
representative  of  creditors,  has   the   capacity  to   make  the 
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objection  that  the  security  was  not  made  in  such  a  manner  as 
to  be  binding  upon  the  corporation." 

The  proceedings  in  those  cases  were  by  receivers  and  were 
in  the  nature  of  insolvent  proceedings  instituted  by  creditors, 
but  the  power  of  the  court  on  creditor's  bill  in  this  State  is 
ample  to  reach  all  assets  of  the  debtor's  in  the  hands  of  any 
person  who  has  obtained  them  without  legal  right  to  hold 
them,  and  apply  the  same  in  satisfaction  of  the  claims  of  the 
judgment  creditors. 

We  conclude,  therefore,  that  the  complainants  were  entitled 
to  a  dtjcree  against  the  defendants,  A.  J.  Cross  and  Richards, 
that  they  account  for  the  value  of  the  property  seized  by  them 
respectively  on  their  void  executions,  and  it  was  error  for  the 
court  to  dismiss  complainants'  bill. 

The  decree  will  therefore  be  reversed,  with  directions  to 
the  Superior  Court  to  enter  a  decree  requiring  said  appellees 
to  account  for  all  property  taken  by  them,  or  either  of  them, 
under  their  said  judgments  and  executions,  and  the  court  will 
])roceed,  in  accordance  with  the  usual  practice  in  chancery,  to 
find  the  value  of  the  property  so  seized  by  said  appellees,  and 
will,  on  the  same  being  ascertained,  decree  the  payment  of  the 
same  to  the  complainants  to  the  extent  of  their  judgments,  or 
to  a  receiver  UQder  complainants'  bill,  if  one  shall  be  appointed, 
and  such  ather  and  further  proceedings  or  decree  may  be  had 
in  said  case  as  shall  be  in  accord  with  the  practice  of  the  court 
and  not  inconsistent  with  this  opinion. 

Heversed  and  remanded. 


Henry  Swantz 

V. 

John   Muller. 


Former  AdjuflieaUon — Riparian  Bights — Dam — Successive  Actions  for 
Damages — Nominal  Becocery — Estoppel, 

1.    Thfi  doctrine  of  res  a'fjudlcfita  extends  to  the  flfrounds  of  recovery 
i  defense  which  might  have  been  but  were  not  presented. 
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2.  Where  the  owner  of  lands  has  brought  suit  to  recover  damages  for 
prospective  as  well  as  present  damages,  alleged  to  have  resulted  thereto 
from  the  erection  of  a  dam  and  changes  in  the  flow  of  water,  h^  can  noD 
subsequently  maintain  an  action  to  recover  damages  for  the  dopreciation  in 
the  value  of  his  land. 

3.  The  recovery  of  merely  nominal  damages  in  the  fir«t  action  does  not 
warrant  the  presumption  that  the  question  of  permanent  injury  was  not 
considered  by  the  jury. 

[Opinion  filed  September  19,  1888.] 

Appeal  from  tlie  Superior  Court  of  Cook  County ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

This  is  an  action  by  appellant  against  appellee  to  recover 
damages  for  continuing  and  maintaining  a  certain  dam  [)y  ap- 
pellee on  his  land,  by  reason  of  which,  it  is  alleged,  the  surface 
waters  and  watercourses  flowed  tlierefrom  out  of  their  natural 
courses  upon  land  of  appellant,  injuring  liis  orchard,  laud  and 
barn,  and  interfering  with  his  business  of  farmincr. 

The  declaration,  as  amended,  contained  the  usual  averments, 
reciting  that  he  was  the  owner  and  possessor  of  certain  lands, 
together  with  a  certain  orchard,  orchard  grounds  and  cattle 
barn  thereon;  that  curtain  surface  waters  or  watercourses 
had  run  and  flowed  in  the  natural  watercourses  or  channels 
from  land  of  defendant  in  and  upon  land  of  plaintiff,  south 
and  clear  of  said  orchard,  orchard  grounds  and  cattle  barn; 
that  plaintiff  was  a  farmer,  and  used  such  grounds  for  raising 
of  vegetables,  etc.,  and  that  such  surface  waters  irrigated  and 
drained  his  land;  that  defendant,  on  March  15,  1885,  wrong- 
lully  erected  and  constructed  a  certain  dam  above  land  of 
plaintiff,  whereby  such  surf  ace  waters  were  directed  from  their 
natural  courses  and  flowed  in,  upon  and  through  such  orchard, 
orchard  grounds  and  cattle  barn;  that  on  the  13th  day  of  June, 
1885,  the  plaintiff  commenced  certain  proceedings  in  the  Su- 
])erior  Court  of  Cook  County  for  the  wrongful  erection  and 
construction  of  said  dam  against  the  defendant,  and  that  on 
the  13th  day  of  March,  1886,  he  recovered  a  judgment  of  one 
cent  damages  and  costs  of  suit,  and  which  judgment  has  never 
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been  reversed,  and  is  now  the  final  adjudication  of  tlie  riglits 
of  the  ])Iaintiff  and  defendant  concerning  the  matters  at  issue 
in  such  proceedings;  that  defendant,  from  theday  of  recovery.of 
said  judgment  until  the  commencement  of  the  present  suit, 
wrongfully  snifered  and  permitted  the  said  dam  to  remain, 
and  be  maintained,  although  requested  to  remove  tlie  same; 
by  reason  of  said  grievances  the  plaintiff  could  not  use  his 
said  land,  orchard  grounds  and  cattle  barn,  and  follow  his  said 
business  in  so  extensive  and  beneficial  a  manner  as  he  other- 
wise would  have  done,  and  was  tlicreby  deprived  of  the  use 
and  enjoyment  of  the  same,  and  of  the  |)rofits  and  gains  which 
he  otherwise  would  have  made,  and  therebv  the  land  of  the 
plaintiff  became,  was  and  is,  depreciated  in  value. 

Tlie  declaration  of  the  case  now  under  consideration  set  out 
in  haec  verla  the  declaration  in  the  original  suit.  The  latter 
declaration  consists  of  three  counts,  the  third  of  which  con- 
tained the  allegation  that  the  land  of  i)laintiff  became  depre- 
ciated in  value;  the  other  two  counts  made  no  allusion  to  such 
depreciation,  but  all  the  elements  of  damage  charged  in  the 
declaration  in  this  case  were  set  np  and  relied  on  in  the  decla- 
ration tiled  in  the  suit  first  bronght. 

A  demurrer  to  the  declaration  was  sustained  by  the  court 
below,  and  judgment  for  costs  entei  ed  against  appellant,  from 
which  he  appeals  to  this  court. 

Mr.  B.  M.  Shafj-ner,  for  appellant. 

No  technical  objection  was  taken  or  made  to  the  declaration, 
but  the  court  below  sustained  the  demurrer  on  the  ground 
that  the  recovery  of  one  cent  damages  in  the  former  snit,  for 
the  erection  and  construction  of  the  dam  and  obstruction, 
was  a  bar  to  a  further  recovery  for  the  continuing  of  the  same. 

The  demurrer  admits  the  continuing  of  the  dam  or  obstruc- 
tion, and  every  continuation  thereof  is  a  fresh  trespass. 
Holmes  v.  Wilsou  et  al.,  10  Ad.  &  El.  503. 

Upon  the  recovery  of  the  judgment,  although  nominal  dam- 
ages only,  it  was  presunoable  that  appellee  would  thereupon 
abate  the  wrong  and  nuisance,  but  instead^  he  continued  and 
maintained  it. 
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In  McCounell  v.  Kibbe,  33  111.178,  the  Supreme  Court  gay: 
"The  right  infringed  is  property,  and  for  its  invasion  nominal 
damages  may  be  recovered;  but  such  recovery  is  no  bar  to 
a  suit  for  actual  damages  subsequently  sustained,  where  they 
did  not  take  place  before  the  couimenccmeut  of  the  former 
suit." 

The  principle  of  the  common  law,  in  cases  of  this  kind,  is 
that  successive  actions  can  be  brought  as  long  as  the  obstruc- 
tion exists.     1  Sedg.  on  Damages,  280. 

And  tlie  law  does  not  presume  that  the  wrong  will  continue, 
and  therefore  damages  for  overflowing  lands  are  limited  to 
tliose  which  occurred  before  the  bringing  ot  the  action.  Sa- 
vannah &  Ogeechee  Canal  Co.  v.  Bourquin,  51  Ga.  378. 

Mr.  Arnold  Tkipp,  for  appellee. 

Per  Curiam.  The  substance  of  appellant's  complaint  is  the 
depreciation  in  value  of  his  land.  For  that  injury  he  once  be- 
fore sought  redress  in  a  similar  action.  By  the  showing  made 
in  his  declaration  now  before  the  court,  he  claimed  damages 
for  this  identical  cause  of  action  in  the  former  suit,  and  the 
jury  awarded  him  the  sum  of  one  cent.  The  declaration  does 
not  even  aver  that  the  question  of  depreciation  was  not  sub- 
mitted to  the  jury  in  the  fii'st  case.  The  allegation,  if  it  were 
material,  can  not  be  supplied  by  presumption.  The  failure  of 
the  jury  to  award  substantial  damages  in  the  first  trial,  does 
not  warrant  us  in  holding  that  they  did  not  consider  the  alleged 
permanent  injury  to  the  land.  They  may  have  thought  nomi- 
nal damages  full  compensation  for  all  the  injury,  present  or 
prospective.  A  former  judgment  is  conclusive  as  to  all  ques- 
tions within  the  issue  whether  formally  litigated  or  not.  The 
doctrine  of  res  jvdi^yata  "extends  not  only  to  the  questions  of 
fact  and  of  law  which  were  decided  in  the  former  suit  but  also 
to  the  grounds  of  recovery  or  defense,  which  might  have  been 
but  were  not  presented."  Beloit  v.  Morgan,  7  Wall.  619; 
Harmon  et  al.  v.  Auditor,  etc.,  123  111.  133;  Bennitt  et  al.  v. 
Star  Mining  Co.  et  al.,  119  111.  14. 

From  that  well  settled  rule  we  have  no  desire  to  deviate. 
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Applying  it  to  this  case,  it  can  «ot  be  denied  that  appellant 
might  have  presented  for  adjudication  in  the  first  ease  all  the 
matters  complained  of  in  this,  and  if  he  failed  to  do  so,  there 
is  now  no  relief  for  him. 

Whether  an  erection  of  a  permanent  character  by  an  in- 
dividual for  his  own  convenience,  profit  or  pleasure,  having 
no  connection  with  a  public  use,  but  which  causes  a  deprecia- 
tion in  the  value  of  adjoining  land,  gives  a  right  of  action 
which  is  entire  and  can  only  be  sued  on  by  the  party  owning 
the  land  at  the  time  of  the  injury,  we  need  not  here  determine. 
See  C.  &  K  I.  E.  R.  Co.  v.  Loeb,  118  III.  211,  212.' 

This  case  is  of  that  class  where  the  plaintiff  has  elected  to 
treat  the  injury  as  embracing  prospective  as  well  as  present 
damages,  and  has  recovered  a  judgment  therefor. 

The  decision  of  the  Superior  Court  was  not  in  conflict  with 
C,  B.  &  Q.  R  R.  Co.  V.  Shaffer,  124  111.  112,  or  O.  &  M.  Ry. 
Co.  V.  Wachter,  123  111.  440. 

A  distinction  upon  which  this  judgment  may  safely  rest,  is 
stated  in  the  opinion  in  the  latter  case  to  be  the  treatment  of 
the  injury  by  the  plaintiff,  as  embracing  prospective  as  well  as 
present  damages.  The  court  then  says,  that  the  decisions-  in 
such  cases  rest  upon  the  principle  of  estoppel,  and  are  conse- 
quently sound. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Judgmtnt  affirmed. 


The  Security  Insurance  Company 

V. 

August  Mette  et  al. 

Fire  Insurance — Conditions — Fall  of  Part  of  Building — Forfeiture — 
Strict  Construction — Agency — Condition  as  to  Title— Leasehold — Instruct 
tions, 

1.  A  condition  in  a  policy  of  insurance  providing:  for  a  forfeiture  in  case 
of  the  fall  of  the  building  insured,  will  not  be  coiibtrued  as  working  a  for- 
feiture upon  the  fall  of  a  part  of  the  building. 
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2.  Where  the  buildinj?  insured  is  on  leased  land,  a  failure  to  disclose 
such  fact  will  work  a  forfeiture  under  a  condition  requiring  it  to  be  written 
in  the  policy. 

3.  In  the  case  presented,  the  broker  who  procured  the  insurance  in 
question  acted  as  the  agent  of  the  assured.  The  mere  delivery  of  the  policy 
and  payment  to  him  of  a  commission  did  not  constitute  him  theag^ent  of  the 
defendant. 

4.  The  employment  of  an  adjuster  by  the  defendant  before  it  knew  the 
plaintiff's  title  was  not  a  waiver  of  the  condition  as  to  title. 

5.  It  is  improper  to  submit  an  instruction  touching  a  point  upon  which 
no  eridence  was  introduced. 

[OpinionT  filed  September  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

In  connection  with  this  case  see  the  following  case  of  the 
Illinois  Insurance  Company  v.  Mette. 

Messrs.  Miller,  Lewis  &  Judson,  for  appellant. 

Mr.  George  F.  Westover,  for  appellees. 

If  an  agent  be  informed  by  the  assured  of  the  true  condition 
of  his  title,  the  cora|)any  is  bound  thereby,  even  though  the 
agent  be  not  a  general  agent  of  the  company.  Atlantic  Ins. 
Co.  V.  Wright,  22  111.  462;  Commercial  Ins.  Co.  v.  Spankna- 
ble,  52  111.  53;  Keith  v.  Globe  Ins.  Co.,  52  111.  518. 

Any  of  the  conditions  in  a  policy  of  insurance  may,  in  this 
State,  be  waived  by  an  agent  Aurora  Fire  Ins.  Co.  v.  Eddy, 
55  111.  213;  Illinois  Fire  Ins.  Co.  V.  Stanton,  57  111.  354;  Home 
Mutual  Ins.  Co.  v.  Garfield,  60  111.  124;  Reaper  City  Ins.  Co. 
V.  Jones,  62  III.  458;  Lycoming  Ins.  Co.  v.  Barringer,  73  III. 
230. 

And  this  rule  is  held,  even  though  the  policy  of  insurance 
contain  the  clause,  as  do  tJie  policies  in  this  case,  that  ''  any 
person,"  other  than  the  assured,  who  may  procure  the  insur- 
ance, ^*  shall  be  deemed  the  agent  of  the  assured  and  not  of 
this  company,  under  any  circumstances  whatever,  or  in  any 
transaction  relating  to  this  insurance."  Commercial  Ins.  Co. 
v.  Ives,  56  III.  402. 
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If  the  SL^ont  of  the  company  knows  the  facts,  even  in  tlie 
absence  of  any  disclosure  by  the  assured,  the  company  can  not 
complain  that  the  title  is  not  stated  in  the  policy.  Phcenix 
Ins.  Co.  V.  Tucker,  92  111.  64;  N.  E.  Fire  &  Mar.  Ins.  Co.  v. 
Wetmore,  32  111.  24. 

Havino^  knowledge,  it  is  the  company's  duty  to  write  the 
policy  correctly.     Union  Ins.  Co.  y.  Chipp,  93  111.  96. 

And  if  the  building  be  on  leased  ground,  with  the  knowl- 
edge of  the  aofent,  the  company  can  not  avoid  the  policy 
because  the  fact  is  not  stated  therein.  Lycoming  Ins.  Co.  v. 
Jackson,  83  111.  302. 

And  in  dealing  with  an  agent  the  assured  is  not  bound  to 
know  the  extent  of  the  agent's  authority.  Hartford  Fire  Ins. 
Co.  V.  Farrish,  73  111.  166. 

Thomas  Underwood  acted  as  the  agent  of  the  insurance 
companies,  and  not  as  the  agent  of  the  appellees,  August 
Mette  &  Co. 

This  is  a  question  for  the  jury,  and  the  jury  has  so  decided. 
Sun  Mutual  Ins.  Co.  v.  Saginaw  Barrel  Co.,  114  III.  99. 

Gabneit,  J.  In  this  case  a  judgment  was  rendered  in  the 
court  below,  on  a  policy  of  insurance  against  lire,  in  favor  of 
appellees,  and  appellant,  the  defendant,  appeals  therefrom  to 
this  court. 

The  policy  of  insurance  upon  which  the  action  is  founded, 
contains  the  conditions,  that  "if  a  building  shall  fall,  except  as 
the  result  of  a  fire,  all  insurance  by  this  company  on  it  or  its 
contents  shall  immediately  cease;"  "if  the  assured  is  not  the^ 
sole,  absolute  and  unconditional  owner  of  the  land  on  which 
such  building  or  buildings  stand,  by  a  title  in  fee  simple,  and 
this  fact  is  not  expressed  in  the  written  portion  of  the  policy, 
this  policy  shall  be  void  ;"  and  "it  is  a  part  of  this  contract 
that  any  person  other  than  the  assured,  who  may  have  pro- 
cured this  insurance  to  be  taken  by  this  company,  shall  be 
deemed  to  be  the  agent  of  the  assured  named  in  this  policy, 
and  not  of  this  company,  unless  he  shall  have  received  a  com- 
mission signed  by  the  oflScers  of  this  company,  appointing  him 
as  its  agent." 
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The  building  insured  was  a  frame  ice  house  180  feet  square 
under  five  gable  roofs,  and  was  constructed  in  five  compart- 
ments, each  gable  roof  covering  one  of  them.  Shortly  after 
the  policy  was  issued,  the  south  two  fifths  of  the  structure 
wasblowndown,leavingthe  three  other  compartments  standing, 
and  about  three  fourths  filled  with  ice.  A  few  weeks  after- 
wards the  remaining  parts  of  the  building  were  destroyed  by 
fire,  and  the  appellant  now  claims  that  the  policy  was  vitiated 
when  the  destruction  of  the  two  fifths  took  place.  Conditions 
in  policies  of  ^isurance  are  not  liberally  construed  for  the 
purpose  of  producing  forfeitures.  "While  courts  will  extend 
all  reasonable  protection  to  insurers,  by  allowing  them  to  hedge 
themselves  about  by  conditions  intended  to  guard  against 
fraud,  carelessness,  want  of  interest,  and  the  like,  they  will 
nevertheless  enforce  the  salutary  rule  of  construction,  that  as 
the  language  of  the  condition  is  theira,  and  it  is  therefore  in 
their  power  to  provide  for  every  proper  case,  it  is  to  be  con. 
strued  most  favorably  to  the  insured."  May  on  Insurance 
(2d  Ed.)  Sec.  175. 

The  condition  in  the  policy  of  appellant  makes  the  insurance 
cease  on  the  fall  of  the  building.  Following  the  sound  rule 
of  construction  above  given,  we  can  not  say  that  the  fall  of 
two  fifths  of  the  ice  house  leaving  the  other  three  separate 
compartments  standing  intact,  was  a  fall  of  the  building  within 
the  terms  of  the  condition.  Otherwise  there  is  no  halting 
point  short  of  the  proposition,  that  the  fall  of  any  substantial 
part  of  the  building  puts  the  condition  in  operation,  and  ter- 
minates the  risk.  Tlie  rule  requires  that  the  appellant  shall 
be  taken  to  have  provided  all  that  wJis  deemed  necessary  for  its 
security,  and  that  it  shall  have  no  benefit  from  the  condition 
of  its  own  making,  until  the  building  shall  fall.  This  identical 
condition  received  the  attention  of  the  Supreme  Court  of  Cal- 
ifornia in  Breuner  v.  Insurance  Company,  51  Cal.  101,  the 
conclusion  of  the  court  in  that  case  beins:  in  harmonv  with  the 
views  heie  expressed.  That  the  courts  are  in  no  haste  to 
broaden  this  condiition  in  favor  of  the  companies  is  shown  in 
f^ireman's  Fund  Ins.  Co.  v.  Congregation  Rodeph  Sholom,  80 
111.  658,  where  it  is  said,  "so  lung  as  the  building   remained 
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standing,  there  conld  bo  no  exemption  for  liability,  nnder  this 
clause  of  the  policy,  no  matter  how  much  deprecation  there 
may  have  been  by  the  action  of  the  winds  or  any  other  cause." 
When  the  policy  was  executed  and  deliveredj  appellees  were 
not,  in  fact,  the  owners  in  fee  of  the  land  on  which,  the  ice 
house  stood,  but  held  it  under  a  lease,  and  that  fact  was  not 
written  in  the  policy.  Without  explanation,  this  is  a  clear 
violation  of  the  condition  secondly  above  set  forth.  Appel- 
lee's reply  is,  that  one  Underwood,  who  negotiated  the  insur- 
ance, was  the  agent  of  appellee;  that  he  was  fully  informed 
that  appellees  only  held  the  property  by  lease,  and  that  the 
lease  itself  was  shown  to  him  before  the  insurance  was  agreed 
on.  If,  in  fact,  he  was  the  agent  of  the  company^  the  fact  is 
not  changed  by  that  clause  in  the  policy  which  declares  that 
the  person  procuring  tlie  insurance  shall  be  deemed  to  be  the 
agent  of  the  insured  and  not  the  agent  of  the  company.  But 
we  iind  in  the  record  no  evidence  tending  to  prove  that  Under- 
wood was  the  agent  of  appellant  when  the  lease  was  shown  to 
him.  Prior  to  the  transaction  in  question  he  had  no  connec- 
tion or  business  of  any  kind  with  appellant  or  its  agents,Charles 
W.  Drew  &  Co.,  nor  did  he  inform  appellant  or  its  agents, 
that  appellees*  interest  was  a  leasehold.  Underwood  was  an 
insurance  broker,  having  a  desk  in  the  office  of  James  Ayars 
&  Co.,  insurance  agents.  One  Bremer,  an  insurance  agent  at 
South  Chicago,  who  had  no  connection  or  business  relations 
with  appellant  or  its  agents,  informed  Underwood  of  the  fact 
that  appeltee  had  an  im insured  ice  house  in  South  Chicago. 
Underwood,  without  any  communication  witli  appellant,  called 
on  appellees  to  induce  them  to  allow  him  to  place  their  insur- 
ance. After  some  negotiation,  Mette  testifies  that  they  finally 
concluded  to  let  him  place  the  insurance.  Appellees  did  not 
name  the  companies,  or  any  of  them,  from  which  the  insur- 
ance was  to  be  procured,  but  left  that  and  everything  else 
relating  to  the  insurance,  except  the  amount  of  risks  and  rates, 
to  Underwood's  discretion  and  judgment.  He  was  not  even 
asked  by  appellees  the  names  of  the  companies  in  which  the 
risk  would  bo  taken,  nor  did  he  inform  them.  Before  appeK 
lanthadany  communication  with  Underwood,  he  had  seen  and 
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made  all  arrangements  with  appellees  for  procuring  the  insur- 
ance for  them,  and  caine  from  them  to  appellant  with  the 
description  of  the  property,  the  amount  of  insurance  they 
desired,  the  rate  of  premium  they  would  pay,  and  with  implied 
authority  to  select  the  companies. 

The  agents  of  appellant  delivered  the  policy  to  Underwood, 
he  delivered  the  policy  to  appellees,  who  paid  him  the  premium, 
and  the  agents  of  appellant  paid  him,  out  of  their  commissions, 
ten  per  cent,  on  the  amount  of  the  premium.  Delivery  of  the 
])olicy  to  Underwood,  and  the  allowance  of  such  commission 
to  him,  are  6U|)posed  by  appbllees  to  be  suflfcient  proof  that 
lie  was  agent  of  appellant.  On  a  similar  state  of  facts  as  to 
the  question  of  agency,  it  was  held  in  Lycoming  Fire  Ins.  Co. 
V.  Kubin,  79  III.  402,  that  the  broker  was  the  agent  of  the 
insured.  Sae  also  Franklin  Insurance  Co.  v.  Weary,  4  III. 
A})p.  74;  Kings  Co.  Fire  Ins.  Co.  v.  Swigert,  11  111.  App.  590; 
ilcFai-land  v.  Peabodv  Ins.  Co.,  6  W.  Va.  434. 

Aside  from  the  delivery  of  the  policy  to  Underwood  and 
payment  of  the  ten  per  cent,  to  him,  there  is  absolutely  noth- 
ing in  the  record  from  which  the  inference  can  faii'ly  arise 
that  he  was  the  agent  of  the  company.  It  necessarily  follows 
that  each  instruction  for  the  plaintiflFs  which  submitted  to  the 
jury  the  question  of  Underwood's  agency  for  the  defendant 
was  erroneous. 

The  employment  by  appellant  of  an  adjuster,  to  examine 
into  the  loss  after  it  occurred,  was  not  a  waiver  of  the  condi- 
tion as  to  title.  •  There  is  no  evidence  that  the  company  or  its 
agents  knew  appellee's  title  was  a  leasehold  when  the  adjuster 
was  engaged.  Certainly  no  intention  to  waive  rights  can  bo 
inferred,  against  one  entitled  thereto,  when  he  is  ignorant  of 
the  existence  of  such  rights. 

The  modilicatiou  by  the  court  of  the  ninth  instruction  re- 
quested by  defendant,  erroneously  submitted  to  the  jury  tlie 
question  whether  Underwood  communicated  to  defendant,  at 
or  before  the  time  the  policy  issued,  the  fact  that  the  title  of 
the  insured  to  the  land  was  a  mere  leasehold.  No  evidence 
was  introduced  tending  to  prove  such  communication. 

The  second  and  fourth  of  the  defendant's  refused  instruc- 
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t!  .n5  be'njr  in  orjUZ'jrzn'zT  w::h  the  views  expressed  in  this 
o  InVa,  rLvi'd  Live  bfr^n  gi^en  to  the  jnrr.  The  conrt  erred 
in  re:^•'^.2^  them. 

YItA't^ot  trie  Jn-igrai'Tit  err>neoQ5  in  the  particulars  specified, 
it  must  be  reversed  and  the  ciaie  reniAnded. 

liiver^fed  and  remanded. 


The  Illikois  Mutual  Insuraxce  Company 

August  Mette  et  al. 

Fire  Tn»nranrf — Conditions — Fall  of  Part  of  Building — Forfeiture — 
Agency  —Infft  ructions. 

1.  In  an  action  on  a  policy  of  fire  insurance,  it  is  held:  That  the  ques- 
tion whether  the  policy  wa»  revived  or  continued  in  force  after  a  forfeiture, 
i^*  unimportant,  the  defendant  faavintr  failed  to  chartire  the  defendant  with 
notice  of  such  facts  as  would  prevent  a  forfeiture  under  the  condition  as  to 
title;  and  that  the  broker  who  procured  the  insurance  in  question  acted  as 
ihe  agent  of  the  aisnred. 

2.  It  is  improper  to  submit  an  instruction  touching  a  point  upon  ^hich 
no  evidence  was  introduced. 

[Opinion  filed  September  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fkank  Bakeb,  Judge,  presiding. 

Messrs.  Miller,  Lewis  &  Judson,  for  appellants. 

Mr.  George  F.  Westover,  for  appellees. 

Per  Curiam.     By  this  appeal  it  is  sought  to  reverse  a  judg- 
ment in  favor  of  appellees  in  a  suit  on  a  policy  of  insurance. 
The  property  insured  and  the  loss  thereof  by  fire  are  the  same 
which  are  involved  in  Security  Insurance  Company  v.  Mette 
al.,  decided  at  this  term.     [Ante,  p.  324.]     The  property 
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insured  by  the  Illinois  Mutual  Insurance  Company  contained  a 
clause  exempting  the  insurer  from  liability,  if  the  building,  or 
any  part  thereof,  should  fall,  except  the  fall  be  the  result  of 
fire.  In  all  other  points  material  to  this  cause  the  policy  was 
similar  to  that  described  in  the  opinion  filed  in  the  case  above 
referred  to,  and  the  facts  are  substantially  the  same,  except 
those  concerning  the  continuance  of  the.  policy  in  force  after 
the  fall  of  part  of  the  building.  On  the  trial  the  appellee 
made  an  effort  to  prove  that  the  policy  was  revived  or  con- 
tinued in  force  by  the  company  after  the  fall  of  the  south  two 
fifths  of  the  building.  But  this  attempt  can  have  no  influence 
on  the  result  so  long  as  there  is  a  failure  to  charge  the  com- 
pany with  notice  of  such  information  as  was  given  to  Under- 
wood concerning  the  title  of  appellees  to  the  land  on  which 
the  building  stood. 

In  other  respects  than  that  of  the  condition  as  to  the  fall  of 
the  building,  this  case  is  controlled  by  the  decision  in  the  Se- 
curity case.  It  is  shown  by  the  opinion  in  that  case  there  was 
no  evidence  tending  to  prove  Underwood's  agency  for  the 
company,  and  hence  it  was  error  to  submit  that  question  to 
the  jury. 

The  judgment  of  the  Circuit  Court  is.  reversed  and  re- 
manded. 

Reversed  and  remanded. 


Chicago  Safe  and  Lock  Company 

V. 

Michael  Cremen. 

Sales— Safe — Rescission — yoiice — Instruction, 

In  an  action  to  recover  the  contract  price  of  a  safe,  wherein  the  defendant 
contends  that  the  door  was  so  defective  as  to  render  the  safe  useless,  this 
court  holds  that  an  instruction  based  upon  this  hypothesis  but  ignoring  the 
question  of  notice  and  the  contention  of  the  plaintiff  that  the  defendant  failed 
to  close  the  door  properly,  was  improperly  given. 
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Vol.  27.]  Chicago  Safe  and  Lock  Co.  v.  Cremen. 

[Opinion  filed  September  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
JRicHARD  S.  TuTHiLL,  Judgo,  presiding, 

Mr.  W.  W.  Eathbcn,  for  appellant. 

Mr.  Perry  A.  Hull,  for  appellee. 

McAllister,  J.  This  was  an  action  by  the  appellant  corpo- 
ration, engaged  in  the  business  of  manufacturing  fire  proof 
safes,  against  the  appellee,  to  recover  upon  an  executory  contract 
for  the  sale  by  the  former  to  the  latter  of  a  safe  of  a  particular 
description,  the  agreed  price  thereof.  The  plaintiff  introduced 
the  contract  in  evidence  and  evidence  tending  to  show  that  it 
delivered  to  the  defendant  a  safe  answering  the  description  in 
such  contract.  The  defendant  introduced  evidence  tending 
to  prove  that  the  safe  so  delivered  was  useless  for  the  reason 
that  when  he  began  using  it,  he  found  that,  when  the  outer 
door  was  closed,  it  could  not  be  opened  without  tipping  the 
safe  forward  and  down  toward  the  floor,  to  accomplisli  whicli 
required  certain  implements  and  the  services  of  several  men. 
To  meet  that  feature  of  the  case,  the  plaintiff  introduced  two 
witnesses  who  were  experts  in  the  business  of  manufacturing 
s«ifcs  for  plaintiff,  and  they  gave  testimony  tending  to  prove 
that  the  difficulty  in  opening  said  door  of  the  safe  was  not  due 
to  any  defective  construction,  but  to  the  fact  that  the  defendant 
did  not,  before  closing  said  outer  door,  properly  attend  to  the 
closing  of  a  certain  inner  door  of  the  safe  and  place  things  in 
their  just  position,  which  was  a  simple  and  practicable  thing 
to  do. 

On  behalf  of  the  defendant  the  court  gave  this  instruction 
to  the  jury: 

"If  the  jury  believe  from  the  evidence  that  the  safe  in 
question  was  manufactured  by  the  plaintiff,  and  sold  to  the 
defendant  to  be  used  by  him  in  his  business,  and  that  the  same 
at  the  time  of  such  sale  and  delivery  was  out  of  condition  or 
repair  to  such  an  extent  as  to  render  the  safe  useless,  or  so  as 
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to  prevent  the  defendant  from  unlocking  or  opening  the  door 
to  the  same,  and  that  the  same  has  remained  in  the  same  con- 
dition ever  since  such  delivery,  and  has  been  unavailable  and 
useless  to  the  defendant  for  the  purpose  for  which  it  was  made 
and  sold,  owing  to  such  condition,  and  that  the  defendant  notified 
the  plaintiff  of  such  defective  condition  of  the  safe,  then  the 
plaintiff  can  not  recover  in  this  suit  and  the  law  is  with  the 
defendant,  and  the  jury  should  find  for  the  defendant  and 
agjiinst  the  plaintiff." 

The  jury  found  for  the  defendant,  and  the  court,  overruling 
plaintiff's  motion  for  a  now  trial,  gave  judgment  on  the  verdict, 
from  which  plaintiff  took  this  appeal. 

If  the  difficulty  as  to  opening  the  outer  door  of  the  safe  was 
due  principally  to  defective  construction  and  the  defendant 
gave  the  plaintiff,  after  reasonable  time  to  test  it,  immediate 
notice  to  take  it  away,  then  the  contract  was  rescinded  and  no 
recovery  could  be  had  for  the  price.  2  Kent's  Com.,  Marg. 
pp.  479,  480;  Doane  v.  Dunham,  65  111.  512;  Babcock  v.  Trice, 
IS  111.  420 ;  Howard  v.  Hoey,  23  Wend.  350. 

But  the  controlling  issue  upon  the  trial  was  upon  the  con. 
tention  of  the  plaintiff  that  the  difficulty  in  opening  the  outer 
door  of  the  safe  was  wholly  due  to  the  defendant's  own  want 
of  care  and  attention,  as  respected  the  manner  of  closing  an 
inner  door,  and  putting  it  in  the  right  position  for  closing  the 
outer  door.  It  will  be  perceived  that  in  the  above  instruction 
that  issue  is  entirely  ignored.  As  the  case  stood  upon  the 
evidence  that  was  error.  The  instruction  also  fails  to  submit 
to  the  jury  the  question  whether  the  defendant  immediately 
upon  discovering  the  defect  notified  the  plaintiff  to  take  the 
safe  back  and  so  rescinded  the  contract.  For  giving  that  instruc- 
tion the  judgment  must  be  reversed  and  cause  remanded. 

lieversed  and  remanded. 
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Bartholomew  Cunningham 

V. 

William  L.  Wright. 

Practice— Juifiice— Absence  of  Plaintiff— Sec.  33,  Chap.  79,  R.  S.— Dis- 
cretion— Setoff —Mot ion  to  Quash  Execution  and  Release  Levy. 

1.  In  an  action  before  a  justice  of  the  peace,  if  the  plaintiff  or  his  agent 
does  not  ai^pear,  the  justice  must  disinii^s  the  suit,  unless  the  defendant  con- 
sents to  a  continuance.  The  rule  is  imperative,  and  the  case  is  not  altered 
by  the  fact  that  the  defendant  claims  a  setoff. 

2.  Where,  in  the  absence  of  the  plaintiff,  the  justice  has  entered  judg- 
ment for  the  defendant,  and  the  latter  has  filed  a  transcript  in  th:?  office  of 
the  clerk  of  the  Circuit  Court,  a  motion  to  quash  an  execution  issued  thereon 
and  release  a  levy  thereunder  will  be  granted. 

[Opinion  filed  September  19, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

March  30,  1887,  appellant  and  one  James  O'Donnell,  as  co- 
partners, brought  suit  before  Peter  Foote,  a  justice  of  the 
})eace,  against  appellee;  the  summons  was  made  returnable 
April  11, 1887,  at  9  o'clock  a.  m.  At  10  o'clock  on  April  11th, 
the  return  day  of  the  summons,  the  case  was  called  by  the 
justice  and  continued  until  April  ISth,  at  9  o'clock  a.  m.  It 
does  not  appear  that  either  of  the  parties  appeared  or  were 
present  at  the  time  of  the  continuance  on  April  11th. 

On  April  18th,  at  10  o'clock  a.  m.,  the  justice  called  the 
'  case.  The  transcript  of  the  justice  shows  affirmatively  that 
the  plaintiff  failed  to  appear,  but  the  defendant,  being  present, 
was  sworn  and  testified,  and  upon  his  testimony  the  justice 
rendered  judgment  against  tlie  plaintiffs  and  in  favor  of  the  de- 
fendant for  ?09  and  costs  of  suit.  May  10th  an  execution  was 
issued  on  such  judgment,  which  was  returned  July  19th  un- 
satisfied. After  the  return  of  such  execution  the  appellee, 
who  was  the  defendant  before  the  justice,  procured  a  transcript 
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from  the  justice,  which  he  filed  December  12, 1887,  in  the  office 
of  the  circuit  clerk,  under  the  provisions  of  Sees.  95, 96  and  97, 
of  Chap.  79  of  the  Eevised  Statutes.  December  20, 1887,  the 
circuit  clerk  issued  an  execution  on  such  transcript,  which  exe- 
cution was  levied  upon  the  goods  and  chattels  of  appellant. 
December  31,  1887,  appellant  moved  the  Circuit  Court,  appel- 
lee being  present,  to  set  aside  such  'judgment,  to  quash  the 
execution  and  to  order  the  levy  thereunder  released,  on  the 
hearing  of  which  motion  the  transcript  was  offered  in  evi- 
dence; but  appellee  objected  to  the  granting  of  such  motion, 
and  the  same  was  denied  by  the  court,  which  ruling  and  de- 
cision of  the  court  is  here  assigned  as  error. 

Mr.  Perky  A.  Hull,  for  appellant 

Messrs.  John  H.  Eollins  and  Sydney  Stein,  for  appellee. 

Gaknett,  J.  The  transcript  of  the  justice  of  the  peace 
shows  a  continuance  at  the  time  the  summons  was  returnable^ 
witliout  showing  whether  either  of  the  parties  appeared.  But 
it  also  shows  affirmatively  that  the  plaintiff  did  not  appear  at 
the  time  to  which  the  suit  was  continued,  and  we  have  no 
hesitation  in  saying  the  record  thus  proves  by  its  own  terms 
that  the  justice  then  lost  all  jurisdiction  of  the  case. 

Sec.  33  of  Chap.  79  of  the  Eevised  Statutes  is  so  plain  and 
unambiguous  there  is  no  room  for  construction.  It  furnishes 
the  exclusive  rule  for  the  action  of  the  justice  in  sucii  cases. 
It  provides  that  if  the  plaintiff  or  his  agent  shall  not  appear 
at  the  time  appointed  for  trial,  in  any  suit,  and  no  sufficient 
reason  shall  be  assigned  to  the  justice  why  such  plaintiff  or 
his  agent  does  not  appear,  the  justice  shall  dismiss  the  suit, 
unless  the  defendant  shall  consent  that  such  suit  shall  be  con- 
tinued to  another  day. 

The  case  is  not  altered  by  the  fact  that  the  defendant  has 
cross-claims  against  the  plaintiff.  The  court,  in  a  suit  before 
a  justice,  is  not,  as  in  courts  of  record,  vested  with  the  power 
to  proceed  to  a  trial  on  account  of  the  defendant  having  an  off- 
set    The  justice  has  no  discretion. 
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Vol.  27.]  Wolf  v.  Michaelis. 

TliG  command  of  the  statute  to  dismiss  is  peremptory,  ex- 
cept iu  tlie  case  specified.  The  question  presented  to  the 
justice  who  rendered  the  judgiiiont  in  question  was  not  one 
calling  for  his  opinion  on  any  question  of  law  or  fact  with  re- 
gard to  which  he  was  liable  to  eiTor,  but  it  was  a  question  as  to 
the  actual  existence  of  a  fact  about  which  there  was  no  liability 
of  mistake. 

"Whenever  a  question  is  one  of  opinion  merely,  whether  it 
be  of  value,  or  of  the  weight  to  be  given  to  evidence  legally 
admitted,  there  is  no  doubt  discretion  is  subject  to  no  dispute. 
But  when  the  right  to  act  depends  on  the  actual  existence  of 
facts,  nothing  short  of  such  actual  existence  wmH  suffice,  and 
oj)iiiion  is  no  account."     Wall  v.  Trumbull,  16  Mich.  250. 

The  judgment  of  the  justice  w^as  without  jurisdiction.  The 
court  below  erred  in  refusing  to  quash  the  execution  and  to 
order  the  levy  thereunder  released. 

The  order  of  the  Circuit  Court  is  reversed  and  remanded. 

Reversed  and  reuianded^ 


Sarah  Wolf 

V. 


,S  ^  F.  W.  Michaelis. 

|lg6>    71 

27    836 

77    202 

Mechanic^ f(  Lien — Architect's  Certificates — Defective   Bill— Evidence — 

Improper  Admission  of—iSecondary  Evidence, 

1.  Where  a  contract  for  labor  and  materials  to  be  used  in  the  erection 
of  a  buildinfl:  requires  a  certificate  from  the  architect  before  each  install- 
ment becomes  due»  a  bill  for  a  mechanic's  lien  can  not  be  maintained.  unle!«8 
it  appears  that  such  stipulation  has  been  complied  with,  waived  or  excused 
in  some  manner  recojrnized  by  law. 

2.  In  the  case  presented,  in  the  absence  of  any'allepration  that  the  archi- 
tect ever  issued  or  refused  to  issue  the  certificates  required,  or  statement  of 
any  matter  of  excuse  for  failure  to  secure  such  certificates,  the  evidence 
touching  the  question  was  improperly  admitted. 

[Opinion  filed  September  19,  18S8.] 
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Wolf  V.  Michaelis. 

Appeal  from  tho  Circuit  Court  of  Cook  County;  the  Hon. 
LoKiif  C.  CoLLiJJS,  Judge,  presiding. 

Mr.  Moses  Salomon,  for  appellant. 

Mr.  Levi  Speague,  for  appellee. 

Garnett,  J.  This  is  an  appeal  from  a  decree  for  a  mechan- 
ic's lien  for  $1,450  in  appellee's  favor  against  the  property  of 
appellant.  The  contract  between  the  parties  was  in  writing 
(Edward  G.  Ellcock  being  named  therein  as  the  architect), 
and  by  its  terms  appellant  was  to  pay  appellee  §5,450  for  the« 
work  and  materials  specified. 

The  contract  price  was  to  be  paid  in  six  installments,  the 
first,  second  and  third  amounting  in  the  aggregate  to  $2,000, 
to  be  paid  at  various  stages  of  the  work ;  the  fonrth  (§2,000) 
when  the  building  was  finished,  tlie  fifth  ($1,000)  thirty  days 
thereafter,  and  the  sixth  ($450)  in  six  months  tliereafter.  But 
in  the  contract  it  was  provided  '*  that  in  each  case  of  said  pay- 
ments a  certificate  shall  be  obtained  from  and  signed  by  the 
said  Edward  G.  Ellcock,  architect,  to  the  effect  that  the  work 
is  done  in  strict  accordance  with  drawings  and  specifications 
and  tliat  he  considers  tho  payment  properly  due;  said  certifi- 
cate, however,  in  no  way  lessening  the  total  and  firtal  respon- 
^sibility  of  the  contractor."  The  bill  makes  no  allegation  that 
the  architect  ever  issued  or  refused  to  issue  any  certificate,  nor 
is  any  fact  therein  stated  as  an  excuse  for  not  securing  certifi- 
cates for  the  amounts  claimed. 

The  answer  of  appellant  sets  forth  the  written  contract  m 
haec  verbay  and  alleges  that  cei-tificates  for  tli«  installments  sued 
for  were  not  obtained  by  complainant.  The  bill  should  have 
averred  the  issuing  of  the  certificates  or  that  they  were  fraud- 
ulently withheld  by  tho  architect.  Barney  v.  Giles,  120  111. 
154;  Barton  v.  Herman,  11  Abb.  Pr.  (N.  S.)  378. 

As  said  by  the  court  in  Barney  v.  Giles,  supra^  "  The  con- 
tract being  the  foundation  of  the  petitioner's  proceeding,  and 
being  in  all  respects  lawful  and  valid,  it   can  be  enforced  only 
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as  the  j)artieB  have  made  it."  On  the  hearing,  parol  evidence 
was  introduced  over  the  objection  of  tlie  appellant,  tending  to 
show  that  a  certificate  had  been  made  and  delivered  by  tlie 
architect  to  appellee  for  $300  remaining  unpaid  on  tlie  fonrth 
installment  If  that  was  material  evidence,  its  reception  was 
error,  as  no  foundation  was  laid  for  secondary  evidence. 
There  was  nothing  else  tending  to  prove  the  making  and  de- 
livery of  such  certificate.  For  the  same  purpose,  a  record 
of  judgment  in  favor  of  appellee  a^inst  aj)i)ellant  for  said 
.$300  was  introduced  in  evidence  by  a})p)ellee.  But  all  the  evi- 
dence upon  which  that  judgment  was  rendered  is  not  given 
.  in  this  record,  and  for  aught  that  appears  the  judgment  may 
have  been  based  on  a  waiver  of  tlie  certificate  iind  a  distinct 
promise  of  ap{)ellant  to  pay  that  amount.  There  was  no 
averment  in  the  bill  warranting  tlie  introduction  of  any  evi- 
dence on  this  question  and  it  should  all  have  been  excluded- 
But,  if  it  had  been  satisfactorily  proven  that  a  certificate 
was  given  by  the  architect  for  the  balance  of  the  fourth  in- 
stallment, that  would  not  excuse  appellee  from  securing  and 
presenting  certificates  for  the  fifth  and  sixth  install  id  cuts. 
The  fifth  was  not  payable  until  thirty  days  after  the  comple- 
tion of  the  building,  and  the  sixth  was  postponed  six  montlis. 
If  the  work  and  materials  appeared  all  right  when  completed, 
serious  defects  might  have  been  discovered  before  either  of 
the  last  two  installments  became  due.  The  contract  between 
the  parties  is  framed  in  terms  that  leave  no  room  for  construc- 
tion as  to  the  necessity  of  a  certificate  before  each  installment 
became  due.  Until  that  stipulation  in  the  contract  is  complied 
with,  waived  or  excused  in  some  manner  recognized  by  law, 
there  can  be  no  recovery.  The  allegations  of  the  bill  are 
fatally  deficient  in  this  respect.  The  decree  is  reversed  and 
remanded. 

JSeversed  and  remanded. 
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Edward  W.  Morrison  et  al. 

V. 

Harry  Herrick  et  al. 

« 

Landlord  and  Tenant — Oral  Agreement  for  Extension  of  Term— -Part 
Performance — Statute  qf  Frauds — Specific  Performance — Cross- Bill — 
Possession  as  Notice. 

1.  Where  a  lessee  in  possession  makes  valuable  improvements  with  the 
knowledge  of  the  lessor,  and  on  the  faith  of  an  oral  promise  by  the  latter  to 
execute  a  lease  extending  the  term,  the  making  of  such  improvements  con- 
stitutes such  part  performance  as  will  take  the  case  out  of  the  statute  of 
frauds. 

2.  In  SQch  a  case  a  bill  lies  for  a  specific  performance  of  the  oral  agree- 
ment for  a  lease. 

3.  In  the  case  presented,  a  demurrer  to  the  cross-bill  filed  by  subsequent 
lessees  was  properly  sustained. 

4.  The  pos8ei»)ion  of  a  tenant  is  constructive  notice  of  his  rights  to  a 
subsequent  lessee. 

[Opinion  filed  September  19,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KioHABD  S.  TuTHiLL,  Judge,  presiding. 

Bill  in  equity,  filed  by  appellees,  praying  specific  perform- 
ance of  an  oral  agreement  made  by  Edward  W.  Morrison  with 
appellees  for  a  lease  of  the  store  and  basement  of  premises 
known  as  number  115  Madison  street,  and  basement  of  number 
113,  Chicago,  for  a  term  of  five  years.  Morrison's  answer 
denies  making  the  agreement,  and  sets  up  the  statute  of 
frauds.  The  appellants,  Miner,  Beal  &  Company,  filed  a  cross- 
bill against  Morrison  and  appellees,  praying  for  possession  of 
the  premises,  appointment  of  receiver  to  collect  the  rents  of 
appellees,  etc.  To  the  cross-bill  a  demurrer  was  filed  and  sus- 
tained. Hearing,  and  decree  of  specific  performance  on 
amended  bill,  from  which  Morrison  and  Miner,  Beal  &  Com- 
pany appeaL 
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Messrs.  L.  H.  Boutelli;  and  M.  W.  Fcllbr,  for  Miner, 
Beal  &  Co.,  appellants. 

In  order  to  take  an  oral  ^agreement  in  respect  to  an  interest 
in  land,  not  to  be  performed  within  one  year,  out  of  the  oper- 
ation of  tlie  statute  of  frauds,  (if  it  is  sought  to  do  this  by 
proving  that  valuable  improvements  have  been  made  upon  the 
premises  by  the  lessee  or  grantor,  as  the  case  may  be,)  upon 
the  good  faith  of  the  oral  agreement,  it  must  be  clearly  shown 
that  such  improvements  were  made  by  the  party  while  in  pos- 
session of  the  premises,  acquired  under  and  by  virtue  of  the 
oral  agreement  sought  to  be  enforced,  and  not  otherwise. 
This  is  the  settled  law  of  Illinois.  Wood  v.  Thornly,  58 
111.464;  Padlield  V.  Padfield,  92  III.  198;  Bohanau  et  al.  v. 
Bohanan,  96  111.  691 ;  Warren  v.  Warren,  105  111.  568;  Kauf- 
man V.  Cook,  114  111.  638;  Long  et  al.  v.  Long.  118  111.  638. 

The  proof  must  clearly  establish  the  oral  agreement.  The 
improvements  must  be  valuable.  The  improvements  must 
be  made  under  a  possessiun  acquired  by  vii'tue  of  the  oral 
agreement. 

Messrs.  Smith  &  Forch,  for  appellees. 

The  general  principle  so  often  declared,  that  part  performance 
will,  in  equity,  take  a  parol  agreement  out  of  the  statute  of 
frauds,  has,  since  a  very  early  period,  been  applied  by  the  courts 
of  England  to  agreements  for  leases.  If  the  tenant  has  been 
put  to  expense  on  the  faith  of  a  promise  of  a  lease,  equity 
will  decree  its  execution.  Earl  of  Aylesford's  Cases,  2 
Strange,  783,  and  note. 

Where  possession  alone  is  relied  upon  as  part  performance, 
of  course,  such  possession  must  be  taken  after  the  parol  agree- 
ment, and  in  pursuance  of,  or  rather  as  a  consequence  of, 
such  agreement.  And  if,  at  the  time  of  the  agreement,  tlie 
complainant  be  in  possession  under  a  lease,  whether  expired 
or  not,  his  possession  will  be  referred  to  this  lease,  and  of 
itself  will  be  no  evidence  of  a  new  agreement  for  a  furtlier 
lease.     Pomeroy  on  Contracts,  Sec.  123-125. 
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But  where  the  part  performance  consists  of  vahiable  im- 
provements and  large  outlays  (always  considered  the  strongest 
and  most  unequivocal  acts  of  part  performance),  then  the  fact 
of  possession  cuts  no  figure,  provided  these  improvements 
and  outlays  are  of  such  an  extent  and  kind  that  they  are  rea- 
sonably referable  to  an  agreement  for  a  new  lease,  and  not 
reasonably  or  rationally  referable  to  the  prior  tenure  of  hold- 
ing. Pomeroy  on  Contracts,  Sees.  124  and  125;  Fry  on  Spe- 
cific Performance,  Sees.  401  and  402;  Browne  on  Statute  of 
Frauds,  Sec  487. 

The  ground  of  equitable  relief  in  this  class  of  cases  is  of  a 
much  broader  character,  more  Especially  as  it  is  applied  in 
later  years.  It  proceeds  upon  the  broad  ground  of  equitable 
estoppel,  or  estoppel  by  conduct,  as  it  is  sometimes  termed — a 
principle  of  comparatively  modern  growth, and  which  is  being 
extended  and  enlarged  from  year  to  year  in  its  application  by 
the  courts.     City  of  Chicago  v.  Gage,  95  III.  615. 

This  principle  of  estoppel  by  conduct  is  applicable  to  every 
conceivable  case  where  a  party  by  his  acts  or  declarations,  or 
oven  by  his  silence  (where  honestly  he  should  speak),  deliber- 
ately induces  another  to  act,  either  by  changing  his  situation 
or  pursuits,  or  in  the  expenditure  of  money  in  improvements 
or  otherwise,  or  in  binding  himself  by  contract,  etc.,  so  that 
he  can  not  gainsay  what  he  has  said  or  done  without  being 
guilty  of  bad  faith  toward  the  party  whom  he  has  thus  induced 
to  act.  In  such  case  he  will  be  estopped  in  equity.  And  this 
principle  is  applied  to  the  regulation  and  control  of  titles  to, 
and  interest  in,  real  estate,  as  well  as  to  other  property 
rights.  Broom's  Legal  Maxims,  173, 174;  Eussell  v.  Hubbard, 
59  111.  335;  Favill  v.  Roberts,  50  K  Y,  222;  Truesdail  v. 
Ward,  24  Mich.  118. 

Says  Roberts,  in  his  admirable  work  on  Frauds:  "There 
does  not  seem,  indeed,  to  be  any  satisfactory  foundation  for 
this  doctrine  of  part  performance  without  the  intermixture  oi 
fraud,  and  upon  this  ground,  where  an  owner  has  encouraged 
another  to  go  on  with  his  improvements  on  the  estate  under  a 
false  expectation  of  a  conveyance  or  lease  raised  in  him  by  the 
assurance  of  the  party  entitled,  it  is  agreeable  to  the  general 
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course  of  equitable  relief  to  disappoint  the  contrivance  by 
compelling  the  deceiver  to  realize  the  expectation  he  has  cre- 
ated. This  protecting  jurisdiction  has,  indeed^  stretched  itself 
to  those  cases  where  the  ilhisory  hope  has  been  raised,  not  by 
words  and  assurances,  but  simply  by  looking  on  in  silence, 
while  false  impressions,  which  we  are  able  either  to  corrector 
verif}',  are  inducing  a  fruitless  expenditure  on  improvements. 
This  equity  is  strong  and  salutary,  and  tlie  jealousy  of  jurisdic- 
tion has  shut  out  the  statute  of  frauds  where  this  principle  of 
relief  applies."  Roberts  on  Frauds,  p.  132;  Parkhurst  v.  Van 
Cortland,  14  Johns.  15;  Harris  v,  Knickerbocker,  5  Wend.  642; 
Ryan  v.  Dox,  34  N.  Y.  307-313;  PeijBfer  v.  Stillwater  &  St. 
Paul  R.  R  Co.,  23  Minn.  342;  Fery  v.  Pfieffer,  IS  Wis.  510  ; 
Seaman  v.  Aschermann,  51  Wis.  678;  Pomeroy  on  Contracts, 
Sec.  106  et  aeq.^  and  cases  there  cited  in  notes;  Story's  Eq. 
Juris.,  Sees.  761-763. 

The  English  cases  upon  this  subject,  and  especially  cases  of 
agreements  for  leases,  or  for  renewals  or  extensions  of  leases, 
are  numerous.  And  these  cases,  especially  recent  ones,  assert 
and  apply  this  principle  of  estoppel  by  conduct  to  the  fullest 
extent.  Parker  v.  Smith,  1  Collyer's  Ch.  Reps.  60S;  Cole  v. 
Pilkington,  19  Rep.  Eq.  Cas.  174;  Williams  v.  Evans,  L.  R, 
19  Eq.  547. 

Our  Supreme  Court  has  applied  the  same  broad  principle 
of  equitable  estoppel  to  this  class  of  cases.  Warren  v.  War- 
ren, 105  111.  568;  Irwin  v.  Dyke,  114  111.  302.  See,  also, 
Mundy  v.  Jolliffe,  5  Milne  &  Craig,  167;  Wright  v.  Pncket^ 
22  Gratt.  374;  Ilaigh  v.  Kay,  Law  Reps.,  7  Ch.  469;  Caton 
V.  Caton,  L.  R  1  Ch.  137.  See,  also.  Neale  v.  Xcale,  9  Wall. 
(U.  S.)  1-12;  Swain  v.  Seamans,  9  W^all.  (U.  S.)  254. 

Garnett,  J.  The  appellee,  Harry  Ilen'ick,  commenced  to 
occupy  number  115  Madison  street,  Chicago,  in  1S76,  as  a  hat 
store.  His  brother,  Charles  K.  Herrick,  engaged  in  business 
with  him  in  1880  at  the  same  place.  The  landlord,  Edward 
W.  Morrison,  executed  a  lease  for  the  premises  annually,  the 
last  executed  being  dated  April  8,  1884,  and  the  term  ending 
April  30,  1885,  at  a  rental  of ^3,000  per  year.     We  think  the 
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evidence  fairly  proves  that  in  the  summer  of  188-1:  a  parol 
agreement  was  made  between  Morrison  and  appellees,  by  the 
terms  of  which  Morrison  undertook^on  the  faith  of  appellee's 
promise  to  make  permanent  and  valuable  improvements  on 
said  store,  to  give  them  a  lease  of  said  store  and  basements 
for  a  term  of  tive  years,  beginning  May  1, 1885.  At  the  time 
the  oral  agreement  was  entered  into,  appellees  were  in  the  actnal 
]X)sscssion  of  the  premises,  engaged  in  the  business  of  hatters, 
and  have  been  in  such  possession  and  occupation  ever  since. 
Soon  after  the  agreement  was  made  appellees  proceeded,  in 
pursuance  thereof,  with  the  knowledge  and  consent  of  Morri- 
son, to  make  valuable  and  permanent  improvements  on  said 
store,  at  a  cost  of  several  thousand  dollars.  No  written  lease 
was  delivered  by  Morrison  for  the  year  beginning  May  1, 1885, 
nor  for  the  five  year  term.  On  the  8th  day  of  July,  1885,  he 
executed  to  Miner  and  others,  appellants  herein,  a  lease  of  said 
store,  with  other  stores  adjoining,  for  a  term  of  five  years 
beginning  May  1,  1886,  under  which  the  last  named  lessees 
now  claim  the  superior  right  to  possession  of  the  store 
number  115. 

What  amounts  to  part  performance  of  an  oral  contract  for 
the  sale  of  real  estate  (or  such  an  interest  therein  as  is  speci- 
fied in  the  various  statutes)  so  as  to  shut  out  the  statute  of 
frauds,  has  been  the  occasion  of  no  little  c(  ntention  in  the 
courts  of  this  country  and  England.  The  doctrines  announced 
at  times,  have  been  so  extreme  as  to  give  rise  to  the  appre- 
hension that  nothing  would  be  left  of  the  statute.  We  may 
safely  say,  however,  that  the  ruling  idea  with  the  courts  has 
been  to  prevent  the  use  of  the  statute  in  that  c'ass  of  cases,  as 
a  means  for  the  perpetration  of  fraud.  What  is  often  desig-. 
nated  as  part  performance  which  takes  a  contract  out  of  the 
statute,  may  be  as  appropriately  classified  with  those  cases  in 
which  the  doctrine  of  equitable  estoppel  operates  to  prevent 
fraud.  That  doctrine,  certainly,  the  statute  of  frauds  was  not 
intended  to  repeal. 

In  Robertson  Frauds,  132,  it  is  said:  "There  does  not  seem, 
indeed,  to  be  any  satisfactory  foundation  for  this  doctrine  of 
part  performance  without  the  intermixture  of  fraud,  and  upon 
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this  ground,  where  an  owner  has  encouraged  another  to  go  on 
with  his  improvements  on  the  estate  nnder  a  false  expectatUjn 
of  a  conveyance,  or  lease,  raised  in  him  by  the  assurance  of  the 
party  entitled,  it  is  agreeable  to  the  general  course  of  equitable 
relief  to  disappoint  the  contrivance,  by  compelling  the  deceiver 
to  realize  the  expectation  ho  has  created." 

Again,  at  page  134,  he  says:  "But  these  instances  of  encour- 
agement, either  tacit  or  express,  to  make  improvements,  incur 
expense  or  exercise  acts  of  dominion,  which  must  turn  to  the 
prejudice  of  the  mistaken  party  if  his  expectation  is  disap- 
pointed, are  not  proper  cases  of  part  performance,  but  of  act- 
ual fraud,  which  courts  of  equity  have  always  been  forward 
to  relieve  against."  This  point  is  illustrated  in  Howe  v. 
<Hutchi/son,  105  111.  576;  McClure  v.  Otrich  et  al.,  118  111. 
'320. 

As  a  head  of  relief,  separate  from  that  of  taking  possession 
in  pursuance  of  the  contract,  Pomeroy,  in  his  work  on  (contracts. 
Sec.  126,  considers  the  subject  of  making  valuable  and  perma- 
nent improvements  in  pursuance  of  the  oral  contract,  with  the 
knowledge  and  consent  of  the  vendor,  saying,  **it  is  always 
considered  to  be  the  strongest  and  most  une(]uivocal  a<;t  of 
part  performance,  by  which  a  verbal  contract  to  sell  and  con- 
vey, or  to  lease,  is  taken  out  of  the  statute.  It  is  very  plain 
that  such  proceedings  satisfy  tlie  equitable  principle  uj>on 
which  the  doctrine  of  part  performance  rests  much  more 
completely  than  a  mere  possession  does.  If  the  purchaser  has 
simply  taken  possession,  it  might  seem  possible  for  him  to  be 
restored  to  l;is  former  situation,  and  to  be  compensated  in 
damages;  but  when  he  has  made  outlays  for  valuable  and  per- 
manent improvements  and  thus  changed  the  character  of  the 
property,  it  would  be  in  the  highest  degree  unjust  for  the 
owner,  who  has  permitted  these  expenditures  and  alterations 
to  be  made  in  reliance  upon  the  agreement,  to  interi^se  the 
statute  and  prevent  the  completion  of  his  contract,  and  at  the 
same  time  retain  and  enjoy  all  the  benefit  of  the  additional 
value  imparted  to  the  land."  And  in  the  same  work,  Sec.  124, 
the  author  says:  "It  is  also  well  settled  that  a  tenant's  contin- 
ued possession  and  the  making  by  him,  in  pursuance  of  stipu- 
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lations  contained  in  the  agreement,  of  substantial  improvements 
on  the  land,  constitute  a  part  performance  of  a  verbal  agree- 
ment to  grant  a  renewal  of  tlie  lease,  or,  it  would  seem,  of  a 
contract  to  convey  the  fee/'  See  also  Fry  on  Specific  Perf., 
Sec  585. 

A  case  in  point  decided  by  Lord  Cottenham,  is  Mnndy  v. 
Joliffe,  5  Myl.  &  C.  167,  where  the  tenant  from  year  to  year, 
during  such  tenancy  entered  into  a  parol  agreement  with  his 
landlord  for  a  lease  for  fourteen  years,  and  in  pursuance 
thereof  repaired  the  building,  drained  the  lands,  etc.  It  wa« 
held  that  tlicre  was  no  doubt  these  acts  constituted  a  part  per- 
formance which  prevented  the  application  of  the  statute  of 
frauds. 

In  Williams  v.  Evans,  L.  R.  19  Eq.  547,  a  tenant  in  posses- 
sion made  a  parol  agreement  for  a  new  lease  for  thirty  years, 
and  on  the  faith  of  such  parol  agreement  sub-let  at  an  in- 
creased rent  The  sub-tenant  made  permanent  and  valuable 
improvements  with  the  knowledge  of  the  landlord,  and  with 
tlie  understanding  that  he  was  to  have  a  lease  from  the  origi- 
nal tenant.  The  court  held  that  when  the  tenant  is  in  posses- 
sion and  does  anything  which  alters  his  position  for  the  ])ur- 
pose  of  carrying  out  the  new  verbal  contract,  the  statute  of 
frauds  can  not  be  interpose  1  as  a  bar;  that  it  was  of  no  conse- 
quence whether  the  improvements  were  made  by  the  tenant 
or  sub-tenant,  and  there  was  a  decree  for  specific  perform- 
ance. 

The  question  we  now  decide  was  not  presented  in  "Wood  v- 
Thornly,  58  III.  464,  Padfield  v.  Padfield,  92  111.  198,  or  Pick' 
erell  v.  Morse  et  al.,  97  111.  220. 

The  appellees  being  continuously  in  possession  of  the  prem- 
ises, are  not  guilty  of  laches.  Whitsitt  v.  Trustee,  etc.,  110 
111.  126 ;  McNamara  v.  Garrity,  106  111.  384. 

The  appellants,  Miner,  Beal  &  Co.,  are  not  bona  fide  pur- 
chasers, having  paid  no  purchase  money,  (Brown  v.  Welch,  18 
111.  343,)  and  the  possession  of  appellees  being  notice  to  them. 
(C,  B.  &  Q.  R.  R.  Co.  V.  Boyd  et  al.,  118  111.  73.) 

We  are  satisfied  the  decree  on  the  amended  bill  is  right  and 
works  out  full  justice  to  all  parties. 

The  demurrer  to  the  cross-bill  of  Miner,  Beal  <fe  Co.,  was 
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properly  sustained.  Their  remedy  against  Morrison  is  com- 
plete and  adequate  at  law.  The  appellees  have  no  interei^t 
whatever  in  the  controversy  between  the  appellants,  and  may 
justly  object  to  being  entangled  in  a  litigation  not  germane  to 
the  original  bill. 

Finding  no  error  in  the  record,  the  decree  of  the  Circuit 
Court  is  affii'med. 

Decree  affirmed. 


The  Chicago  Municipal  Gas  Light  and  Fuel  Com- 
pany 

V. 

The  Town  of  Lake. 

Municipal  Corporations — Ods — Ordinance  Granting  Authority  to  Lay 
Pipes — Failure  of  Performance — Injunction. 

This  court  affirms  a  decree  dismifwing  a  bill  filed  by  a  gas  company  to 
enjoin  a  municipal  corporation  from  interfering  with  the  complainant  in  Ia\-> 
ing  ga.s  pipes  in  its  streets,  there  being  a  failure  of  performance  on  the  part  of 
the  complainant  within  the  time  limited  in  the  ordinance  granting  it  the 
right  to  lay  such  pipes. 

[Opinion  filed  September  19,  1888.] 

Appeal,  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKKAY  F.  Tuley,  Judge,  presiding. 

Mr.  Francis  Adams,  for  appellant. 

The  ordinance  and  the  acceptance  of  it  and  acting  under  it 
by  appellant,  constituted  a  binding  contract  between  appellant 
and  the  town,  which  the  town,  without  appellant's  consent, 
was  powerless  to  annul  or  set  aside.  Dillon  on  Mun.  Corp., 
3d  Ed.,  Sees.  314,  450;  City  of  New  Orleans  v.  Wurdons,  etc., 
11  La.  Ann.  244;  City  of  Chicago  v.  Sheldon,  9  Wall.  53; 
City  of  Quincy  v.  Bull  et  al.,  106  111.  337;  City  of  Burlington 
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V.  Burlington  Street  Ry.  Co.,  49  la.  144;  Railway  Co.  v.  Village 
of  Carthage,  36  O.  St.  531;  Springfield  Ry.  Co.  v.  Springfield, 
35  Mo.  674. 

The  acceptance  of  such  a  grant,  if  made  directly  to  the 
State,  would  constitute  an  irrevocable  contract  between  the 
State  and  the  grantee,  and  very  slight  circumstances  are  suffi- 
cient from  which  to  infer  acceptance.  Morawetz  on  Corpora- 
tion, Sees.  23,  24.  The  analogy  between  a  grant  from  the 
State  and  one  from  a  municipal  corporation,  acting  within  its 
charter  limits,  is  obvious,  and  was  evidently  ])erceived  and 
applied  by  the  learned  judge  who  wrote  tlie  opinion  in  City 
of  Quincy  v.  Bull,  106  111.  337. 

There  is  no  reason  why  the  law  applicable  to  grants  made 
by  the  State  and  accepted  by  the  grantee  should  not  also  be 
applicable  to  similar  grants  made  by  a  municipal  corporation 
and  accepted  by  tlie  grantee. 

If,  as  contended,  the  company,  by  accepting  and  acting  under 
the  ordinance  prior  to  April  23,  1S84,  acquired  vested  and  irre- 
vocable rights,  this,  of  course,  is  decisive  of  the  case;  but  the 
evidence  of  appellant's  acts  after  April  23, 1884,  the  date  of  tlie 
alleged  repealing  ordinance,  is  worthy  of  consideration,  as  show- 
ing appellant's  good  faith. 

Appellant,  not  being  willing,  on  account  of  the  uncertainty 
occasioned  by  appellee's  conduct  in  attempting  to  repeal  tlie 
granting  ordinance,  and  its  subsequent  hostile  attitude,  to  ex- 
pend money  in  the  purchase  of  land  on  which  to  erect  and 
construct  gas  works,  procured  from  the  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  October  23,  1884,  a  lease  of  that 
company's  gas  works,  \^ith  the  privilege  of  constructing  en- 
tirely new  works  on  the  premises  adapted  to  the  Springer 
process  of  manufacturing  gas. 

Courts  of  equity  will  decree  specific  performance  of  con- 
tracts in  respect  to  personal  property,  "  where  the  measure  of 
damages  resulting  from  the  non- performance  of  the  agree- 
ment is  uncertain  or  difficult  to  ascertain,  or  where  the  thinij^ 
contracted  for  has  to  the  complainant  some  intrinsic  or  s[)eciul 
value,  or  the  like."    Cohn  v.  Mitchell  et  al.  115  111.  124,  131. 

This  is  not  a  case  for  the  specific  performance  of  a  contract 
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strictly  so  called.  It  is  not  prayed  that  the  appellee  be  de- 
creed to  do  aiiythinof  which  it  has,  in  terms,  agreed  to  do,  but 
merely  that  it  shall  not  unlawfully  interfere  with  appellant  iti 
the  exercise  of  the  privileges  which  appellant  undoubtedly 
possesses,  or  disturb  appellant  in  the  enjoyment  of  its  vest( 
rights. 

Messrs.  Dexter,  Herrtok  &  Allen,  for  appellee. 

It  is  well  settled  that  the  provisions  of  the  act  for  the  incor- 
jxjration  of  cities  and  villages  only  apply  to  such  munici|^alities 
as  are  incorporated  under  it  Guild  v.  Chicago,  82  III.  472, 
476;  Binkert  v.  Jansen,  94  111.  283;  Town  of  Sparland  v. 
Barnes,  98  111.  595;  Champaign  v.  Harman,  98  111.  491;  C.  P. 
Co.  V.  Chicago,  88  111.  221. 

As  the  grant  in  the  section  relied  on  has  reference  only  to 
cities  and  villages  incorporated  under  the  act,  so  does  the  pro- 
viso. It  is  familiar  law  that  a  proviso  is  to  be  limited  in  its 
effect  to  the  enacting  clause.  In  re  Webb,  24  How.  Pr.  247; 
Detroit  v.  Detroit,  etc.,  Co.,  12  Mich.  333;  Pcarce  v.  Bank, 
33  Ala.  693;  Sodg.  Const.  L.  (2d  Ed.)  p.  49,  and  notes;  Wil- 
berforce  on  Sts.,  p.  303. 

The  claim  of  the  complainant  is,  that  from  the  time  the 
alleged  contract  went  into  effect,  it  had  a  right  by  contract  to 
enter  upon  and  occupy  with  its  pipes  any  of  the  streets  of  the 
town,  and  that  it  was  then  entitled,  and  is  therefore  now  enti- 
tled to  a  specific  enforcement  of  the  contract  But  what  cor- 
responding obligation  did  the  complainant  assume? 

It  is  true  its  right  was  conditional  on  its  furnishing  gas  to 
the  inhabitants  of  the  town  within  one  year.  But  there  was 
no  undertaking  on  its  part  to  do  so.  If  it  chose  not  to  fulfil 
the  condition  the  grant  would  fail.  Tliere  was  a  mere  option 
in  its  favor,  and  the  essential  element  of  mutuality  was,  there- 
fore, lacking. 

But,  if  it  is  conceded  that  there  was  mutuality  of  obligation, 
clearly  there  was  no  mutuality  of  remedy.  The  undertaking 
of  the  complainant,  if  any,  was  to  erect  works  and  to  furnish 
gas  to  the  inhabitants  of  the  town  within  one  year. 

It  is  well  settled  that  this  was  not  such  an  undertaking  on 
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tLe  part  of  the  Municipal  Gas  Company  as  a  court  of  equity 
could  specifically  enforce.  It  involved  the  purchase  of  land, 
the  erection  of  works,  the  laying  of  pipes  and  other  improve- 
ments, and  a  continuous  service.  Equity  can  not  specifically 
enforce  such  an  undertaking. 

As  the  alleged  contract  could  not  be  specifically  enforced  by 
the  town  against  the  complainant,  it  can  not  be  specifically 
enforced  by  the  complainant  against  the  town.  Marble  Co.  v. 
Ripley,  10  Wall.  339;  Blackett  v.  Bates,  L.  R  1  Ch.  App.  117; 
Johnson  v.  Ry.  Co.,  3  D.,  M.  &  G.  914;  Peto  v.  R.  R.  Co., 
1  Hem.  &  Miller,  468;  Ross  v.  R.  R.  Co.,  Woolworth,  26; 
Johnson  v.  Ry.  Co.,  22  Grant  (U.  C),  290;  Fallon  v.  R.  R,  1 
Dill.  121;  Ranger  v.  R.  R.,  1  Eng.  Ry.  &  C.  Cas.  50;  Kansas 
Co.  V.  Topeka  Co.,  135  Mass.  34;  Buck  v.  Smith,  29  Mich.  166; 
Cooper  V.  Pena,  21  Cal.  403;  Mast  in  v.  Ilalley,  61  Mo.  196. 

Per  Curiam.  This  is  an  appeal  from  a  decree  dismissing 
appellant's  bill,  which  sought  to  enjoin  appellee  from  inter- 
fering witli  appellant  in  laying  gas  pipes  in  the  streets  of  said 
town,  under  an  ordinance  passed  March  25,  1884,  by  appel- 
lee's board  of  trustees. 

Section  3  of  the  ordinance  required  appellant  to ''commence 
furnishing  gas  to  the  town  of  Ijake  within  one  year  from  the 
date  of  the  passage  of  this  ordinance,  and  the  price  of  gas  to 
consumers  shall  not  exceed  two  dollars  and  fifty  cents  per 
thousand  cubic  feet,"  etc 

The  Chicago,  Rock  Island  and  Pacific  Railroad  Company 
had  gas  works  erected  on  its  own  property  in  the  town,  which, 
in  October,  1884,  were  leased  to  Theodore  G.  Springer,  for 
two  years,  the  lease  binding  Springer  to  put  into  the  works 
what  was  known  as  the  Springer  process  for  manufacturing 
gas,  and  the  railroad  company  reserving  the  right  to  purchase 
from  Springer,  at  cost,  all  his  improvements  and  apparatus  at 
the  expiration  of  the  term.  There  was  an  understanding 
between  Springer  and  Morse,  the  president  of  the  gas  com- 
pany, that  the  lease  was  for  the  comi)any;  the  gas  work©  were 
taken  possession  of  by  the  company  and  improved  by  it,  and 
•the  lease  was  assigned  to  it  by  Springer,  February  18,  1885, 
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The  lease  gave  Springer  the  right  to  lay  gas  pipes  on  the 
gronnd  of  the  railroad  company,  but  made  no  provisions  for 
extending  them  further. 

Neither  lessor  nor  lessee  had  any  right  to  lay  pipes  in  the 
streets  of  the  town.  Before  March  25,  1885,  the  works  were 
prepared  to  manufacture  gas,  the  railroad  and  its  employes 
residing  on  its  property  being  supplied  with  the  article  from 
the  new  gas  works.  But  notice  was  not  given  to  the  town 
authorities  of  appellant's  readiness  to  commence  furnishing 
gas,  nor  was  there  any  public  announcement  thereof  made. 

The  record  fails  to  show  that  the  railroad  company  was 
advised  of  the  interest  of  the  gas  company  in  the  works. 
There  was  no  sign  on  or  about  the  works  indicating  the  pro- 
prietorship of  appellant,  and,  in  fact,  its  interest  seems  to  have 
been  known  to  only  two  of  its  officers,  while  it  remained  a 
profound  secret  to  every  other  person.  No  attempt  was  made 
to  extend  pipes  from  the  works  into  the  streets  of  the  town 
until  May  9, 1S85.  At  tliat  time  the  police  of  the  town  inter- 
fered and  forcibly  prevented  appellant's  employes  from  laying 
any  pipe,  the  town  authorities  denying  the  right  of  appellant, 
then  or  at  any  time  thereafter,  to  any  of  the  privileges  pro- 
vided for  in  the  ordinance.  We  think  it  plain,  from  this  state- 
ment of  facts,  that  appellant  never  performed  its  part  of  the 
contract,  the  spirit  of  which  required  something  more  of 
a|)pellant  than  the  building  of  gas  apparatus  under  cover,  and 
withholding  all  knowledge  thereof  from  those  who  were  to 
receive  its  advantages,  until  the  year  specified  in  the  ordinance 
had  elapsed.  Secrecy  for  upward  of  a  year  could  no  more  be 
justified  than  for  five  years.  Consumers  could  not  use  the  gas 
unless  informed  of  appellant's  readiness  to  supply  the  same. 
Appellant  is  not  excused  by  the  fact  that  it  was  enjoined  from 
laying  pipe,  nor  by  the  passage  by  the  board  of  trnstees  of  an 
ordinance  April  23,  1884,  for  the  repeal  of  tlie  ordinance  of 
March  25th.  The  injunction  was  dissolved  April  25, 1884,  after 
w^hich  time  more  than  a  year  elapsed  before  any  steps  were 
taken  for  extending  pipes  from  the  works  into  the  street 
The  repealing  ordinance  was  of  no  force,  if  appellant  had,  as 
it  claims,  accepted  the  ordinance  of  March  25th.     There  was 
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nothing  to  prevent  appellant  proceeding  with  its  duties  under 

the  latter  ordinance  after  the  dissolution  of  the  injunction. 

Ko  force  was  used  until  the  failure  of  appellant  to  comply 

with  the  ordinance  for  more  than  a  year  after  the  dissolution 

of  tlie  injunction-     The  repealing  ordinance  was  nothing  more 

than  the  wrongful  assertion  of  appellee's  right  to  rescind  the 

contract. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affiiined. 


Chicago  and  North  Western  Railway  Company 

V. 

Andrew  Johnson. 

Master  and  Servant — Personal  Injuries — Laic  of  Another  State — Qucs- 
tiou/or  Jury — Instructions — Special  Finding s-r-Practice. 

1.  An  instruction  stating  an  abstract  principle  of  law  which  is  pertinent 
to  the  case,  can  not  be  assigned  as  erroneous,  unless  it  has  a  tendency  to 
uiislead  the  jury. 

2.  The  law  of  another  State  is  matter  of  fact  to  be  determined  by  the 
jury  from  the  evidence  introduced.  An  instruction  stating  the  law  of 
another  State  would,  therefore,  be  improper. 

3.  Where  a  party  desires  to  have  requests  for  special  findinsrs  more  fully 
answered  by  the  jury,  he  should  move  the  court  to  send  them  back  for  that 
purpose.  In  the  absence  of  such  a  motion  he  can  not  assign  a  failure  to 
answer  certain  questions  as  a  ground  for  a  new  trial. 

4.  In  an  action  by  an  employe  against  his  employer,  to  recover  dam- 
ages for  injuries  alleged  to  have  resulted  from  a  dangerous  act  out  of  the 
scope  of  his  employment,  which  he  was  ordered  to  perform  by  the  defend- 
ant's foreman,  while  employed  in  another  State*  it  is  held:  That  the  issues 
of  fact  involved  were  fairly  submitted  to  the  jury;  that  the  court  properly 
refused  to  give  an  instruction  stating  the  law  of  the  State  in  which  tlie 
plaintiff's  injuries  were  received;  and  that  the  special  findings  were  not 
inconsistent  with  the  general  verdict  for  the  plaintiff. 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Superior  Conrt  of  Cook  County ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 
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Messrs.  W.  B.  Keep  and  W.  C.  Goudy,  for  appellant. 

Mr.  Alex.  Clakk,  for  appellee. 

Mohan,  J.  Appellee  recovered  a  judgment  in  the  trial 
court  for  injuries  received  while  in  the  service  of  appellant 
at  Escanaba,  Michigan.  Appellee  was  employed  to  assist  in 
loading  vessels  with  iron  ore,  and  while  so  engaged  he  ooii- 
tends  that  he  was  ordered  by  appellant's  foreman  in  charge 
of  the  dock,  to  perform  a  difficult  and  dangerous  act  and  one 
which  was  outside  of  the  scope  of  his  employment,  the  dangers 
of  which  were  known  to  appellant,  but  unknown  to  appellee ; 
that  he  was  dii'ccted  by  said  foreman  to  perform  an  act  which 
recjnired  special  skill,  which  he  did  not  possess,  to  wit,  to 
stand  upon  a  high,  unprotected  platform,  and  free  from  tho 
chute  on  which  it  had  become  entangled  and  fastened,  the 
rigging  of  a  •vessel  that  was  being  moved  along  the  dock  ;  and 
that  while  obeying  such  order,  and  in  the  exercise  of  due  care 
on  his  part,  he  was  precipitated  to  the  deck  of  tlie  vessel  and 
received  injuries  which  were  the  basis  of  the  action. 

Appellant's  contention  was,  that  it  was  part  of  the  ordinary 
duties  for  which  appellee  was  employed  to  disengage  the  rig- 
ging of  vessels  being  loaded  at  the  dock,  whenever  the  same 
was  caught  on  one  of  the  projecting  chutes;  that  such  caught 
or  entangled  ropes  were  sometimes  pushed  off  by  the  hands 
and  sometimes  worked  or  pried  off  by  means  of  a  pole  or 
iron  bar.  Appellant  also  contended  that  appellee  was  not  in 
the  exercise  of  ordinary  care  for  his  own  safety,  and  tliat  ho 
was  injured  through  his  own  negligence. 

The  issues  of  fact  raised  by  these  contentions  were  fairly  left 
to  the  jury.  We  have  examined  the  instmctions  and  we  are 
satisfied  that  no  error  of  law  was  committed  by  the  court  in 
the  instructions  given  to  tlie  jnry.  The  first  instruction  given 
for  the  plaintiff  is  complained  of  on  the  ground  that  there 
was  no  evidence  in  the  case  on  which  to  base  the  principle  stated. 
Said  instruction  is  as  follows :  "  The  jury  are  instructed  for 
the  plaintiff  that  it  is  the  duty  of  the  master  to  use  reason- 
able diligence  to  ascertain,  before  ordering  a  servant  to  per- 
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form  an  act,  whether  the  same  is  within  the  scope  of  his 
employment  and  can  bo  performed  without  risk  not  incident 
to  the  same." 

It  will  be  observed  that  the  instruction  contains  no  hypoth- 
esis based  on  tlie  evidence,  but  states  simply  an  abstract  prop- 
osition, legally  correct  and  pertinent  to  the  case.  Such 
instructions  can  not  be  assigned  as  erroneous,  unless  they  have 
a  tendency  to  mislead  the  jury.  Corbin  v.  Shearer,  3  Gilm. 
4S2;  Bandalow  v.  The  People,  90  111.  218;  International  Bank 
V.  Jones,  20  III.  App.  125. 

The  other  instructions  for  the  plaintiff  announced  correct 
rules  of  law  as  to  plaintiff's  right  to  recover  if  the  jury  found 
the  facts  as  in  said  instructions  are  supposed.  Lalor  v.  C,  B. 
&  Q.  R.  R.  Co.,  52  III.  lOJ:. 

Complaint  is  made  that  the  court  refused  to  ^ive  the  fol- 
lowing instruction  asked  by  the  defendant: 

**S.  The  jury  are  further  instructed  that  if  they  believe 
from  the  evidence  that  this  accident  happened  in  the  State  of 
Michigan,  then  the  law  in  that  State  determines  whether  the 
plaintiff  has  a  right  of  action  against  the  defendant,  and  that, 
as  a  matter  of  law,  the  plaintiff  is  not  entitled  to  recover,  if 
you  believe  from  the  evidence  in  tliis  case  tliat  the  plaintiff' 
was  guilty  of  any  negligence  that  contributed  in  any  respect, 
either  directly  or, approximately,  to  the  injury  complained  of." 

This  instruction  was  properly  refused  by  the  court.  To 
have  given  it  would  be  for  the  court  to  have  invaded  the 
province  of  the  jury,  and  have  taken  from  them  the  decision 
of  a  question  of  fact.  • 

Though  evidence  tending  to  show  what  the  law  of  Michigan 
is  was  introduced  in  the  form  of  an  opinion  of  the  Supreme 
Court  of  Michigan  contained  in  abound  volume  of  the  re[)orts 
of  the  Supreme  Court  of  that  State,  yet  it  was  for  the  jury  to 
lind  that  law,  being  the  law  of  a  foreign  State,  as  a  question 
of  fact.     To  questions  of  fact  the  jury  must  respond. 

While  the  law  of  a  foreign  country  or  State  will,  when 
found  as  a  fact,  be  for  the  court  to  construe,  if  any  construction i 
shall  be  required,  the  court  can  not,  without  submitting  the 
factura  as  to  the  foreign  law  to  the  jury,  instruct  them  as  to 
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what  it  is.  While  this  doctrine  may  appCiir  to  be  soniewliat 
anomalous,  it  is  well  establirfied  by  authority.  Cecil  Bank  v. 
Berry,  20  Ind.  187;  Brackett  v.  Norton,  4  Conn.  517;  Moore 
V.  Gwynn,  5  Ired.  187;  Taylor  v.  Boardman,  25  Vt.  581; 
Ingraham  v.  Hart,  11  Oliio,  2p5;  Kline  v.  Baker,  99  Mass.  254; 
Dyer  v.  Smith,  12  Conn.  384;  Holmes  v.  King,  7  Mete.  384; 
Hoadly  V.  N.  T.  Company,  115  Mass.  304;  Donegan  v.  Wood, 
49  Ala.  242. 

The  question  as  to  the  law  of  Michigan  was  properly  sub- 
mitted to  the  jury  in  instruction  No.  20,  given  at  appellant's 
request. 

At  the  request  of  defendant  seventeen  questions^  were  sub- 
mitted to  the  jury  for  the  purpose  of  having  special  findings 
of  fact  in  answer  thereto.  The  jury  answered  all  the  ques- 
tions thus  proposed  to  them,  and  the  answers  given  are  in  no 
wise  inconsistent  with  the  general  verdict,  but  it  is  insisted 
that  several  of  the  questions  were  evasively  and  not  pro]ierly 
answered.  The  questions  and  the  answers  to  them  are  as  fol- 
lows: 

*'  8.  Was  it  an  ordinary  occurrence  for  the  rigging  or  stays 
of  vessels  to  catch  upon  the  chutes  of  the  ore  dock  in  ques- 
tion? 

"  A.  Yes;  but  not  in  the  dangerous  manner  proven  in  this 
particular  case. 

^*  12.  Would  the  plaintiff  have  been  injured  if  he  had  let 
go  of  the  pole  when  it  was  caught  between  the  stay  and  the 
chute  ? 

"A.     We  do  not  know. 

"15.  Do  you  believe  that  plaintiff  handled  the  pole  with 
whicli  he  released  the  stay  in  a  proper  manner? 

"A.     We  can  not  tell. 

"16.  Was  the  removing  of  the  back  stav  from*the  chute 
of  the  ore  dock  more  dangerous  than  other  duties  which  they 
were  called  upon  to  perform  in  the  ]>ockets? 

"A.     Yes,  under  these  circumstances. 

"  17.  Was  it  customary  for  the  laborers  on  the  ore  docks 
to  remove  ropes  and  stays  caught  upon  the  chutes  of  the 
docks? 
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"  A.     Not  under  such  circumstances." 

Upon  the  coming  in  of  the  jury  with  the  general  verdict 
and  the  answers  to  questions,  inchiding  those  above  set  out, 
defendant  moved  the  court  to  set  aside  the  general  verdict 
and  to  enter  a  verdict  in  its  favor  on  th(i  special  findings  on 
tlie  ground  that  such  special  findings  were  inconsistent  with 
the  general  verdict  This  motion  the  court  properly  over- 
ruled, for  the  S|)ecial  findings  x^ere  not,  as  we»  have  before 
said,  at  all  inconsistent  with  the  general  verdict.  The  only 
criticism  to  which  the  special  findings  were  subject  was  that 
the  jury  failed  to  answer  some  of  the  questions  put  to  them. 
If  the  defendant  desired  to  have  these  questions  an.^wered  or 
more  fully  answered,  counsel  should  have  moved  tlie  court  to 
send  the  jury  back  to  respond  to  each  question.  Such  is  the 
practice  as  laid  down  by  the  Supreme  Court  of  this  State, 
imder  a  statute  allowing  special  findings  to  be  made,  similar 
in  terms  and  effect  to  the  law  which  now  authorizes  such 
finding.     St.  Louis  &  S.  E.  Ey.  Co.  v.  Dorman,  72  III.  604. 

This  is  also  the  practice  which  obtains  in  otlier  States  under 
similar  statutes.  K.  P.  Ry.  Co.  v.  Peavy,  34  Kansas,  482; 
West  V.  Cavins,  74  lud.  2C5;  Bedford  S.  O.  &  B.  R.  R.  Co.  v. 
Raibolt,  99  Ind.  551. 

Waiving  all  question  as  to  whether  the  interrogatories  were 
material  and  proper  for  the  purpose  of  requiring  answers  to 
them,  we  think  that  the  failure  to  ask  that  the  jury  should  be 
required  to  answer  them  fully,  and  moving  on  all  the  answers 
as  given  for  a  verdict  in  favor  of  defendant,  places  appellant 
in  a  position  where  its  counsel  can  not  now  assign  the  failure  to 
answer  the  questions  as  a  ground  for  new  trial.  McElfrest  v. 
Guard,  32  Ind.  408. 

No  error  has  been  called  to  our  attention,  nor  liave  we  dis- 
covered any,  wliich  authorizes  the  interference  of  this  court 
with  the  verdict,  and  the  judgment  of  the  Superior  Court 
must  therefore  be, affirmed. 

Judgment  affirmed. 

Gaby,  J.,  takes  no  part  in  the  decision  of  this  case. 
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Collateral  Security — Tower  qf  Sale — ** Depreciation'''' — Fraud— Suh- 
rogation — A  gf'ucy. 

1.  A  power  conferred  upon  a  party  adverse  in  interest,  or  npon  a  third 
person  who  act«  at  the  instance  of  such  party,  must  be  strictly  pursued. 

2.  The  fact  that  collateral  securities  are  not  what  they  purport  to  be, 
but  are  of  lera  value  and  in  part  fraudulent,  does  not  justify  a  sale  under  n 
power  authorizing  a  sale  upon  their  depreciation  in  value. 

8.  In  the  case  presented,  it  is  held:  That  the  power  of  sale  only  applied 
to  events  then  in  the  future;  that  the  fraud  in  question  did  not  enlarge  the 
power;  that  the  sale  was  unauthorized;  and  that  the  utmost  claim  of  the 
purchaser  is  to  be  subrogated  to  the  position  of  the  vendor,  holding  the 
policy  of  insurance  as  security  for  the  payment  of  the  original  indebtedness. 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Ron. 
GwYNN  Garnett,  Judge,  presiding. 

Messrs.  Brady  &  Noeturup,  for  appellants. 

A  power  to  sell  collaterals  may  be  given  by  the  contract  of 
pledge.  Such  a  power  is  not  against  public  policy,  nor  is  it 
open  to  any  objections  as  to  its  validity. 

The  terms  of  the  contract  of  pledge  govern  the  rights  of 
the  parties  as  to  the  time,  place  and  notice  of  sale.  Cole- 
brooke  on  Collateral  Securities,  Sec.  118;  Union  Trnst  Co.  v. 
Rigdon,  93  111.  458;  Loomis  v.  Stave,  72  111.  623;  Zimple- 
man  v.  Veeder,  98  111.  613. 

When  the  power  or  contract  of  pledge  provides  tliat,  in  ca?e 
of  default,  a  sale  of  the  collaterals  may  be  m^de  without  notice 
to  the  pledgor  of  pledgee's  intention  to  sell,  the  pledgee  has 
the  right  to  sell  without  giving  notice,  and  a  sale  so  made  is 
valid.  Loomis  v.  Stave,  72  III.  623;  Milliken  v.  Dehon,  27 
N.  T.  364;  Chouteau  v.  Allen,  70  Mo.  290. 
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If  the  pledgee,  under  a  power  of  sale  conferred  on  him, 
makes  a  bona  fide  sale  of  the  collateral  to  one  capable  of  buy- 
ing, the  sale  will  pass  the  title  to  the  collateral  beyond  the 
pledgor's  reach.  Zimpleman  v.  Veeder  et  al.,  98  111.  613 ; 
Stokes  V.  Frazer,  92  111.  428;  Lewis  v.  Mott,  36  K  Y.  395; 
Dimcomb  v.  N.  Y.,  etc.,  R  E.  Co.,  84  K  Y.  190;  Union  Trust 
Co.  V.  Rigdon,  93  111.  458;  Jerome  v.  McCarter,  94 U.  S.  734; 
Newport  Bridge  Co.  v.  Douglas,  12  Bush,  673;  White  Moun- 
tain R  R  Co.  r.  Bay  State  Iron  Co.,  50  N.  H.  57. 

A  hojiafide  sale  of  collaterals  made  after  default,  under  a 
power  of  sale,  vesting  the  title  in  a  purchaser  for  value,  in 
good  faith,  is  not  aflfected  by  a  tender  of  the  debt  and  charges 
made  subsequently  thereto.  Colebrooke  on  Collaterals,  Sec. 
122;  Loomis  v.  Stave,  75  111.  623;  Chouteau  v.  Allen,  70 
Mo.  290. 

The  honafide  assignment  of  a  policy  of  life  insurance,  issued 
in  favor  of  the  wife  and  assigned  by  the  husband  and  wife  to 
a  creditor  of  the  husband,  will  enable  the  assignee  to  recover. 
Kerman  v.  Howard,  23  Wis.  108;  Charter  Oak  Ins.  Co.  v. 
Brant,  47  Mo.  419;  Baker  v.  Young,  47  Mo.  453;  Foster  v. 
Gile,  50  Wis.  603. 

The  above  doctrine  was  fully  sustained  in  a  case  in  this 
State,  where  only  a  part  of  the  policy  had  been  assigned. 
Pomeroy  v.  The  Manhattan  Life  Ins.  Co.,  40  111.  398. 

Policies  of  insurance  are  choses  in  action,  and  governed  by 
the  same  principles  as  other  agreements  of  that  character. 
Bliss  on  Life  Ins.,  pp.  517,  596,  Sec.  325;  Palmer  v.  Merrill, 
6  Cushing,  282;  St.  John  v.  American  Mutual  Life  Ins.  Co., 
3  Kernan,  31. 

Messra.  Abbott  &  Baker,  for  appellee. 

The  attempt-ed  sale  by  Kretsinger  to  Freeman  was  not  made 
in  good  faith,  of  which  fact  Freeman  had  notice,  and  therefore 
the  sale  is  void. 

The  pledgee  of  personal  property  is  the  trustee  for  the 
pledgor.  Union  Trust  Co.  v.  Rigdon,  93  III.  458  ;  Joliet  Iron 
&  Steel  Co.  V.  Scioto  Fire  Brick  Co.,  82  111.  548;  Zimpleman 
v.  Veeder,  98  111.  613. 

Transferee  taking  with  notice  of  the  violation  of  trust  takes 
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it  subject   to  trust.     Fawcett  v.  Nat.  Life  InsuraDce   Co.,  5 
111.  App.  274. 

While  a  power  may  aathorize  a  sale  either  at  public  or  pri- 
vate sale,  the  pledgee  nevertheless  is  bound  to  use  reasonable 
care  and  diligence  to  obtain  the  best  price  for  the  pledge. 
Like  all  trustees  he  must  act  in  good  faith. 

Gary,  J.  The  facts  of  this  case,  bo  far  as  it  is  necessary  to 
state  them  for  decision  of  it,  are  that  on  the  2d  of  October, 
1880,  the  Xew  England  Mutual  Life  Insurance  Company  issued 
a  policy  of  life  insurance  on  the  life  of  William  Baker  for 
$5,000,  for  the  benefit  of  Mary  S.  Baker,  his  wife,  the  appel- 
lee. He  died  on  the  15th  day  of  February,  18S6,  she  surviv- 
ing. 

On  the  14th  of  December,  1885,  he  and  she  made  a  promis- 
sory note,  ])ayable  in  ninety  days  thereafter,  to  the  order  of 
W.  H.  Kretsinger,  for  $600,  with  a  warrant  of  attorney  attached 
to  confess  judgment,  and  a  recital  that  as  security  for  the  pay- 
ment of  the  note  a  deposit  had  been  made  with  Kretsinger 
of  a  certificate  for  100  shares  of  the  stock  of  the  Journal 
of  Commerce  Company  of  $100  each,  and  the  policy  of  insur- 
ance before  mentioned;  and  following  was  this  provision  : 

*'And  in  default  of  payment  of  the  said  note,  or  any  part 
thereof,  at  maturity,  I  do  hereby  authorize  said  Kretsinger,  or 
his  assigns,  to  sell  and  dispose  of  said  security,  or  any  part 
thereof,  at  public  or  private  sale,  in  his  or  their  discretion; 
and  in  the  event  of  said  security,  or  any  part  thereof,  depre- 
ciating in  market  value,  I  do  hereby  authorize  said  Kret- 
singer, or  his  assigns,  at  his  or  their  option,  to  sell  and  dispose 
of  said  security,  or  any  part  thereof,  at  any  time  before  or 
after  the  maturity  of  said  note,  at  either  public  or  private 
gale,  and  in  the  event  of  sale  before  or  after  the  maturity  of 
siiid  note,  as  aforesaid,  no  notice  of  such  sale  shall  be  required 
tu  be  given  to  the  undersigned,  or  to  any  other  person  or 
])erson8  whomsoever,  either  by  advertisement  or  otherwise; 
and  the  proceeds  of  such  sale  or  sales  so  made  as  aforesaid 
shall,  after  the  payment  of  all  expenses  and  commissions 
attending  said  sale  or  sales,  be  applied  on  said  note,  and  the 
balance,  if  any,  after  payment  of  said  note  with  interest,  shall 
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be  returned  to  the  undersigned,  his  heirs,  executors,  adminis- 
trators or  assip;ns;  and  at  any  sale  of  said  collaterals,  or  any 
part  thereof,  made  by  virtue  hereof,  it  shall  be  optional  with 
the  legal  owner  or  holder  of  said  promissory  note  to  bid  oflE 
and  purchase  said  collaterals,  or  any  part  thereof." 

On  the  10th  and  22d  days  of  December,  1885,  William 
Baker  became  indebted  to  the  appellants  in  the  sum  of  §10,000 
for  money  loaned,  under  representations  grossly  fraudulent, 
made  by  him  to  the  appellants,  and  on  the  3ist  of  the  same 
month  failed  in  business. 

The  certificate  of  shares  in  the  Journal  of  Commerce  Com- 
pany was  a  forgery.  On  the  22d  of  January,  18^6,  an  attorney 
of  the  apjxiliants  went  on  their  behalf  to  Iowa,  where  Kret- 
einger  was,  and  Kretjsinger  sold  to  tho  attorney  tlie  certificate 
of  shares  and  the  policy  for  the  amount  of  $612.10,  and 
delivered  to  the  attorney  a  bill  of  sale  of  them  and  assigned 
the  note  to  him.  The  attorney  on  the  next  day  made  a  like 
transfer  for  a  consideration  named  of  $785.80  to  the  appellants. 
The  caseturns^on  the  validity  of  this  sale  by  Kretsinger.  It 
is  said  in  support  of  it,  that  when  the  fact  that  the  certificate 
of  shares  was  a  forgery  became  known  to  Kretsinger,  he  was 
entitled  to  act  under  the  power  of  sale. 

It  is  not  shown  that  the  appiellee  participated  in,  or  in  the 
proceeds  of,  the  fraud  practiced  upon  the  appellants  by  the 
deceased,  or  that  she  had  any  knowledge  of  the  forgery  of 
the  certificate  of  shares. 

The  position  of  the  appellants  is,  that  if  the  securities 
pledged  were  not  in  fact  what  they  pur  j)orted  to  be.  but  were 
something  of  less  value,  that  was  a  depreciation.  "  Deprecia- 
ting" as  used  in  the  power,  is  the  present  participle  of  the 
verb  depreciate,  used  intransitively,  which  verb,  as  defined  by 
Webster,  means  "  to  fall  in  value ;  to  become  of  less  worth ; 
to  sink  in  estimation."  As  used  in  the  power  it  applied  only 
to  what  might  happen  in  the  then  future. 

WTiat  remedy  Kretsinger  might  have  had,  if  he  had  re- 
scinded the  contract  on  account  of  tho  fraud  of  William  Baker, 
by  assumpsit  for  money  had  and  received,  as  the  note  was 
given  for  money  loaned,  or  by  special  action  on  the  ease,  it  is  not 
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necessary  now  to  inquire.  If,  instead  of  rescinding,  he  claimed 
under  the  contract,  he  took  it  as  it  was  written.  He  could 
make  no  sale  except  upon  the  happening  of  an  event  specified 
in  the  power.     Tlie  power  was  not  enlarged  by  tlie  fraud. 

It  is  the  same  principle  as  applies  where  a  vendee  of  goods 
procures  a  sale  by  fraud  upon  credit.  Assumpsit  for  goods 
sold  and  delivered  will  not  lie  before  the  credit  expires,  for  the 
vendor  adopting  the  contract  of  sale  adopts  its  terms.  1 
Chitty  on  Cent.  570,  and  cases  therein  cited. 

So  a  principal  who  ado])ts  the  unauthorijwjd  act  of  an  agent 
adopts  the  whole  of  it.  Morris  v.  Tillson,  SI  III.  607;  Story 
on  Agency,  Sec.  250,  and  cases  there  cited.  The  cases  are  very 
numerous  that  hold,  either  by  express  words,  or  necessary  im- 
plication, that  a  power  conferred  npon  the  party  adverse  in 
interest,  or  upon  a  third  person  who  acts  at  the  instance  of 
such  party,  must  be  strictly  jnireued.  The  rule  has  been 
applied  to  judgment  notes,  mortgages  and  trust  deeds  with 
power  of  sale,  and  to  pledges.  Waterman  v.  Jones,  2S  III.  54  ; 
Waite  v.Dennison,  51  III.  319;  Flower  v.  Elwood,e»6  I1L43S; 
Union  T.  Co.  v.  Kigdon,  93  111.  45S;  Keith  v.  Kellogg,  97 
111.  147.  There  are  too  many  cases  uj^on  the  subject,  even  in 
this  State^  to  attempt  a  reference  to  all  of  them. 

Holding,  then,  that  the  power  only  applied  to  events  then  in 
the  future,  that  the  fraud  of  the  deceased  did  not  enlarge  the 
contract  or  the  remedy  upon  it,  it  follows  that  the  sale  by  Kret- 
singer  was  unauthorized^  aud  that  the  utmost  claim  tlie  bank 
has  upon  the  fund  which  accrued  from  the  policy,  is  to  be 
subrogated  to  Kretsingor's  position,  holding  the  policy  as  se- 
curity for  the  ]}ayment  of  the  St>00  note  and  interest. 

The  case  came  into  the  Superior  Court  on  a  bill  of  inter- 
pleader filed  by  the  insurance  company,  to  which  the  parties 
to  this  appeal  were  defendants. 

The  money  due  on  the  policy  was  paid  into  court  and  the 
decree  gives  to  the  appellants  the  amount  of  the  $600  note 
and  interest,  with  their  costs,  and  the  residue  to  the  appellee. 
There  is  no  error  in  the  decree  and  it  is  aflirmed. 

Decree  affii'ined. 

Judge  Garnett,  having  tried  this  case  in  the  Superior  Court, 
takes  no  part  in  the  decision. 
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Metropolitan  Gas  Company  of  Hyde  Park 

V. 

Village  of  Hyde  Park. 

htj unction — Municipnl  Corporation — Gas  dow^mny — Right  to  Lay  Gas 
Pipes — Ordinance — Acceptance — Attempted  Repeal. 

Upon  a  bill  filed  by  a  g.\s  company  to  enjoin  a  municipal  corporation  from 
preventing  the  comphiinant  from  laying  ga«  pipes  in  the  defendant's  streets, 
\t  is  held:  That  th^  threat  on  the  part  of  the  defendant  to  use  force  to 
prevent  the  laying  of  pipes  by  the  complainant,  is  sufficient  to  justify  the 
interference  of  the  court,  if  the  complainant  is  otherwise  entitled  to  relief; 
that  the  complainant  was  justified  in  not  applying  for  a  permit  to  Uiy  iU 
pipes;  that  the  ordinance  in  question  was  a  valid  grant  to  the  complainant 
of  the  right  to  lay  its  pipes  in  the  defendant's  streets  and  furnish  gaa  to  its 
inhabitants;  that  said  ordinance  was  accepted  and  acted  upon  by  the  c(^m- 
plainant  within  a  reasonable  time;  that  no  formal  acceptance  of  the  ordi- 
nance was  necessary,  acts  done  upon  its  faith,  in  furtherance  of  its  purpose, 
by  virtue  of  it  and  known  by  the  defendant  to  have  been  so  done,  being 
sufficient  to  operate  as  an  acceptance;  that  the  acts  of  the  complainant  muj^t 
be  regarded,  under  the  evidence,  as  done  in  good  faith;  that  the  ordinance 
and  its  ncceptance  constituted  a  valid  contract  between  the  parties,  which 
was  not  affected  by  the  attempted  repeal  of  the  ordinance;  and  that  the 
case  is  not  affected  by  a  former  ordinance  granting  exclusive  privileges  to 
another  company. 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuRiiAY  F.  TuLEY,  Judgc,  presiding. 

Appeal  from  a  decree  of  the  Circuit  Court  of  Cook  County, 
dismissing  ap]>ellant's  bill  for  an  injunction.  The  main  facts 
in  tlic  case  arc  as  follows : 

Tlic  Metropolitan  Gas  Company  of  Hyde  Park  became 
incorporated  by  that  name  under  the  general  incorporation 
laws  of  the  State,  June  20,  1882,  with  a  ca]>ital  stock  of 
S^500,000,  divided  into  five  thousand  shares  of  $100  each,  the 
location  of  its  principal  offices  being  Hyde  Park,  in  Cook 
County.     The  object  for  which  it  was  formed  was  "  the  man- 


362  Appellate  Courts  of  Illinois. 

—  ■■■  ■    m^^^^a^^^^^^^^^^^  »—■—■—  ■■       ■■  -  !■     ■         ■     I   I-  I  1^—^^—  ■■■■—  !■■  .■^l■  iMiii.   ■»     I  ■    ■     -  ■  ■■—    ■      »     ■  I         ^ 

Volj»27  ]         Metropolitan  Gas  Co.  v.  Village  of  Hyde  Park. 

ufacture,  sale  and  supply  of  gas  for  illumiuating,  lieating  and 
mechanical  purposes.'^  Its  certificate  of  incorporation  was 
recorded  in  the  office  of  the  recorder  of  Cook  County,  June 
23,  1882.  The  village  of  Hyde  Park  is  a  municipal  corpora- 
tion, being  incorporated  August  19, 1873,  under  and  by  virtue  of 
*'Anact  to  provide  for  the  incorporation  of  cities  and  villages," 
in  fovce  July  1,  1872. 

June  26,  1882,  the  president  and  board  of  trustees  of  tlie 
village  of  H^^de  Park  |)assed  an  ordinance  granting  to  apixii- 
lant  "exclusive  permi.-sion  and  authority  irrevocable,"  to  lay 
its  gas  mains,  pipes,  feeders  and  service-pipes  in  all  the  streets, 
alleys,  highways,  etc.,  of  the  village,  except  in  that  part  of  the 
village  territory  south  of  95th  Street,  and  West  of  Stony  Island 
Avenue  and  Lake  Calumet.  Section  2  of  the  ordinance  makes 
it  obligatory  on  the  company  to  restore  streets,  opened  for  the 
])urpose  of  laying  pipe,  etc.,  to  a  condition  as  good  as  before 
the  opening  thereof,  and  section  3  provides  as  follows :  "  The 
works  of  said  company,  of  a  capacity  to  manufacture  and 
deliver  at  least  3(X),0()0  cubic  feet  of  gas  per  day,  shall  be  com- 
menced within  five  years  from  this  date,  and  the  price  of  gas 
to  consumers  shall  not  exceed  S3.50  per  1,000  cubic  feet." 

August  3,  1882,  a  written  agreement,  formally  signed 'by  tlie 
ju'oper  officers,  and  sealed  wuth  the  corporate  seals  of  the  two 
corporations,  was  entered  into  by  and  between  the  village  ami 
the  gas  company,  in  and  by  which  (after  reciting  that  a  neces- 
sity existed  for  a  proper  supply  of  gas  for  illuminating  pur- 
poses in  the  village,  that  the  village  was  not  in  a  financial 
condition  to  expend  the  money  necessary  for  the  erectitm  of 
gas  works,  and  desired  to  induce  the  gas  company  to  invest 
the  necessary  capital  in  the  construction  of  works,  mains  and 
])il)es,  and  in  the  manufacture  and  supply  of  gas,  at  a  reason- 
able cost  to  the  village  and  its  inhabitants,)  the  village,  in  con- 
sideration of  said  circumstances,  and  the  undertakings  and 
ngreements  of  the  gas  company,  agreed  to  take  and  use,  for 
twenty  years  from  date  of  agreement,  such  quantity  of  gas 
manufactured  by  the  company  as  should  be  required  to  light 
the  streets  and  public  buildings  of   the  city,  such   su])ply  to 

nmence  when  the  company  should  be  in  condition  to  furnish 
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the  same,  the  village  to  pay  §3  per  1,000  cubic  feet  for  the 
gas  and  to  erect  such  lamp  posts  as  it  might  order,  bear  the 
exj^nse  of  service  pipes  thereto,  and  of  lighting  the  lamps 
and  keeping  them  and  the  lamp  posts  in  repair,  the  company 
to  have  the  excUisive  right  to  use  such  lamps  and  posts  for 
lighting,  etc. 

The  company  on  its  part  agreed  as  follows:  To  construct, 
maintain  and  operate  in  the  village,  works  of  sufficient  capac- 
ity to  manufacture  the  nsccssary  supply  of  illuminating  gas, 
of  standard  quality,  to  meet  the  requirements  of  said  village, 
*'  at  a  cost  not  to  exceed  the  terms  of  the  ordinance  granting 
permission  to  said  company  to  lay  gas  mains,  pipes,  etc.,"  and 
to  credit  the  village  with  the  sum  of  tifty  cents  on  each  one 
thousand  cubic  feet  of  gas  supplied  to  and  paid  for  by  it,  the 
amount  so  to  be  credited  to  be,  at  the  end  of  each  fiscal  year 
of  the  village,  certified  to  and  entered  on  the  books  of  the  vil- 
lage and  the  company,  the  village  thereupon  to  be  entitled  to 
the  B'dme  pro  ra^a  dividends  as  should  be  paid  on  the  stock  of 
the  company;  the  village  to  have  the  right,  at  its  option,  to 
advance  money  for  the  extension  of  gas  mains,  any  money  so 
advanced  to  be  credited  and  dividends  paid  thereon  in  like 
manner  as  above  stated;  to  fay  to  said  village,  at  the  end  of 
said  time  of  twenty  years,  in  ease  the  village  should  comply 
with  its  contract,  the  amount  standing  to  the  credit  of  the  vil- 
lage on  account  of  said  credit  of  fifty  cents  per  thousand  cub:c 
feet,  and  in  addition  thereto,  the  then  value  of  such  pipes  as 
might  be  laid  by  the  village  under  its  contract,  etc. 

In  conclusion  it  was  mutually  agreed  that,  in  the  event  the 
village  should  refuse  to  take  gas  for  j)ublic  use  from  the  com- 
pany, then  the  provisions  of  the  agreement  foj*  pa3'ment  to 
the  village  by  the  company  should  be  considered  canceled. 

August  7, 1882,  the  president  and  board  of  trustees  of  the 
village  passed  another  ordinance,  granting  permission  to  ap- 
pellant to  lay  its  gas  mains,  pipes,  etc.,  in  all  of  the  streets, 
etc.,  of  the  village.  This  ordinance  is  substantially  the  same 
as  the  ordinance  of  June  26,  1882,  with  the  following  excep- 
tions: It  does  not  purport  to  grant  exclusive  authority,  as  did 
tlic  former  ordinance.     It  extends  to  all  the  village  territory, 
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not  exceptin£y  any  part  of  the  territory  as  did  the  former 
ordinance.  It  fixed  the  maximum  price  of  gas  supplied  to 
private  consumers  at  three  dollars  per  thousand  cubic  feet, 
instead  of  three  and  one-half  dollars,  the  maximum  price  fixed 
by  the  former  ordinance,  but  provides  tliat  in  case  paj'ment 
shall  be  made  for  the  gas  within  twelve  days  next  after  the 
expiration  of  the  month  in  which  the  gas  shall  have  been  used, 
there  shall  be  a  rebate  to  the  consumer  of  fifty  cents  per 
thousand  cubic  feet.  It  concludes  with  the  provision  that 
this  rebate  shall  not  apply  to  street  lamps  and  public  buildings, 
the  sup])ly  therefor  to  be  subject  to  a  S|  ecial  agreement. 

Apj:ellant  purchased  and  obtained  deeds  of  conveyancti  dated 
respectively  November  15,  November  25  and  December  2, 
1882,  for  the  following  described  premises,  situated  in  the  vil- 
lage of  Hyde  Park,  Cook  County,  Illinois:  Lots  1  to  7,  both 
inclusive,  in  block  2,  in  Crane  &  Mead's  subdivision  of 
7  92-100  acres  in  the  K  W.  J  of  Sec.  2,  T.  38  K,  K  U  E., 
etc.,  for  the  consideration  of  §10,800,  appellant  assuming  and 
agreeing  to  pay  a  mortgage  to  secure  §2,000  on  lots  4  and  5. 
(Abs.  29.)  These  j)remises  were  purchased  and  held  by  appel- 
lant, as  the  evidence  conclusively  shows,  solely  for  the  pur- 
pose of  constructing  gas  works  thereon. 

May  1, 1883,  Josej)h  T.  Torreuce  and  David  C.  Bradley,  who 
appear  by  the  evidence  to  have  been  stockholders,  and  the 
former  president  and  the  latter  vice-president  of  the  company, 
made,  in  their  own  names,  but  for  the  benefit  of  the  com- 
pany, a  contract  with  T.  G.  Sj)ringer,  by  which  it  was  agreed 
substantially  as  follows:  Torrence  and  Bradley,  in  considera- 
tion of  S|)ringer's  agreement,  sold  and  assigned  to  Springer 
all  their  interest  in  the  capital  stock,  property  and  franchise  ' 
of  the  company.  Springer  on  his  part  agreed  to  build  and 
equip,  ready  for  use,  first-class  gas  works,  for  the  manufacture 
of  illuminating  gas,  of  a  sufficient  capacity  to  produce  400,- 
000  cubic  feet  of  gas  per  day,  on  lots  1  to  7,  inclusive,  in  Crane 
ife  Mead's  subdivision  in  section  2,  town  38  north,  range  14 
east,  etc.,  in  Cook  County,  Illinois,  and  to  hav^e  such  works 
ready  to  furnish  gas  within  six  months  from  the  date  of  t)ie 
nent,  and  to   turn   the  completed  works  over  to  the 
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Metropolitan  Gas  Company  of  Hyde  Park.  It  was  further 
agreed  that,  for  the  purpose  of  raising  money  for  the  eon- 
strnction  of  the  works,  Springer  should  cause  the  company 
to  issue  tweutj'-year  seven  per  cent,  bonds,  secured  by  mort- 
gage or  deed  of  trust  on  the  eom])any'6  proj)erty,  the  total 
amount  of  the  principal  of  said  bonds  not  to  exceed  §200,000, 
and  that  as  soon  as  the  bonds  and  mortgage  were  issued  and 
the  mortgage  filed  for  record,  and,  in  any  event,  not  later 
than  tliree  months  from  date  of  agreement,  Sj)ringer  would 
assign  to  Torrencc  and  Bradley  one- third  of  the  entire  capital 
stock  of  the  comp.any,  without  further  consideration,  etc.,  and 
would  also,  out  of  the  proceeds  of  said  bonds,  put  in  and  lay  in  the 
village  all  mains,  pipes,  etc.,  to  supply  the  gas  required  of  the 
company  by  the  village,  and  that  the  gas  company  should 
make  all  necessary  expenditures  for  perfecting  its  iranchises 
and  securing  contracts  for  gas,  etc. 

May  12,  1883,  the  following  communication  from  appellant 
was  ])resented  to  the  president  and  board  of  trustees  of  the 
village,  at  their  meeting  lield  on  that  day  : 

"To  the  President  and  Board  of  Trustees  of  the  Village  of 
Hyde  Park. 

"Gentlemen:  You  are  hereby  notified  that  the  Metropoli- 
tan Gas  Company,  of  the  village  of  Hyde  Park,  county  of  Cook 
and  State  of  Illinois,  a  corporation  duly  organized  under 
and  by  virtue  of  the  laws  of  Illinois,  and  whose  organization 
has  been  fully  completed,  has  commenced  business,  and  that, 
in  view  of,  and  under  the  provisions  of  the  ordinance  passed 
by  the  president  and  board  of  trustees  of  the  village  of  Hyde 
Park,  on,  to  wit,  the  7th  day  of  August,  A.  D.  18S2,  granting 
isaid  corporation  the  right  to  lay  pipes  and  operate  gas  works 
in  said  village,  said  corporation  has  purchased  the  following 
real  estate  in  said  village  on  which  to  erect  its  works,  to  wit: 
Lots  1,  2,  3,  4,  5,  6  and  7,  in  block  2,  in  Crane  and  Mead's 
subdivision,  in  section  2,  town  38  north,  range  14;  the  title  to 
the  same  being  taken  and  recorded  in  the  name  of  said  Metro- 
politan Gas  Company,  on  whicli  the  said  company  has  paid  to 
the  said  village  the  taxes;  and,  further,  that  said  company 
has  entered  into  contracts  for  the  erection  of  its  works  and 
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machiner)^,  and  for  tlie  laying  of  sufficient  iron  pipe  to  supply 
the  said  village,  and  that,  by  such  contract,  it  has  provided 
that  said  works  and  pipe  shall  be  in  a  condition  to  fnrnish  a 
full  supply  of  gas  before  the  end  of  next  November ;  that  all 
this  has  been  done  under  and  in  view  of  the  said  ordinance, 
and  said  company  are  proceeding,  in  good  faith,  to  the  erection 
of  works  that  shall  have  a  capacity  of  about  400,000  cubic  feet 
of  gas  per  day.     All  of  which  is  respectfully  submitted. 

"John  M.  Brown, 
"  Secretary  of  the  Metroj^olitan  Gas  Company." 

Tlie  foregoing  comunmication  was  referred  by  the  president 
and  board  of  trustees  to  the  judiciary  committee  of  the  board, 
and  afterward  at  the  same  meeting,  and  before  tlie  judiciary 
coniraittee  had  made  any  report,  the  following  occurred :  "  Mr. 
Mason  moves  a  reconsideration  of  the  vote  referring  the 
communication  from  the  Metropolitan  Gas  Company  to  tlie 
judiciary  committee,  with  directions  to  confer  with  the  officers 
of  said  com|)any,"  etc.  "  The  motion  was  carried,"  etc.  After- 
ward, and  at  the  same  meeting,  the  following  ordinance  was 
passed,  approved  and  filed: 

'*Be  it  ordained  by  the  president  and  board  of  trustees  of 
the  village  of  llyde  Park: 

*'That  the  ordinance  passed  and  approved  June  26,  1SS2, 
entitled,  'An  ordinance  concerning  the  Metropolitan  Gas  Com- 
pany, of  Hyde  Park,'  and  the  ordinance  passed  and  aj)proved 
August  7,  1882,  entitled,  'Ordinance  for  the  Metropolitan 
Gas  Company  of  Hyde  Park,'  be,  and  the  same  are  hereby 
repealed." 

The  contract  made  by  Torrence  and  Bradley  with  Springer 
was  not  carried  out.  The  company,  early  in  the  spring  of 
1884,- had  plans  and  specifications  for  its  gas  works  prepared, 
and  let  the  contract  for  its  work  to  one  Courtney,  who  imme- 
diately com;nenced  the  work  and  had  made  a  large  excavation, 
about  120  feet  wide  by  18  feet  deep,  for  the  gas  holder;  had 
excavated  for  the  foundation,  built  nearly  all  the  foundation 
walls  lip  above  the  surface  of  the  ground  ready  to  receive  the 
brick  work;  had  made  a  sub-contract  for  the  brick,  and  had 
delivei-ed  on  the  ground  116,000  brick;  had  purchased  lumber, 
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and  had  the  frames  made  and  the  cut  stone  work  and  every- 
thing pertaining  to  the  finishing  of  the  building,  when  he  was 
stopped  by  the  company,  on  account  of  certain  condemnation 
proceedings  in  relation  to  tlie  premises,  commenced  by  the 
village.  The  amount  expended  by  the  company  in  fencing 
the  premises  and  in  payments  to  Courtney  on  his  contract  was 
over  $5,000,  in  addition  to  which  it  bought  ?  10,000  worth  of 
pipes  for  gas  mains  to  be  used  in  the  village  in  connection 
with  its  works,  and  had  it  delivered  on  the  ground.  The  fore- 
^  going  was  all  done  prior  to  June  11, 1884,  when  the  president 
and  board  of  trustees  passed  an  ordinance  for  the  0|)ening  or 
extension  of  Wa^cott  avenue,  in  the  village,  which  would 
necessitate,  if  carried  out,  the  taking  of  about  thirty  feet  from 
the  ends  of  the  lots  1  to  7,  inclusive,  leaving  them  110  feet  in 
deptli  instead  of  140  feet,  their  original  depth,  and  insufficient 
for  the  erection  thereon  of  works  of  the  Ciipacity  required  by 
the  ordinance  of  August  7, 1882.  The  Metropolitan  Gas  Com- 
pany of  Hyde  Park  was  made  a  defendant,  by  name,  to  the 
condemnation  petition  filed  Juno  23,  1884,  in  the  County 
Court,  in  accordance  with  the  ordinance  of  June  21,  1884,  and 
w-as  served  with  process  and  appeared,  and  compensation  to 
the  amount  of  $14,300,  including  damages  of  the  remainder  of 
the  lots  and  to  improvements,  were  awarded  to  it  by  the  ver- 
dict of  a  jury  and  the  judgment  of  the  court.  An  appeal 
was  prayed  by  the  village?  and  allowed,  which  was,  at  the  Sep- 
tember term,  1888,  of  the  Supreme  Court,  dismissed  on  a  short 
record  for  want  of  prosecution,  and  nothing  further  has  been 
done  by  the  village  in  regard  to  the  extension  of  Walcott 
avenue. 

November  25,  1883,  appellant  presented  to  the  president 
and  board  of  trustees  of  the  village,  at  their  meeting  held  on 
that  day,  the  following  communication: 

"  To  the  President  and  Board  of  Trustees  of  the  Village  of 
Hyde  Park." 

"  Tour  honorable  body  is  hereby  respectfully  informed  that 
it  has  been  advised  by  competent  counsel  that  the  ordinance 
passed  by  your  honorable  body  May  12,  1883,  and  purporting 
to  repeal  a  former  ordinance  passed  August  7,  1882,  was  and 
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is  invalid,  and  that  the  Metropolitan  Gas  Company  of  Hyde 
Park  will  immediately  proceed  to  lay  gas  mains  and  pijies  in 
M^'rtle  and  Lake  Avenues,  and  other  streets  in  the  villa«:e 
of  Hyde  Park,  under  and  in  pursuance  of  the  authority  and 
permission  granted  by  said  ordinance  passed,  as  aforesaid, 
August  7,  1882." 

"T.  G.  Springer, 
*'  President  of  the  Metropolitan  Gas  Company  of  Hyde  Park." 

This  communication  was  referred  to  the  judiciary  commit- 
tee, which  committee,  at  the  same  meeting,  reported,  recom- 
mending that  the  ca]>tain  of  police  be  instructed  not  to  allow 
any  persons  to  lay  pipes  in  the  streets  of  the  village,  without 
first  obtaining  permission  from  thd  board,  which  report  was 
unanimously  adopted.  It  is  admitted  in  the  answer  that  tlie 
board  of  trustees  ordered  the  captain  of  police  to  prevent 
appellant,  or  anyone  acting  under  it, from  laying  pipes  in  any 
of  the  streets,  and  the  captain  of  police  testified  that  he  so 
instructed  his  men. 

The  village  of  Hyde  Park  had  by  ordinance  passed  June 
21, 1871,  granted  to  the  Hyde  Park  Gas  Company  the  exclusive 
right  north  of  60th  street  to  lay  its  gas  mains,  pipes  and  feed- 
ers, and  in  May,  1883,  said  Hyde  Park  Gas  Company  was 
located  and  in  operation  and  furnishing  gas  to  Hyde  Park,  and 
had  works  of  sufficient  capacity  to  furnish  all  required. 
The  ordinance  of  the  village  relative  to  permits  to  Jay  pipe  is 
as  follows: 

"Skc.  1.  Any  company  putting  in  pipes  shall  be  required 
to  lay  their  street  mains  at  a  distance  of  not  less  than  ten  feet 
from  the  center  of  the  street  in  said  village,  and  on  the  south 
or  west,  or  southerly  or  westerly  sides  of  streets;  and  in  all 
cases  so  that  they  will  not  interfere  with  sewers  or  water  pipes, 
and  according  to  any  resolution  of  the  board  of  trustees.  In 
case  water  pipes  or  sewers  are  laid  in  any  street,  so  that  a 
compliance  with  the  above  will  cause  gas  pipes  to  be  placed 
on  the  same  side  of  the  street  or  avenue  as  the  water  pipes  or 
sewers,  then,  in  such  case,  the  gas  companies  shall  obtain  special 
l)ermission  as  to  the  location  of  said  gas  pipes.'* 
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Mr.  Fkancis  Adams,  for  appellant. 

The  ordinance,  its  acceptance  by  the  company  and  the  acts 
of  the  company  under  and  in  pursuance  of  it,  constituted  a 
contract  between  the  village  and  the  company  which  the  vil- 
lage was  powerless  to  repeal.  Dillon  on  Mun.  Corp.,  Sees. 
314,  450;  City  of  New  Orleans  v.  Wardens,  etc.,  11  La.  Ann. 
244;  City  of  Chicago  v.  Sheldon,  9  Wall.  53;  City  of  Quincy 
V.  Bull  et  al.,  106  111.  337. 

Ap(K5llee,  having  attempted  to  repeal  the  granting  ordi- 
nance and  passed  an  ordinance  requiring  the  taking  of  part  of 
appellant's  lots,  which  it  well  knew  were  purchased  solely  for 
the  erection  thereon  of  gas  works,  with  part  of  the  improve- 
ments made  by  ap]:)ellant,  having  unnecessarily  delayed  and 
protracted  the  condemnation  proceedings,  leaving  appellant, 
during  such  delay,  uncertain  as  to  whether  it  would  proceed 
and  make  the  improvements  or  exercise  its  right  of  abandon- 
ment, and  having  ordered  its  police  to  forcibly  prevent  appel- 
lant from  proceeding  to  lay  mains  and  pipes,  is  estopped  from 
asserting  that  appellant  has  unreasonably  delayed  constructing 
its  works*  City  of  Chicago  v.  C.  &  W.  Ind.  Ky.  Co.,  105 
111.  73. 

The  answer  set  np  contains  ordinances  of  the  village,  passed 
respectively  in  1871  and  1875,  purporting  to  grant  to  the  Hyde 
Park  Gas  Company  permission  to  lay  mains,  pipes,  etc.,  in  the 
streets  of  the  village,  and  contains  allegations  as  to  what  that 
company  did  in  the  premises,  and  appellee's  counsel  introduced 
the  ordinances  in  evidence.  Clause  2d  of  section  1  of  the 
ordinance  of  June  21,  1871,  purports  to  grant  to  the  company 
exclusive  rights  within  certain  described  territory.  The  au- 
thorities are  clear  that  a  municipal  corporation  can  not  grant 
such  exclusive  right,  unless  expressly  authorized  so  to  do  by 
legislative  enactment  Dillon  on  Mun.  Corp.  692,  693,  695, 
696;  Indianapolis  v.  Indianapolis  Gas  Co.,  66  Ind.  396;  Chi- 
cago V.  Eumpff,  45  111.  90. 

Appellant  is  not  seeking  to  contest  the  right  of  any  other 
corporation,  and  the  sole  question  in  this  case  is,  whether  ap- 
pellant acquired  vested  rights  under  the  ordinances  of  1882, 
which  the  village  of  Hyde  Park  could  not  divest  against  ap. 
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pellant's  will  by  the  repeal  of  the  ordinance  or  otherwise. 
Such  bein^  the  question,  and  it  not  being  insisted  that  the 
Hyde  Park  Gas  Company  has  any  exclusive  rights  under  the 
ordinances  in  respect  to  it,  I  am  unable  to  perctiive  that  these 
ordinances  are  relevant  to  the  issue. 

Mtjssrs.  Smith  &  Pence,  for  appellee. 

The  gas  company,  assuming  that  the  ordinances  of  June  26 
and  Aiignst  7,  1882,  are  in  force,  is  not  entitled  to  relief.  Its 
works  are  not  in  readiness,  and  it  can  not  furni&h  gas.  The 
court  will  not  assume  that  it  will  build  and  complete  its  plant. 
The  proofs  are  that  it  abandoned  in  1884:  the  thought  of  con- 
struction upon  the  lands  purchased,  and  it  has  none  other. 
The  circumstances  show  that  it  is  a  speculative  organization. 

Equity  will  not  assist  a  speculation,  nor  cause  a  needless 
thing  to  be  done.     Healy  v.  J.  &  C.  E.  R.  Co.,  94  III.  416. 

The  gas  company  has  not  shown  a  disposition  or  willingness 
to  comply  with  the  general  ordinances.  These  ordinances  are 
reasonable  and  not  inconsistent  with  those  of  June  and  August, 
1882.     They  are  in  force.     City  y.  Bull,  106  111.  331. 

The  gas  company  should  have  asked  a  permit.  In  fact  the 
prohibitory  order  in  terms  goes  only  to  the  extent  of  requir- 
ing a  permit. 

If  the  permit  had  been  asked  the  village  might  have  given 
it,  and  in  doing  so  would  have  exercised  its  reserved  right  to 
designate  location. 

The  letter  presented  on  November  25,  1S85,  was  a  tlireat, 
not  a  request. 

The  refusal  of  the  village  was,  under  the  circumstances,  the 
exercise  of  a  discretion  with  which  courts  will  not  interfere. 
Chicago  V.  Wright,  69  111.  318;  Thornton  v.  Roll,  118  111.  350. 

The  ordinance  of  June  26,  1882,  was  void.  It  purports  to 
be  exclusive.  The  village,  without  power  conferred  by  law, 
attempted  to  exercise  an  authority  belonging  to  the  legisla- 
ture. Louisville  Gas  Co.  v.  Citizens'  Gas  Co.,  115  U.  S.  683. 
It  allowed  an  unreasonable  time  within  which  to  commence 
work.  In  other  words,  it  undertook  to  bind  the  village  for  tive 
years,  without  a  corresponding  obligation  on  the  part  of  tlie 
gas  comi>any.     Garrison  v.  City,  7  Bissell,  480. 
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The  same  may  also  be  said  of  the  ordinance  of  August  7, 
1SS2.     Cornell  v.  People,  197  111.  372. 

The  ordinance  of  June  26,  1882,  wa8  not  accepted,  and  was 
inconsistent  with  that  of  August  7,  1882. 

The  contract  of  August  3,  1882,  was  ultra  vires  and  void. 
It  was  also  inconsistent  with  the  prccading  ordinance.  It  was 
not  ah  acceptance  in  intent,  nor  in  fact;  nor  was  it  made  in 
good  faith.     It  appears  upon  its  face  to  have  been  corrupt. 

The  ordinance  of  August  7,  1882,  was  a  revocation  of  that 
of  June  26th,  because  they  are  not  reconcilable. 

The  ordinance  of  August  7, 1882,  was  not  accepted,  nor  was 
any  work  done  until  May  12,  1883,  the  day  of  the  repeal. 

Lands  were  purchased  in  November,  1882,  but  nothing  was 
done  upon  them  until  May  12,  1883.  They  could  have  been 
sold  at  any  time.  The  ordinance  was  not,  as  regarded  the  vil- 
lage, acted  upon  prior  to  the  repeal.  C.  C.  R.  W.  Co.  v.  Peo- 
ple, 73  111.  341;  M.  C.  R.  W.  C ».  v.  C.  W.  D.  E.  W.  Co.,  87 
III.  317;  City  v.  Bull,  106  III.  331. 

The  contract  between  Bradley,  Torrcnce  and  Springer,  to 
which  the  gas  company  was  not  a  party  and  by  which  it  was 
not  bonnd,  was,  as  regards  the  relations  between  the  village 
and  gas  company,  of  no  moment.  The  repeal  was,  therefore,  a 
revocation  which  was  within  the  power  of  the  village. 

MoRAN,  J.  Appellee  takes  the  position  in  its  answer  that 
appellant  had  no  authority  whatever  to  lay  gas  pipes  or  mains 
in  the  streets  of  tlie  village,  and  admits  that,  after  the  receipt 
by  the  authorities  of  the  communicsition  from  appellant  that  it 
would  immediately  proceed  to  lay  gas  mains  and  jnpes  in 
Myrtle  and  Lake  avenues  and  other  streets,  the. president  and 
board  of  trustees  ordered  the  captain  of  police  to  prevent  ap- 
pellant, or  any  person  acting  for  it,  to  lay  gas  pipes  or  mains  in  . 
any  part  of  the  streets.  That  being  the  position  of  the  village 
authorities,  it  was  wholly  unnecessary  for  the  gas  company  to 
make  an  actual  attempt  to  Jay  pipe  in  some  street  before  apply- 
ing to  the  court  to  restrain  the  officers  from  forcibly  prevent- 
ing the  operations  of  the  company. 

The  threat  to  use  force  will  justify  the  interference  of  the 
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court  if  the  complainant  is  otherwise  entitled  to  the  reh'ef,and 
particularly  is  this  so  when,  in  the  answer,  the  legal  right  of  the 
complainant  is  denied  and  the  intention*to  use  force  to  prevent 
the  accomplishment  of  the  act  is  admitted. 

The  suggestion  by  counsel  for  appellee  that  complainant 
should  have  applied  for  a  permit  is  not  tenable,  for  the  reason 
that  the  answer  and  proof  shows  that  no  permit  would  be 
granted,  as  the  village  authorities  denied  comj)lainant'8  legal 
right,  and  for  the  further  reason  that  the  conditions  are  not 
shown  to  have  been  in  existence,  which  made  it  necessary  for 
the  company  to  have  a  special  permit  under  the  ordinance  of 
the  village. 

The  propriety  of  the  action  of  the  court  below  in  refusing 
the  relief  sought  by  the  bill  depends  on  the  question  whether 
there  was  a  valid  ordinance  which  had  been  passed  by  the  vil- 
lage and  accepted  by  appellant,  and  which  thus  became  a  bind- 
ing contract  between  appellee  and  appellant  before  the  repealing 
ordinance  of  May  12,  188^,  was  passed  by  the  village  board. 

We  are  disposed,  in  the  determination  of  this  question,  to 
confine  ourselves  to  the  consideration  of  the  ordinance  of 
August  7,  18S2.  The  only  objection  to  the  validity  of  this 
ordinance  is  that  it  gave  complainants  the  period  of  live  years 
in  which  to  commence  the  erection  of  gas  works.  If  the  pro- 
visions of  the  ordinance  relating  to  the  time  within  which  the 
operations  of  the  company  were  to  be  commenced  were  treated 
as  invalid,,  the  remaining  provisions  of  the  ordinance  would 
stand  as  they  are,  not  connected  with  or  dependent  upon  tlie 
time  clause.  The  company  would  be  forced  to  accept  the 
ordinance  and  act  under  it  within  a  reasonable  time.  The  ordi- 
nance then  as  passed  must  be  held  to  have  been  a  valid  grant 
to  the  company  to  lay  gas  pipes  and  mains  in  the  streets  of  the 
village  and  to  furnish  gas  to  the  inhabitants,  and  the  remain- 
ing question  is  whether  said  ordinance  was  accepted  and  acted 
upon  by  the  appellant  within  a  reasonable  time. 

It  appears  from  the  record  that  within  four  months  from 
the  passage  of  the  ordinance  appellant,  through  its  officers, 
procured  a  person  who  had  experience  in  the  construction  and 
operation  of  gas  works,  to  examine  certain  real  estate  in  the 
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village,  in  order  to  determine  its  suitability  as  a  location  for 
such  gas  works  as  appellant  was  required  to  erect;  and  that 
upon  said  expert  reporting  favorably  as  to  said  real  estate,  the 
same  was  purchased  by  appellant  for  the  sum  of  $10,800,  and 
the  title  to  the  same  vested  in  appellants  by  a  sufficient  deed. 

On  May  1,  1883,  and  within  nine  months  after  the  passage 
of  said  ordinance,  Bradley  and  Torrence,  who  were  promoters, 
stockholders  and  officej's  of  the  appellant  company,  made  in 
their  own  names,  with  Springer,  a  contract  for  the  erection  and 
equipment  of  gas  works  upon  the  land  so  purchased  and  held 
by  appellant;  said  works  to  be  ready  to  furnish  gas  within  six 
months  from  the  date  of  said  contract,  and  the  works,  when  so 
completed,  to  be  turned  over  to  the  appellant.  As  considera- 
tion to  Springer,  Bradley  and  Torrence  assigned  to  him  all 
their  interests  in  the  capital  stock  of  the  appellant  company, 
and  in  and  to  its  property  and  franchises,  and  authorized  him 
to  issue  bonds  of  the  company  secured  by  trust  deed  upon  its 
property,  and,  after  said  bonds  were  issued,  Springer  was  to 
re-assign  to  said  Bradley  and  Torrence  one-third  of  the  capital 
stock  of  the  said  company. 

On  May  12th  the  village  was  notified  of  the  purchase  of 
said  land  by  appellant,  and  of  the  making  of  said  contract, 
and  that  such  acts  had  been  done  under  and  in  view  of  said 
ordinance. 

Did  those  acts,  done,  as  we  are  bound  to  believe  from  the 
evidence  they  were  done,  in  good  faith,  constitute  a  sufficient 
acceptance  by  the  appellant  of  said  ordinance,  so  as  to  bind 
the  company  and  create  an  obligation  to  erect  gas  works  and 
furnish  the  inhabitants  of  the  village  with  gas? 

There  does  not  appear  to  have  been  any  formal  acceptance 
of  the  ordinahce  at  the  meeting  of  the  board  of  directors  of 
the  company,  but  while  such  an  acceptance  would  probably  be 
sufficient,  yet  that  the  ordinance  was  so  accepted  need  not  be 
shown,  as  acts  done  upon  the  faith  of  the  ordinance,  which 
are  in  furtherance  of  its  purposes  and  induced  by  it,  and  which 
are  known  to  the  village  or  city  granting  the  ordinance  to 
have  been  done  in  pursuance  and  by  virtue  of  the  ordinance, 
will  amount  to  a  binding  accej^tance  without  any  formal  ac- 
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ce[)tance  by  the  managing  board  of  the  company.  Acts  which 
will  constitute  such  acceptance  must  not  be  such  as  are  merely 
equivocal  in  cliaracter,  but  there  must  be  such  acts  as,  given 
their  fair  import  and  interpretation,  can  be  said  to  be  done  in 
furtherance  of  the  purpose  of  the  act. 

Thus,  it  was  held  by  the  Supreme  Court  of  Indiana,  it  was 
evidence  of  the  acceptance  of  a  railroad  charter  ]iassed  by  tlie 
legislature  in  January,  184r9,  tliat  in  October,  1851,  a  meeting 
was  held  by  a  majority  of  the  corporators  named,  wlien  they 
determined  to  build  the  contemplated  railroad  under  the  char- 
ter.    State  V.  Dawson,  22  Ind.  272. 

We  are  of  opinion  that  the  purchase  by  appellant  of  land 
on  which  to  erect  its  works  after  the  passage  of  the  ordinance, 
and  the  contract  made  for  the  benefit  of  appellant  by  pei-sons 
who  had  iu vested  a  considerable  sum  for  the  promotion  of  the 
enterprise  and  who  were  stockholders  of  appellant,  for  the 
erection  of  gas  houses  and  apparatus  for  appellant,  were  acts 
of  an  unequivocal  character,  done  in  pursuance  of  the  object 
and  purpose  of  the  ordinance,  and  that  when  appellee  liad 
notice  of  those  acts  and  the  intent  and  purpose  for  which  they 
were  done,  it  became  too  late  for  appellee  to  repeal  the  ordi- 
nance, and  that  the  same  was  and  continues  to  be  a  valid  and 
binding  contract  between  the  appellant  and  the  village  of 
ilyde  Park. 

The  suggestion  by  counsel  for  appellee  that  the  land  which 
appellant  purchased  could  be  sold  again,  and  therefore  the 
])urchase  of  it  was  not  acting  upon  the  ordinance  as  reganled 
the  village,  might  be  said  of  any  act  which  the  company  could 
])ei*f orm  short  of  the  actual  laying  of  its  pipe  in  the  streets.  A 
building  erected  by  the  company  could,  after  its  erection,  be 
])ut  to  other  uses  than  the  manufacture  of  gas,  and  excavations 
made  in  the  streets  for  pipe  might  be  filled  up  again  and  no 
pi]^e  be  placed  therein.  The  land  might  be  purchased  and 
the  building  erected  and  the  pipe  laid  as  a  sham  and  a  pre- 
tense, it  is  true,  but,  if  such  acts  were  done  in  good  faith,  it  is 
difficult  to  perceive  why  they  would  not  be  sufficient  accept- 
ance of  such  an  ordinance  as  this  when  brought  to  the  notice 
of  the  village. 
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Such  acts  should  bo  regarded  as  done  in  good  faith  under 
the  ordinance  when  the  officers  of  the  company  so  swear  and 
there  is  no  evidence  to  indicate  the  contrary. 

The  ordinance  having  been  accepted  before  the  repeal  of 
May  12,  18S3,  constituted  a  binding  contract  between  appel- 
lant and  tlie  village,  and  the  village  was  therefore  powerless 
to  set  it  aside,  and  the  attempted  repeal  was  futile  and  with- 
out legal  operation.  City  of  Quincy  v.  Ball  et  al.,  106  III. 
337;  City  of  Burlington  v.  Burlington  Street  Ry.  Co.,  49  la. 
144;  Eailway  Co.  v.  Village  of  Carthage,  30  Ohio  St.  631. 

The  fact  that  the  village  had,  by  ordinance,  granted  exclu- 
sive privileges  to  the  Hyde  Park  Gas  Company,  and  that  said 
company  have  works  in  operation  and  can  supply  the  wants  of 
the  village,  can  have  no  influence  on  the  result  of  this  case. 
The  interests  of  the  village,  or  the  inhabitants  thereof,  are  not 
likely  to  be  injured  by  permitting  two  gas  com})anics  to  dis- 
tribute gas  instead  of  one,  and  it  is  even  possible  that  some 
advantage  may  come  to  the  users  of  gas  by  allowing  the  com- 
petition. 

We  are  of  the  opinion  that  the  court  erred  in  refusing  the 
injunction  prayed  for,  and  the  decree  must  be  reversed  and 
the  cause  remanded,  with  direction  to  allow  the  injunction  in 
accordance  with  the  prayer  of  the  bill. 

Reversed  and  remanded. 


Lewis  Umlauf 

V. 

Victoria  Umlauf. 


Divorce — Custodi/  of  Children — Petition  to  Change — Scope  of  Inquiry. 

1.  Where  a  decree  of  divorce  provided  that  the  children  shoald  remain 
under  the  care,  custody  and  tuition  of  the  mother,  until  the  further  order  of 
the  court,  and  such  decree  has  not  been  brougrht  to  this  court  for  review, 
upon  a  petition  by  the  father  to  have  the  custody  of  the  children  changed 
the  inquiry  is  limited  to  niatteri  set  up  in  the  petition,  arising  since  the 
entry  of  the  decree. 

2.  Upon  the  entry  of  a  decree  of  divorce,  the  court  will  chiefly  regard 
the  good  of  the  children  in  making  provision  for  their  custody. 


L 
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[Opinion  filed  December  7, 188S.] 

Appeal  from  the  Snperior  Court  of  Cook  County;  tbe  Hon. 
Egukrt  Jamieson,  Judge,  presidiug. 

MesBrs.  "Wm.  T.  Ament  and  C  C.  Strawn,  for  appellant. 

Messrs.  Blankk  &  Chytracs  and  John  Woodbeidge,  fur 
appellee. 

Gaey,  J.  On  the  22d  day  of  April,  1887,  in  the  Superior 
Court,  the  appellant  obtained  a  decree  for  divorce  from  the 
appellee  on  the  gi'ound  of  desertion,  and  in  that  decree  tlie 
court  ordered  that  the  two  sons  of  the  parties,  then  aged  nine 
years  and  six  years  and  six  mouths^  respectively,  should  remain 
under  the  care,  custody  and  tuition  of  the  defendant  (appeN 
lee)  until  the  further  order  of  the  court. 

Tlie  court  found  and  recited  in  the  decree,  that  both  parties 
were  fit  to  have  the  custody,  care  and  tuition  of  the  childreu, 
but  that  ''on  account  of  the  tender  ages  and  present  physical 
condition  of  said  children,  it  is  for  their  better  welfare  that 
they  remain"  with  her.  The  decree  also  required  him  to  pay 
her  forty  dollare  per  month  for  their  support.  That  decree 
remains  in  force ;  neither  party  appealed  from  it  It  is  now 
to  be  taken  as  a  wise  exercise  of  the  judicial  discretion  of  that 
court. 

On  the  13th  of  October  in  the  same  year,  the  appellant  pre- 
sented to  that  court  his  petition*  asking  that  the  ctistody  of 
the  childfen  might  be  "restored**  to  him.  The  only  matters 
of  fact  which  he  alleges  as  the  gi'ound  of  his  petition,  and 
which  by  any  construction  can  be  considered  as  relating  to 
what  has  happened  since  the  dec»*ee,  are  stated  in  his  petition 
as  follows: 

"This  petitioner  further  states  to  the  court  that  the  slight 
indisposition  of  said  children,  alleged  to  have  existed  at  the 
time  of  the  entry  of  the  aforesaid  decree,  has  long  since  passed 
away;  that  he  can  properly  support  and  maintain  them  under 
his  own  roof  for  about  one  half  the  sum  of  money  which  the 
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said  decree  required  him  to  pay  for  their  maintenance  else- 
where, and  that  lie  can  not  aflford  the  said  unnecessary  expend- 
iture." The  petition  then  proceeds:  "Petitioner  further 
says  that  he  ought  to  be  invested  with  the  care,  custody  and 
control  of  his  said  son  Arthur,  who  is  now  about  nine  years 
and  six  months  of  age,  and  of  the  brother  of  said  Arthur,  who 
is  now  about  seven  years  of  age,  for  the  reasons  following: 

"1.  Because  it  is  for  the  unquestioned  best  moral  and 
physical  welfare  of  the  said  children. 

"2.  Because  he  can  maintain  the  said  children  on  less 
expense  at  his  own  home. 

"3.  Because  your  petitioner  has  never  waived,  lost  or  for- 
feited his  right  to  the  custody  of  the  said  children. 

"4.  Because  your  petitioner  has  never  committed  any  act 
or  deed  for  which  the  law  of  the  land  will  comi)el  him  to 
maintain  two  separate  homes,  or  to  enforce  a  separation  of  his 
children,  or  that  any  of  them  should,  during  their  minority, 
be  taken  and  kept  away  from  him,  and  to  be  raised  as  in  hos- 
tility and  as  strangers  to  him. 

"  6.  Because  the  law  of  the  land  does  not  reward  the  guilty 
and  punish  the  innocent. 

"Wherefore,  for  the  reasons  aforesaid,  and  for  others  not 
above  stated,  your  petitioner  respectfully  asks  that  justice 
may  be  done  to  him  and  to  his  children,  and  that  the  said 
children,  Arthur  and  Oscar,  may  be  restored  to  the  custody 
of  petitioner." 

On  the  hearing  of  the  petition  the  only  evidence  introduced 
as  to  what  in  this  opinion  are  called  "matters  of  fact,"  related 
to  the  physical  health  of  the  children,  and  the  cost  of  the  peti- 
tioner of  maintaining  the  children  at  his  own  house,  being  less 
than  he  was  required  to  pay  to  the  appellee.  As  to  the 
amount  he  is,  by  the  decree,  required  to  pay,  it  appears  by  the 
record  that  the  court  was  inclined  to  reduce  it,  but  the  ap])el- 
lant  did  not,  in  his  petition  or  at  the  hearing,  ask  for  a  reduc- 
tion, and  he  can  not  assign  as  error  that  the  court  failed  to  do 
what  was  not  asked. 

Without  reciting  the  evidence  it  is  sufBcient  to  say  that  it 
does  not  appear  that  the  condition  of  the  children  had  changed 
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since  the  decree,  except  that  they  were  a  few  months  older. 
The  effort  of  the  appellant,  on  the*  hearing  of  the  petition 
and  on  this  appeal,  is,  ineflfcct,  to  review  the  decree  of  divorce 
so  far  as  it  relates  to  the  custody  of  the  children.  That  can 
not  be  done  on  this  appeal. 

That  this  court  should  review  that  decree,  it  must  be  brought 
here  by  appeal  or  writ  of  error.  All  reasons  addressed  to  this 
court,  on  this  appeal,  wliy  the  court  ought  to  have  changed 
the  custody  of  the  children,  must  be  based  upon  what  has 
happened  since  the  decree,  and  not  upon  the  character  or  con- 
dition of  the  parties,  or  of  the  children,  at  the  time  the  decree 
was  made. 

The  relative  cost  to  the  petitioner  of  the  two  modes  of 
supporting  the  children  is  not  a  now  ground.  It  exists,  and 
at  the  time  of  the  decree  existed,  in  the  nature  of  things. 

The  custody  of  children  in  cases  of  divorce  is  a  subject  as 
delicate  as  any  with  which  courts  have  to  deal.  The  good  of 
the  child  is  the  chief  thing  to  be  regarded.  2  Bishop  M.  & 
D.  Sec.  529;  Hewitt  v.  Long,  76  111.  309. 

In  Wilkinson  v.  Deming,  80  111.  342,  it  is  held  that  where  a 
decree  of  divorce  gives  to  the  complainant  absolutely  the  ens- 
tody  of  a  child,  it  takes  from  the  defendant  all  power  there- 
after over  the  infant  until  it  shall  be  restored  by  the  action  of 
a  proper  court.  Whether  the  custody  shall  be  given  to  the 
complainant  or  defendant,  is  to  be  determined  by  the  court 
when  it  enters  the  decree  for  divorce.  A  decree,  if  wrong,  is 
just  as  invulnerable  to  collateral  attacks  as  a  right  one.  This 
o(»urt  does  not  intimate  that  the  decree  between  these  parties 
was  not  right.  The  court  that  has  before  it  the  ]iarties  and 
tlie  children  has  the  same  superior  facilities  for  judging  as  to 
the  proper  custody  that  a  jury,  or  a  court  trying  a  cause  with- 
out a  jury,  has  for  passing  upon  the  credibility  of  the  wit- 
nesses.    The  whole  case  is  not  here  for  a  trial  de  7iow. 

Great  stress  is  laid  by  the  appellant  upon  the  assumed  facts 
that  the  ap))ellee  treats  the  children  with  cruelty,  is  raising 
them  in  hostility  to  the  appellant,  and  permits  them  to  associ- 
ate with  one  person  named,  with  whom  no  association  by  them 
ought  to  be  allowed.     In  this  petition  no  such  ground  for 
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changing  the  custody  was  alleged.  If,  however,  the  rule  that 
the  allegations  and  the  evidence  must  correspond  to  each  other 
were  relaxed,  the  case  only  shows  tliat  the  aj)pellant  and  his 
witness  testify  that  the  oldest  one  of  the  children,  in  inter- 

m 

views  with  them,  said  that  this  improper  associate  came  and 

stayed  frequently  over  night,  and  played  with  him;  that,  at  the 

time  of  one  of  the  interviews,  this  boy  had  a  bruise  on  his  ^^J 

head,  and  said  his   mother   whipped    him   often;    and    they 


•/i 


described  the  conduct  of  appellee  and  the  chi'dren,  especially  ^*^i 

the  youngest,  indicating   that   the   children   were  taught  to  ^'-^l^ 

regard  the  appellant  with  aversion. 

The  children,  who  were  on  the  stand  as  witnesses,  deny  the 
whole  matter,  as  does  the  appellee,  and  to  some  extent  she  is 
corroborated  in  several  particulars  by  other  witnesses.  It 
appears  that  the  boys  have  two  uncles  of  the  same  lirst  name. 
The  appellant  insists  that  the  boys  are  permitted  to  associate 
with  the  bad  one,  while  the  ap])ellee  contends  that  it  is  the 
other.  What  was  the  extent  of  the  intercourse,  and  with 
whom,  was  for  the  Superior  Court,  upon  the  conflicting  testi- 
mony, to  decide. 

And  as  to  the  sentiments  of  the  children  toward  the  appel- 
lant, and  the  influence  exerted  to  produce  them,  the  treatment 
of  the  children  by  the  appellee,  and  the  many  considerations 
by  which  what  would  be  for  the  welfare  of  the  children  is  to 
be  determined,  the  presence  of  the  parties  and  the  childi-en  in 
the  court  was  an  aid  which  a  court  of  review  can  not  have. 

The  only  inquiry  is  whether  the  court  erred  in  not  chang- 
ing the  custody  because  of  a  changed  condition  of  the  parties 
or  the  children,  or  improper  conduct  by  the  appellee  since  the 
decree,  and  there  being  no  such  error  the  decree  dismissing 
the  petition  is  afl^rmed. 

Decree  ajfirined. 
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South  Park  Commissioners 

V. 

« 

Charles  B.  Phillips  et  al. 

Inferrerting  Petition  to  Enforce  Equitable  Lien  on  Fund  in  a  Court 
of  Eq uity — Jurisdiction — Jury — Discretion — Findings  of  Fact — Practice — 
Attorney's  Fees — Lien, 

1.  A  court  of  equity  having  custody  of  a  fund  is  the  proper  forum  in 
which  to  assert  an  equitable  lien  thereon.  Where  an  intervening  petition 
is  filed  for  that  purpose,  and  the  defendant  answers,  he  thereby  submits  the 
:6sue  to  the  court  and  is  bound  by  its  action.  Whether  the  is5(ue  shall  there- 
after be  submitted  to  a  jury  is  wholly  within  the  discretion  of  the  chancellor. 

2.  In  the  case  presented  it  is  held:  That  the  master's  report  contnins 
findings  of  fact  which  fully  support  the  decree;  that  the  confirmation  of  the 
report  by  the  decree  wa<<,  in  legal  effect,  the  adoption  of  such  findings  as  the 
basis  of  the  decree;  that  the  defendant  should  have  preserved  the  evidence 
in  the  record,  if  he  desired  to  have  this  court  review  the  findings  of  fact 
upon  which  the  decree  is  based;  and  that  the  question  of  lien  for  attorney's 
fees  is  not  involved,  as  the  lien  sought  to  be  asserted  grew  out  of  an  express 
contract  and  assignment  of  a  portion  of  the  fund. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  Countj;  tlie  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Mr.  John  Gibbons,  for  Charles  B.  Phillips. 

Mr.  n.  S.  Monroe  and  W.  J.  Tewkesbury,  for  petitioners. 

MoRAN,  J.  On  November  2, 1885,Monroe  and  Tewkesbury, 
attorneys  at  law,  filed  an  intervening  petition  in  the  above 
entitled  cause  against  said  Charles  B.  Bhillips,  alleging,  in  sub- 
stance, that  petitioners  had  Rendered  to  Phillips  certain  legal 
services  in  trying  and  arguing  the  cause  of  said  Phillips  against 
South  Park  Commissioners,  which  services  were  rendered  in 
pursuance  of  two  certain  agreements  of  said  Phillips,  which 
were  in  the  words  following: 
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'*  For  and  in  consideration  of  the  legal  services  of  Henry 
S.  Monroe  in  appearing,  tidying  and  argning  the  case  now 
pending  before  Judge  Tiilej,  or  in  appearing  and  trying  said 
cause  in  the  United  States  Court  in  and  for  the  Xorthern 
District  of  Illinois,  in  case  said  cause  is  transferred  to  that  court, 
so  far  only  as  the  validity  of  certain  pretended  contracts  be- 
tween CharlesB.  Phillips  and  the  South  Park  Commissioners, 
or  between  said  C.  B.  Phillips  and  Cory  don  Beck  with  are  con- 
cerned (it  being  understood  that  the  only  service  to  be  required 
of  said  Monroe  is  to  defend  said  Pliillips  against  said  pretended 
contracts  to  the  best  of  his  ability),  I,  the  said  C.  B.  Phillips. 
hereby  agree,  out  of  whatever  I  may  receive  from  said  park 
commissioners,  or  through  an  order  and  decree  of  any  court, 
distributing  the  fund,  I  shall  receive  for  the  land  approj)riatcd 
,  for  park  purposes,  to  pay  to  said  Monroe  for  such  service  the 
sum  of  $2,000,  and  this  contract  shall  be  regarded  as  an  order 
and  voucher  for  said  above  mentioned  service.  It  beini? 
understood  that  said  sum  shall  be  paid  only  out  of  said  fund. 
The  further  sum  of  §500  is  to  be  allowed  for  the  transfer  of 
this  cause  to  the  United  States  court. 

(Signed)  "  C.  Bukton  Phillips." 

"In  consideration  of  the  past  services  of  Monroe  and 
Tewkesbury  in  my  suits,  and  in  consideration  of  their  procur- 
ing a  bondsman  to  appeal  the  case  lately  decided  by  Hon.  M. 
F.  Tuley  to  the  Supreme  Court,  and  of  their  preparing  and 
arguing  said  cause  and  rendering  such  service  in  my  other 
cases  as  I  may  desire  them  to  perform,  I  hereby  assign,  trans- 
fer vand  set  over  to  said  Monroe  and  Tewkesbury  sufficient  of 
the  moneys  to  become  due  from  the  South  Park  Commis- 
sioners to  me  for  my  interest  in  the  land  mentioned  in  the 
decree  of  said  M.  F.  Tuley  aforesaid,  to  indemnify  fully  any 
one  signing  my  said  bond,  and  also  to  pay  said  Monroe  and 
Tewkesbury  for  the  services  rendered  and  to  be  rendered  by 
them  and  all  their  advances  and  expenses  in  my  case  over  and 
above  the  sum  of  two  thousand  dollars,  for  which  I  have 
given  them  an  assignment  as  stated  therein.  In  case  of  any 
disagreement  between  myself  and  said  Monroe  and  Tewkes- 
bury as  to  the  value  of  their  services,  the  judge  of  the  court 


oo. 


82  Appellate  Courts  of  Illinois. 

Vol.  27. J  South  Park  Conioiissioners  v.  Phillips. 

who  shall  have  charge  of  the  case  and  the  distribution  of  the 
moneys  to  be  paid  by  the  South  Park  Comrnissioners,  shall 
decide  upon  the  amount  due  sfiid  Monroe  and  Tewkesbury, 
and  said  Monroe  and  Tewkesbury  shall  have  tlie  ri^ht  to  draw 
said  amount  and  then*  receipt  therefor  shall  be  a  full  acquit- 
tance for  the  same. 
"Chicago,  March  4,  1885. 

(Signed)         "C.  B.  Phillips." 

An  itemized  bill  of  services  rendered  is  set  out  in  the  peti- 
tion and  it  is  alleged  that  there  was  a  decree  rendered  in  said 
case  of  South  Park  Commissioners  v.  Phillips  whereby  said 
Phillips  was  to  receive  a  large  sum  of  money,  which  money 
was  paid  into  court;  that  said  Phillips  has  prayed  an  appeal 
in  said  cause,  and  declines  to  pay  the  amount  due  to  petition- 
ers, and  petitioners  claim  a  lien  on  the  fund  decreed  to  be  paid 
to  said  Phillips,  and  have  given  notice  of  such  claim  to  the 
South  Park  Commissioners.  Prays  for  a  rule  on  Phillips  to 
answer,  and  that  petitioners  'be  awarded  the  amount  of  their 
claim,  and  said  Phillips  be  decreed  to  pay  the  sum  out  of  said 
fund,  etc. 

Phillips  did  not  demur  to  this  petition,  but  answered  the 
same,  denying  that  petitioners  were  entitled  to  recover  any- 
thing for  their  alleged  services,  but  admitting  the  making  of 
the  contracts  above  set  out.  A  replication  was  filed  to  the 
answer,  and  on  May  21,  1887,  on  notice  to  Phillips,  the  conrt 
ordered  the  matter  of  said  petition  to  be  referred  to  a  master 
to  take  proof  of  the  material  allegations  in  said  petition  con- 
tained, and  report  the  same  with  the  findings  thereon  to  the 
court. 

On  May  25,  1887,  Phillips  filed  a  motion  in  writing  for  a 
trial  by  jury  upon  the  issues  of  fact  made  by  the  petition,  and 
to  set  aside  the  reference  to  the  master,  which  motion  the 
court  denied. 

On  November  7,  1887,  the  master  filed  his  report,  finding 
the  amount  due  the  petitioners  to  be  ?5,317.  Exceptions  to 
said  report  were  tiled  and  were  heard  by  the  court,  and  wei-o 
sustained  as  to  certain  items,  so  as  to  reduce  the  amount 
allowed    to   petitioners   to   $4,317,  for   which  a  decree   was 
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entered  in  favTDr  of  petitioners,  and  that  amount  directed  to 
be  paid  out  of  the  fund  in  court  in  said  cause  of  fcJouth  Park 
Commissiuners  v.  Phillips. 

From  this  decree  an  appeal  is  prosecuted  by  Pliillips  -to 
this  court. 

Counsel  for  appellee  makes  as  his  first  point  against  the 
decree  that  the  court  of  chancery  had  no  jurisdiction  to  try 
the  question,  and  that  even  if  tlie  court  had  jurisdiction  it  had 
no  right  to  deprive  appellant  of  trial  by  jury  on  the  issues 

involved. 

The  objection  to  the  jurisdiction  of  the  court  comes  too 
late.  The  case  belongs  to  a  class  of  cases  involving  contracts 
and  the  like,  which,  while  they  do  not  come  within  the  ordi- 
nary jurisdiction  of  a  court  of  equity,  yet,  inasmuch  as  these 
matters  only  want  some  equitable  element  to  bring  the  case 
within  such  jurisdiction,  the  defendant,  by  answering  to  the 
merits  instead  of  demurring,  submits  the  canse  to  the  court, 
and  will  not  be  permitted  to  afterward  raise  the  question  of 
jurisdiction  for  the  first  time  on  the  hearing,  much  less  on 
appeal.  Eichards  et  al.  v.  L.  S.  &  M.  S.  Ry.  Co.,  12tl:  III.  519 ; 
Same  case,  25  111.  App.  344. 

A  court  of  equity  having  custody  of  a  fund  is  the  proper 
forum  in  which  to  assert  an  equitable  lien  upon  the  same,  and 
while  it  is  true  that  the  amount  due  petitioners  for  services 
was  an  issue  properly  triable  in  a  court  of  law,  yet  appellant 
by  his  answer  submitted  that  issue  to  the  court  in  equity,  and 
the  court  acted  thereon  and  he  is  bound.  1  Dan.  Ch.  Pr. 
608-610.  Having  submitted  his  case  to  the  court  of  chancery 
he  was  bound  to  proceed  with  the  trial  thereof  in  compliance 
with  the  practice  of  that  court  The  regular  mode  of  set- 
tling issues  of  fact  in  chancery  is  by  reference  to  the  master, 
and,  while  it  is  in  the  power  of  the  court  to  submit  issues  of 
fact  to  the  jury,  still  the  granting  or  refusing  a  motion  to  re- 
fer an  issue  to  a  jury  is  a  matter  wholly  within  the  discretion 
of  the  chancellor,  and  his  action  on  the  matter  will  not  be 
reviewed.  Dowden  v.  Wilson,  71  111.  485;  Kussel  v.  Paine, 
45  111.  350;  Milk  v.  Moore,  39  111.  584;  Flaherty  v.  McCor- 
mick,  113  111.  538. 
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The  master's  report  is  on  file  and  is  a  part  of  the  record, 
but  there  is  no  certificate  of  evidence,  and  we  are  unable  to 
6ay  what  evidence  was  heard  by  the  master  or  by  the  court, 
except  as  certain  testimony  is  recited  in  the  report  of  the 
master. 

There  were  certain  exceptions  filed  to  the  report  by  appel- 
lant, the  third  of  which  was  sustained  by  the  coui*t,  and  the 
report  in  all  other  respects  confirmed  by  the  court.  The 
master's  report  contains  findings  of  fact  which  fully  support 
the  decree,  and  the  confirmation  of  the  report  by  the  decree 
is  a  confirmation  of  such  findings  of  fact,  and  in  legal  effect 
an  adoption  of  such  findings  as  the  basis  of  the  relief  granted 
bv  the  decree. 

If  appellant  desired  to  have  this  court  review  the  findings 
of  fact  upon  whicli  the  decree  is  based,  he  should  have 
brought  the  testimony  to  this  court  in  the  proper  manner,  so 
that  we  might  inquire  from  it  whether  the  facts  were  errone- 
ously found. 

In  the  absence  of  such  evidence  we  are  obliged  to  conclude 
tliat  it  warranted  the  findings  made  by  the  master  and  con- 
firmed by  the  decree.     Groenendyke  v.  Coffeen,  109  111.  325. 

Counsel  has  cited  a  number  of  authorities  on  the  question 
of  lien  for  attorneys'  and  solicitors'  fees.  !No  such  question 
is  involved  in  this  case.  Here  the  lien  sought  to  be  asserted 
grew  out  of  an  express  contract  and  assignment  of  a  portion 
of  the  fund. 

The  decree  of  the  Circuit  Court  must  be  affirmed. 

Decree  affirmed. 


Orson  H.  Brooke 

V. 

Bridget  O'Boyle. 


Trespass — Peaceable  Entry — Fence  in  Street — Instructions. 

1.    If  a  fence  is  in  a  street,  any  person  may  remove  it  without  being 
guilty  of  trespass. 
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2.  Where  the  owner  of  land,  having  the  right  to  immediate  possession, 
makes  entry  thereon  in  a  quiet  and  peaceabli^  manner,  or  Tvithout  actual 
force  or  violence,  he  is  not  liable  in  trespass  to  one  who  has  neither  the 
right  of  property  nor  to  the  possession. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  Circuit  Court  of  Cook  County^  the  Hon. 
EiOHARD  S.  TuTHiLL,  Judgc,  presiding. 

Messrs.  Hutchinson  &  Luff,  for  appellant 
No  counsel  appeared  for  appellee, 

Gary,  J.  This  was  an  appeal  from  a  justice  of  the  peace, 
and  the  cause  of  action  which,  by  the  evidence,  the  plaintiff 
claimed  to  have,  was  for  a  trespass  committed  in  tearing  down 
a  fence. 

There  was  conflicting  evidence  as  to  possession  by  the 
plaintiff  and  as  to  title  in  the  plaintiflf,  or  in  Drexel,  for  whom 
the  appellant  acted.  Also  as  to  whether  the  fence  was  in  a 
public  street. 

For  the  appellee  the  court  instructed  the  jury  as  follows : 

"  5.  The  court  further  instructs  the  jury  that  in  order  to  main- 
tain an  action  for  trespass  it  is  only  necessary  for  the  plaintiflf 
to  prove  that  she  was  in  the  actual  peaceful  possession  of  the 
property  upon  which  the  trespass  is  alleged  to  have  been 
committed,  and  that  the  defendants,  or  some  one  or  more  of 
them,  unlawfully  interfered  with  such  possession. 

"  6.  The  court  instructs  the  jury  that  although  possession 
of  land  may  be  acquired  wrongfully  by  the  plaintiflf,  this  will 
not  justify  even  the  owner  of  property  in  entering  and  taking 
possession  forcibly  against  the  will  of  the  person  in  posses- 
sion. 

There  was  no  evidence  of  any  breach  of  the  peace,  if  that 
would  make  any  diflference  in  trespass  qua?'e  clausum  /regit 
The  appellee  was  not  present  when  the  fence  was  torn  down. 
One  of  the  witnesses,  who  does  not  appear  to  have  any  rela- 
tion with  her,  said  he  saw  it  being  done  and  told  the  men  that 
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the  fenoo  belonged  to  appellee,  and  ordered  them  to  stop, 
which  they  did. 

The  first  instniction  ia  wrong  in  taking  from  the  Jury  the 
question  whether  the  fence  was  in  the  street.  If  it  was,  any- 
body might  tear  it  down.  Marcy  v.  Taylor,  19  III.  634:.  The 
word  "unlawfully^'  in  the  last  line  does  not  help  it  Ques- 
tions of  law  are  not  to  be  left  to  the  jury.  Bailey  v.  God- 
frey, 54  111.  507;  Howard  F.  &  M.  Ins.  Co.  v.  Cornick,  24 
III.  455. 

And  if  appellant  acted  under  one  claimins^  title,  an!  if  there 
was  any  evidence  tending  to  prove  that  title,  then  b>th  instruc- 
tions were  wrona^.  The  heresy  introdncpd  into  the  law  of  this 
State  in  1886,  based  upon  Diistan  v.  Cowdry,  2»3  Vt.  635,  has, 
after  much  pruning,  been  got  rid  of  in  Fort  Dearborn  Lodge 
V.  Klein,  115  III.  177.  The  owner  may  take  from  a  wrongful 
holder  his  own,  if  he  can  do  so  without  a  breach  of  the  peace. 
If  a  breach  of  the  peac3  is  committed,  then,  in  trespass  vi  et 
armi^^  it  may  bo  determined  who  was  in  the  wrong  as  to  that. 
Sec.  2,  Chit.  PI.  696  et  8&q,  (16th  Am.  from  the  7th   Eng.  Ed.) 

The  remedy  by  forcible  entry  is  not  touched  by  this  return 
to  the  common  law  in  trespass. 

For  these  errors  in  the  instructions  the  judgment  is  re- 
versed. 

Heversed  and  remanded. 


The  Chicago  City  Railway  Company 

V. 

Mary  Gillam,  Adm^x,  etc. 

Personal  Injuries— Next  of  Kin — Damages  for  Widow* s  Sorrow. 

In  action  by  a  widow  to  recover  damages  from  a  street  railway  com- 
pany for  causing  the  death  of  her  husband,  itiahfld:  That,  to  sustain  the 
verdict  for  the  plaintiff,  the  record  should  show  who  were  the  next  of  kin, 
and  whether  the  death  of  deceased  was  a  financial  lo^s  to  any  of  his  family; 
and  that  an  instruction  touching  the  allowance  of  damages  for  the  plaintiff's 
sorrow  was  erroneous. 
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[Opinion  filed  December  7,  188S.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  C.  M.  Hardy,  for  appellant. 

Messrs.  MuNif  &  Wheeler,  for  appellee. 

Per  Cv/riam.  This  is  an  appeal  from  a  judgment  for 
$4,000  damages  awarded  to  appellee  by  a  jury,  as  compensa- 
tion to  the  widow  and  next  of  kin  of  Gabriel  Steiger,  for  the 
negligence  of  appellant  in  causing  the  death  of  said  Steiger. 
The  record  presents  no  case  for  recovery,  much  less  a  recovery 
of  $4,000.  There  is  no  proof  as  to  who  were  the  next  of  kin 
of  deceased,  nor  whether  his  death  was  a  financial  loss  to  any 
of  his  family  or  relatives  who  may  have  survived  him. 

It  is  practically  admitted  by  appellee's  counsel  that  the  evi- 
dence in  the  case  must  be  supplemented  by  the  averments  of 
the  declaration  to  make  out  a  case.  The  second  instruction 
for  the  plaintiff  contained  an  implication  that  damages  might 
be  allowed  for  the  widow's  sorrow.  That  is  contrary  to  the 
well  known  and  familiar  rule  settled  by  repeated  adjudications 
of  the  Supreme  Court  of  this  State. 

The  judgment  will   have   to  be  reversed  and   the  cause 

remanded. 

lieversed  and  remanded. 


Rachel  Davies 

V. 

IvA  I.  Phillips. 

Practice—  Trial  hy  the  Court — Presumption — Conflict  of  Evidence, 

1.  Where  a  case  is  tried  without  a  jury,  and  no  propositions  of  law  are 
Bul)mittedto  be  held  by  the  court,  it  will  be  presumed  that  all  questions  of 
law  were  correctly  decided. 

2.  In  such  a  case,  if  the  evidence  is  conflictingf,  and  the  findini?  of  the 
court  below  is  not  manifestly  against  its  weight,  such  dnding  is  conclusive 
upon  this  court. 


27    S87 

78  err 


^  :sr 

387 

87    693 
87    694 

1  27 

387 

102 

1809 

27 

8«7 

106 

^480 

100 

*606 

109 

•168 

27 
115 


387 
^608 


'SSS  Appellate  Courts  op  Illinois. 

Vol.  27.]  Daviea  v.  Phillips. 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KicHARD  S.  TuTHiLL,  Judgo,  presiding. 

Mr.  Geoboe  W.  Cass,  for  appellant. 

Messrs.  C.  E.  Cbuikshank  and  Fbed.  H.  Atwood,  for 
appellee. 

jPer  Curiam.  Tliiscase  was  submitted  to  the  court  for  trial 
without  a  jury,  and  the  finding  of  the  court  was  against  appel- 
lant and  in  favor  of  appellee. 

No  propositions  of  law  were  submitted  to  the  coui-t  to  be 
held  by  either  party,  and  it  must  therefore  be  assumed  that 
the  court  decided  all  questions  of  law  which  arose  in  the  case, 
correctly. 

The  assignment  of  error  is  that  the  finding  of  the  court  is 
contrary  to  the  law  and  the  evidence.  If  the  court  was  cor- 
rect in  finding  the  issue  of  fact  in  favor  of  plaintiff,  then  the 
law  entitled  him  to  a  judgment.  So  that  the  question  here  is, 
does  the  record  contain  evidence  which  supports  the  finding 
of  the  court.  The  question  arises  just  as  it  would  upon  a 
verdict  in  favor  of  the  plaintiff  where  the  jury  had  been  fully 
and  correctly  instructed  by  the  court. 

We  have  examined  the  evidence  in  the  record  with -care, 
and  while  it  is  certainly  conflicting  on  material  points,  we  are 
unable  to  say  that  there  is  not  evidence  to  sustain  the  finding 
of  the  court;  while,  if  the  finding  of  the  court  had  been  tlie 
other  way,  we  should  not  have  felt  authorized  to  interfere 
with  it  on  appeal,  we  find  no  such  preponderance  against  the 
finding  as  it  stands,  as  would  warrant  our  setting  it  aside. 
Where  there  is  a  confiict  of  evidence  and  no  en'or  of  law 
intervenes,  it  necessarily  follows  that  the  finding  of  the  trial 
court  must  be  treated  as  binding  on  the  parties,  unless  it 
appears,  from  an  inspection  of  the  entire  record,  that  such 
finding  is  clearly  and  manifestly  against  the  weight  of  the 
evidence. 
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So  where  the  evidence  would  warrant  conflicting  inferences 
to  be  dimwn  from  facts  proved,  as  might  be  contended  in  this 
case,  the  inference  drawn  by  the  trial  judge  must  be  held 
conclusive  on  the  parties,  and  binding  on  a  reviewing  court. 

No  such  conditions  appear  on  our  inspection  of  this  record 
as  warrants  interference  by  us  with  the  judgment  rendered  by 
the  Circuit  Court,  and  the  same  must  therefore  be  afiirmed. 

Judgment  affirmed. 


William  L.  Brown 

V. 

Horace  A.  Tuttle  et  al. 
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Pracfice — Default  an  to  One  of  Two  Defendants — Discontinuance  as  to 
the  Other — Material  Amendment — Right  of  Remaining  D^endant  to 
Plead. 

1.  Where  two  or  more  are  sued  jointly  ex  contractu,  the  recovery  must  be 
agiiinst  all  or  none  of  the  defendants. 

2.  After  a  default  by  one  of  two  defendants  who  have  been  sued  jointly 
ex  contractu^  the  plaintiff  can  not  discontinue  ae  to  the  other  and  so  amend 
the  declaration  as  to  changpe  a  joint  liability  to  a  several  and  individual  one, 
and  then  enter  judgement  without  notice  against  the  defendant  who  has  suf- 
fered a  default 

3.  After  such  material  amendment  a  refusal  to  allow  the  remaining 
defendant  to  plead  to  the  declaration  as  amended,  is  error. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Supreme  Conrt  of  Cook  County;  the  Hon. 
ELLiorr  Anthony,  Judge,  presiding. 


Mr.  Frederic  Ullmann,  for  appellant. 
Messrs.  Gorton  &  Blaine,  lor  appellees. 


MoRAN,  J.     Appellees  brought  an  action  against  appellant 
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impleaded  with  A.  B.  Meeker.  Meeker  filed  a  plea  of  non- 
assumpBitY  and  on  his  motion  a  bill  of  particulars  was  ordered, 
which,  when  filed,  showed  an  account  between  A.  E.  Meeker  & 
Company  and  Tnttle,  Masters  &  Company.  After  the  filing 
of  said  bill  of  particulars  appellant  was  defaulted,  and  at  the 
January  term,  1888,  ])laintiff  discontinued  the  cause  as  to  A. 
B.  Meeker,  without  notice  to  appellant  and  without  takins^ 
any  rule  on  him  to  plead,  and,  without  making  any  change  in 
the  declaration,  damages  were  assessed  and  a  judgment 
entered  against  him.  At  the  same  term  appellant  moved  to 
set  aside  the  judgment,  but  the  court  refused  said  motion,  but 
on  a  cross-motion  ordered  that  the  name  of  Meeker  and  the 
word  co-partners  be  stricken  from  the  declaration  wherever 
they  occurred  therein,  and  that  such  other  amendments  be 
made  therein  as  might  be  necessary  to  show  that  said  declara- 
tion was  against  Wm.  L.  Brown  individually.  Thereupon  a)  - 
pellant  asked  leave  to  plead  to  the  amended  declaration,  but  the 
court  denied  such  leave. 

We  are  of  opinion  that  the  course  of  practice  adopted  by 
the  court  below  in  this  case  was  irregular.  The  action,  as  it 
stood  at  the  time  Brown  was  defaulted,  was  for  a  joint  liability 
against  Meeker  and  himself.  Had  the  proof  shown  that  such 
joint  liability  did  not  exist  it  would  have  been  fatal  to  plaintiff, 
for  the  rule  is  where  two  or  more  are  sued  jointly  ex  cofitraetUy 
the  recovery  must  be  against  all  or  it  can  be  against  none. 

•Brown  might  be  willing  to  let  a  judgment  go  against  him- 
self and  Meeker;  he  might  have  no  defense  to  such  action,  and 
yet,  after  the  suit  was  dismissed  against  Meeker,  he  might 
have  a  defense  by  a  plea  in  abatement,  because  Meeker  was 
not  joined  with  him.  He  should  have  been  allowed  an  oppor- 
tunity at  some  stage  of  the  proceedings  to  plead  to  the  amended 
dL'cianition,  and  as  he  bad  no  notice  of  the  dismissal  of 
Meeker,  and  had  not  been  ruled  to  plead  before  judgment, 
leave  should  have  been  given  him  to  plead  when  the  amend- 
ment in  the  declaration  was  actually  made.  To  dismiss  one 
of  two  persons  sued  jointly  out  of  the  action,  and  so  change 
the  declaration  as  to  charge  a  several  and  individual  instead 
of  a  joint  liability,  is  to  make  a  material  amendment 


First  District— March  Term,  1888.        391 

- 

Turner  v.  Klekr. 

-U-  -  -  ■  ■  I  I  ,  i  Ml,    ■  _  I  ^^,^^— ^W^^— ^-^^M^— ^^^.^—^B  ■  — 

"When  such  a  material  amendment  is  made  in  the  declaration 
the  defendant  has  the  right  to  plead  to  the  declaration  as  so 
amended,  and  a  refusal  to  permit  him  to  do  so  is  error. 
McCarthy  v.  Neu,91  111.  130;  Griswold  v.  Shaw,  79  111.  449; 
Johnson  v.  Glover,  20  111.  App.  588. 

The  court  erred  in  refusing  to  allow  appellant  to  plead  to 
the  declaration  when  amended,  and  for  such  error  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


James  Turner 

V. 

Hynek   Klekr. 


Personal  Ittjuries — Klevatov  Shaft — Invitation  to  Enter — Instructions. 

1.  Where  one  ia  injured  by  fallinpr  into  an  elevator  shaft  in  a  portion  of 
a  meat  market  which  is  not  open  to  the  public,  he  can  not  recover  damages 
therefor  unless  be  entered  such  part  of  the  premises  upon  express  or  implied 
invitation. 

2.  In  the  case  presented  the  question  whether  it  was  proper  for  the 
plaintiff  to  go  to  the  place  where  he  was  injured  except  upon  invitation, 
was  not  submitted  to  the  jury  by  the  instructions  given. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  CookCountj;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Appellant  was  the  owner  of  a  meat  packing  house  in  Janu- 
ary, 1885,  where  appellee,  who  was  in  the  retail  butcher  busi- 
ness, and  others,  were  in  the  habit  of  resorting  to  buy  meats 
for  their  trade.  On  January  27th  of  that  year,  between  three 
and  five  o'clock  p.  m.,  appellee  called  at  said  packing  house  to 
purchase  meats  in  the  usual  course  of  his  business.  The 
superintendent  of  the  packing  house,  seeing  him,  called  the 
foreman,  John  Paul,  to  attend  to   his  wants.     There  was  a 
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business  office  in  the  packing  boasc  and  from  twenty  to 
twenty-five  feet  distant  from  the  office  was  an  elevator  shaft, 
which  at  that  time  was  unguarded,  the  car  being  at  somo 
higher  point  in  the .  building.  Adjoining  the  elevator  shaft 
was  the  sweat  box,  where  the  meats  were  stored  for  the  pur- 
pose of  keeping  them  from  freezing. 

Paul,  under  the  instructions  of  the  superintendent,  after 
learning  what  kind  of  meats  appellee  wanted,  proceeded  ti» 
the  sweat  box.  Appellee  testified  that  he  was  told  by  Paul 
to  come  on,  and  in  this  ho  was  corroborated  by  Paul,  although 
there  was  other  evidence  tending  to  discredit  both  of  them  on 
that  point.  In  attempting  to  follow  Paul,  appellee  fell  into 
the  elevktor  shaft  and  was  injured.  Evidence  was  given  tend" 
ing  to  prove  that  the  customer  were  not  in  the  habit  of  going 
to  the  sweat  box  for  meats. 

This  action  was  brought  by  appellee  against  appellant  to 
recover  damages  for  the  injury  received  by  such  fall.  There 
was  a  verdict  and  judgment  for  §1,000  against  appellant^from 
which  he  appeals. 

Messrs.  Stiles  &  Lewis,  for  apjiellaut. 

Messrs.  Blum  &  Blum,  for  appellee. 

Gaenett,  p.  J.  One  theory  upon  which  this  case  was  tried 
in  the  court  below,  and  lias  been  argued  liere,  is  that  appellee 
was  present  at  the  particular  place  in  the  building  where  the 
injury  occurred  without  any  justification  or  excuse,  unless  he 
was  invited  there  by  appellant^s  foreman.  That  element  we 
consider  the  turning  point  in  the  case.  Whether  appellee  was 
so  in  the  wrong  or  not,  was  a  question  of  fact  for  the  jury, 
and  should  have  been  submitted  under  proper  instructions. 
The  first  instruction  given  for  the  plaintiff  was  as  follows: 
"  The  jury  is  instructed,  as  a  principle  of  law,  that  a  citstomer 
has  a  right  to  expect  that  reasonable  care  will  be  exercised  by 
the  occupier  of  premises  to  prevent  injuries  from  any  unusual 
danger  to  which  he  may  be  exposed  of  which  the  occupier 
has  knowledge  or  ought  to  have  knowledge.     And  this  is  true 
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whether  the  eastomer  is  actually  bargaining  at  the  time  of  the 
occarrence  of  the  injury  or  actually  buys  or  not." 

Following  that  instruction  the  jury  might  have  fonnd  a  ver- 
dict for  the  plaintiff,  while  believing  that  customers  were  not 
in  the  habit  of  going  to  the  sweat  box,  and  that  there  was  no 
express  or  implied  invitation  to  them  to  go  to  that  part  of  the 
building  where  the  elevator  shaft  was  located.  That  statement 
is  a  broader  pro|X>sition  than  the  authorities  sustain.  The 
case  is  not  different  in  principle  from  Zocbisch  v.  Tarbell  et 
al.  10  Allen,  385,  where  it  was  held  that  a  customer  of  defend- 
ants, calling  on  business  at  the  shop  of  the  latter  and  going  to 
a  place  in  the  building  where  customers  or  visitors  were  not 
accustomed  to  go,  without  any  invitation,  express  or  implied? 
and  without  the  knowledge  or  assent  of  the  defendants,  or 
their  servants,  could  not  recover  damages  for  injuries  received 
in  falling  through  a  trap  door  in  that  part  of  the  building 
where  he  had  no  right  to  be,  as  he  took  upon  himself  the  risk 
of  the  perils  to  which  he  was  thus  exposed.  A  similar  case  is 
Grand  Tower  M.  &  T.  Co.  v.  Hawkins,  72  111.  380,  where  the 
action  was  brought  against  the  owner  of  a  wharf  boat  for 
injuries  to  appellee,  who  went  upon  the  boat  at  an  hour  when 
the  usual, passway  for  passengers  was  kept  closed  and  attempted 
to  walk  around  the  boat  on  the  after-guard.  There  was  no 
evidence  that  the  passway  through  the  boat  was  insufficient  to 
accommodate  the  public,  or  that  it  was  unsafe,  or  that  the  owner 
had  invited  the  public  to  pass  around  on  the  after-guard.  The 
court  held  that  appellant  owed  no  duty  to  the  public  which  it 
did  not  discharge;  that  while  it  was  its  duty  to  have  the  pass- 
way  safe  which  it  permitted  the  public  to  use,  the  rights  of 
the  public  were  limited  to  that  passway  and  its  use  when 
kept  open  for  that  purpose.  See  also,  Murray  et  al.  v.  McLean, 
Adm'x,  57  III.  378. 

Taking  these  authorities  for  our  guide,  we  have  no  diificulty 
in  pronoimcing  the  above  instruction  erroneous.  This  error 
was  not  cured  by  the  instruction  for  defendant,  which  informed 
the  jury  that  if  they  believed  from  the  evidence  that  plaintiff 
approached  the  elevator  against  the  remonstrance  of  the  super- 
intendent, and  that  the  plaintiff,  without  the  invitation  of  any 
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]ierson,  walked  to  the  elevator,  and,  tlirongh  the  want  of  rea- 
Bonable  care  on  his  part,  met  with  tlic  accident,  the  defendant 
was  not  h'able.  It  will  be  observed  that  by  the  terms  of  this 
instruction,  before  a  verdict  could  be  found  for  the  defendant^ 
the  jury  must  have  found  three  separate  facts,  viz. :  (1)  remon- 
strance of  the  superintendent;  (2)  absence  of  invitation  from 
any  person;  (3)  want  of  reasonable  care  by  the  plaintiff.  But 
there  is  nothing  in  either  of  these  instructions  wliich  can  be 
said  to  submit  to  the  jury,  as  a  question  of  fact,  whether  the 
])lace  where  the  injury  occurred  was  or  was  not  a  place  to 
which  the  plaintiflF  had  no  right  to  go  unless  he  was  expressly 
invited.  If  it  was  not  a  place  to  which  he  was  invited  by 
implication,  then  the  mere  absence  of  express  invitation 
imposed  the  risk  upon  him,  though  there  was  no  remonsti-ancc 
by  any  one. 

Tlie  judgment  of  the  Superior  Court  is  reversed  and  the 
cause  remanded. 

Heversed  ayid  remanded. 


Lelia  p.  Roby 
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m  Sn  Louisa  Murphy. 


Slar^der—Wm-ds  Actionable  Per  Se— ^w^^^ion  for  Court—**  Bitch"'— 
• '  S  /«/" — Instructions — Reverse  I — Practice. 

1.  In  an  action  for  slander,  where  the  declaration  contains  words,  some 
of  which  are,  and  some  of  which  are  noti  slanderous  per  se^  it  is  error  to 
instruct  the  jury  that,  in  order  to  entitle  the  plaintiff  to  recover,  it  is  suffi- 
cient to  prove  the  slanderous  words  in  some  one  or  more  of  the  statements 
contained  in  the  declaration. 

2.  It  is  error  to  leave  the  jury  to  determine  what  words  are  slanderous, 
that  question  being  for  the  court 

8.    The  words  **  bitch  "  and  "  slut,"  where  applied  to  a  woman,  and 
til  ken  in  their  common  acceptation,  are  not  actionable  per  se. 
4.     Where  there  is  manifest  error  in  the  instructions,  which  may  have 
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injured  the  appellaut,  this  court  will  reverde,  unless  it  appears  that  such 
error  did  not  affect  the  result. 

5.  When  the  evidence  is  conflicting,  and  the  ri^ht  of  the  successful  party 
is  not  clear,  this  court  will  reverse  for  an  error  in  the  instructions  which 
may  have  misled  the  jury. 


[0»pinioii  filed  December  7,  18S8.] 

Appeal  from   the   Superior  Court  of  Cook  County;  the 
IIoii.  John  P.  Altgeld,  Judge,  presiding. 

This  was  an  action  for  slander,  and  the  declaration  was  as 
follows : 

"  In  the  Superior  Court,  September  Term,  1886. 

**  State   of  Illinois, ) 
County  of   Cook.  \     '     "  Louisa  Murphy,  plaintiff,  by  John 

M.  Beverly,  her  attorney,  comj)lains 
of  Mrs.  Lelia  P.  Roby,  defendant,  of  a  plea  of  trespass 
on  the  case;  for  that,  whereas,  the  plaiutiflf,  before  and  at 
the  time  of  the  committing  by  the  defendant  of  tlie  seveial 
grievances  hereinafter  mentioned,  was  a  person  of  good  name, 
credit  and  reputation,  and  deservedly  enjoyed  the  esteem  and 
good  opinion  of  all  her  neighbors  and  other  worthy  citizens 
of  this  State,  yet  the  defendant,  well  knowing  the  premises, 
but  contriving  and  maliciously  intending  to  injure  the  plaintiff, 
and  to  bring  her  into  public  scandal  and  disgrace,  on  or  about 
the  30th  day  of  July,  1886,  in  the  county  of  Cook,  aforesaid, 
in  a  certain  discourse  in  which  the  defendant  then  and  there 
had,  of  and  concerning  the  plaintiff,  in  the  presence  and  hear- 
ing of  divers  persons,  falsely  and  maliciously,  in  the  presence 
and  hearing  of  said  persons,  spoken  and  published  of  and  con- 
cerning the  plaintiff,  the  false,  scandalous,  malicious  and 
defamatory  words  following,  tliat  is  to  say:  *  She,'  (meaning 
the  plaintiff)  '  is  a  thief.'  '  She'  (meaning  the  plaintiff)  '  steals 
everything  she  can  put  her  hand  on.'  '  She '  (meaning  the 
plaintiff)  *  has  stolen  my' (meaning  the  defendant's) 'silver- 
ware.' *She'  (meaning  the  plaintiff)  *Jias  stolen  my'  (mean- 
ing the  defendant's)  'jewelry.'  *  She'  (meaning  the  plaintiff) 
'has  stolen  my'  (meaning  the  defendant's)  'towels,  sheets  and 
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napkins.'  *Slie'  (meaning  the  plaintiff)  ^has  stolen  my' 
(meaning  the  defendant's)  'clothing.'  *I'  (meaning  tho 
defendant)  'have  taken  my'  (meaning  the  defendant's)  'cloth- 
ing off  her'  (meaning  the  plaintiff)  'back,  which  she'  (mean- 
ing the  plaintiff) 'had  stolen.'  'She'  (meaning  the  plaintiff) 
'has  stolen  my'  (meaning  the  defendant's) 'flonr  and  sugar, 
and  carried  it  out  the  back  way.'  Meaning  and  intending 
thereby  to  charge  that  the  plaintiff  had  feloniously  stolen, 
taken  and  carried  away  the  goods  and  chattels  of  the  defend- 
ant. 

"  By  means  of  the  committing  of  which  said  several  griev- 
ances by  the  defendant,  the  plaintiff  has  been  and  is  greatly 
injured  in  her  said  good  name,  credit  and  reputation,  and 
brought  into  public  scandal  and  disgrace,  and  has  been  and  is 
shunned  and  avoided  by  divers  persons,  and  has  been  and  is 
otherwise  injured;  to  the  damage  of  the  plaintiff  of  $15,000. 

"And  for  that,  whereas  also,  the  plaintiff  before  and  at  the 
time  of  the  committing  by  the  defendant  of  the  several  griev- 
ances hereinafter  mentioned,  was,  and  always  has  been,  virtu- 
ous and  chaste,  and  was  a  person  of  good  name  and  reputation, 
and  deservedly  enjoyed  the  esteem  and  good  opinion  of  her 
neighbors  and  other  worthy  citizens  of  this  State,  yet,  the 
defendant,  well  knowing  the  premises,  but  contriving  and  ma- 
liciously intending  to  injure  the  plaintiff  in  her  said  good 
name  and  reputation,  and  to  bring  her  into  public  scandal  and 
disgrace,  and  to  cause  it  to  be  susj.ected  and  believed  by  divers 
persons  that  she  was  unchaste,  on  or  about  the  30th  day  of 
July,  1885,  in  the  county  of  Cook  aforesaid,  in  a  certain  dis- 
course with  the  defendant  then  and  there  had  in  the  presence 
and  hearing  of  divers  persons,  of  and  concerning  the  plaintiff, 
falsely  and  maliciously,  in  the  presence  and  hearing  of  the  said 
persons,  spoke  and  published  of  and  concerning  the  plaintiff, 
the  false,  scandalous,  malicious  and  defamatory  words  follow- 
ing, that  is  to  say:  'She'  (meaning  plaintiff)  'is  a  prostitute.' 
'She'  (meaning  the  plaintiff)  'slept  with  a  man  in  my  house 
when  I'  (meaning  the  defendant)  'was  away,  and  I  can  prove 
it.'  'She'  (meaning  the  plaintiff)  'is  a  dirty  bitch.'  'She' 
(meaning  the  plaintiff)  'is  a  dirty,  lying  slut.'  'She'  (mean- 
ing the  plaintiff)  'is  a  filthy,  lying  slut.' 
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"By  means  of  the  speaking  and  publishing  of  wliich  said 
several  false,  scandalous  and  malicious  words  by  the  defend- 
ant, the  plaintiff  has  been  and  is  greatly  injured  in  her  said 
good  name,  credit  and  reputation,  and  brought  into  public 
Kcandal  and  disgrace,  and  has  been,  and  is,  otherwise  injured, 
to  the  damage  of  the  plaintiff  of  $15,000,  and  therefore  she 
brings  her  suit,  etc." 

On  the  trial  the  court  gave  the  jury,  at  the  request  of  the 
plaintiff,  amopg  others,  the  three  instructions  following: 

"(1.)  The  court  instructs  the  jury  that  slander  is  regarded 
in  law  afi  a  malicious  wrong  and  injury,  and  an  action  for  it 
has  as  legitimate  a  standing  in  a  court  of  justice  as  any  other 
action. 

"  (2.)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  in  this  case  that  the  defendant  spoke  and  pub- 
lished, of  and  concerning  the  plaintiff,  the  words  charged  in 
the  declaration,  then  the  law  presumes  they  were  spoken  ma- 
liciously, and  with  a  view  to  defame  and  injure  the  plaintiff. 

"(3.)  The  court  instructs  the  jury  that  while  it  is  neces- 
sary, to  entitle  the  plaintiff  to  recover  in  an  action  of  slander, 
that  she  should  prove  the  slanderous  words  alleged  in  the  dec- 
laration, still  it  is  not  necessary  to  prove  all  the  words  that  are 
charged  to  have  been  spoken.  It  is  sufficient  to  prove  sub- 
stantially the  words  in  some  one  or  more  of  the  statements  of 
slanderous  words  contained  in  the  declaration." 

The  jury  returned  a  verdict  in  favor  of  plaintiff,  and 
asiiessed  the  damages  at  $2,500.  The  court  required  the 
plaintiff  to  remit  $1,000  of  the  verdict,  and  the  plaintiff  hav- 
ing done  so,  the  court  overruled  the  motion  for  a  new  trial 
and  returned  judgment  against  the  defendant  for  $1,500,  and 
the  record  is  brought  here  by  appeal  and  error  assigned. 

Mr.  W.  N.  Low,  for  appellant 

Mr.  M.  J.  Gorman,  for  appellee. 

MoBAN,  J.  Several  sets  of.  words  are  set  out  in  the  decla- 
ration as  being  false^  scandalous,  malicious  and  defamatory, 
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and  among  others,  in  the  second  count,  are  the  following: 
"She  is  a  dirty  bitch."  ''She  is  a  dirty  slut."  "She  is  a 
dirty, lying  slut."  "She  is  a  filthy,  lying  slut."  Tliese  words 
are  laid  without  any  colloquium  going  to  show  that  they  were 
used  and  understood  in  a  slanderous  sense.  They  mut^t  tlicre- 
fore  be  taken  in  their  common  acceptation.  The  word  "  bitch," 
when  applied  to  a  woman,  does  not  in  its  common  acceptance 
import  fornication  or  adultery,  and  is  not  actionable  per  se, 
K.  V.  H.,  20  Wis.  252;  Schurich  v.  Kallman,  50  Ind.  336:  Lo- 
gan V.  Logan,  77  Ind.  558. 

The  word  "  slut,"  according  to  Webster,  means  an  untidy 
woman,  a  slattern,  and  also  a  female  dog,  the  same  as  ''bitch." 
While  such  terms  undoubtedly  are  coarse,  vulgar  and  brutal 
when  applied  to  a  woman,  they  do  not  amount  to  a  charge  of 
crime  or  of  want  of  chastity,  and  are  not,  therefore,  in  their 
common  meaning,  slanderous  words. 

The  declaration  then  contained  sets  of  words  that  were  ac- 
tionable, and  also  sets  of  words  which  were  not  slanderous  or 
actionable  as  set  out.  The  third  instruction  given  by  the 
court  to  the  jury  told  them  that  it  was  not  necessary,  in  order 
to  entitle  plain tiflE  to  recover,  that  she  should  prove  all  the 
slanderous  words  alleged  in  the  declaration.  It  is  sufficient  to 
prove  substantially  the  words  in  some  one  or  more  of  the 
statements  of  slanderous  words  contained  in  the  declaration. 

This  was  manifestly  erroneous.  What  are  slanderous  words 
is  a  question  of  law,  and  the  jury  could  not  tell  what  were  and 
what  were  not  actionable  words,  and  in  any"  event  it  was  error 
to  leave  them  to  determine  what  were  slanderous  words.  Car 
ter  v.  Carter,  62  111.  439;  Howard  Fire  Ins.  Co.  v.  Cornick, 
24  111.  455. 

But  the  undoubted  effect  of  the  instruction  was  not  to  set 
tlie  jury  to  determine  what  sets  of  words  were  slanderous, 
but  to  convey  to  them  the  impression  that  all  the  words  stated 
in  the  declaration  were  slanderous,  and  the  proof  that  the  de- 
fendant had  published  any  of  them  against  plaintiflf  would 
justify  a  verdict  of  guilty. 

For  aught  we  can  see  the  verdict  may  in  fact  rest  upon  a 
finding  by  the  jury  that  the  non-actionable  words  were  the 
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ones  which  defendant  was  guilty  of  using.  There  is,  it  is  true, 
about  tlie  same  proof  as  to  one  set  of  words  as  another,  and 
practically  the  same  conflict  in  the  evidence  as  to  the  speaking 
of  all  the  words  alleged,  but  we  can  not  determine  that  the 
verdict  finds  the  speaking  of  the  actionable  words  particularly 
in  view  of  this  instruction  in  which  plaintiff  deemed  it  pru- 
dent to  have  the  jury  told  that  they  ought  to  find  a  verdict  of 
guilty  on  proof  of  the  speaking  of  any  of  the  sets  of  words. 
It  is  not  unlikely  that  the  jury  would  more  readily  believe 
that  the  vnlgar  and  opprobrious  epithets  had  been  used  than 
the  words  imputing  fornication  or  larceny.  The  graver 
charge  usually  requires  clearer  proof  to  establish  it  than  the 
lesser  offense. 

The  rule  is  that  where  there  is  manifest  error  which  may 
have  injured  the  defendant,  there  must  be  a  reversal,  unless 
from  an  inspection  of  the  entire  evidence,  this  court  can  say 
that  the  error  did  not  affect  the  result. 

When  there  is  no  conflict  in  the  evidence,  or  when  from  all 
the  evidence  we  can  see  that  the  successful  party  is  so  clearly 
right  that  the  same  verdict  must  necessarily  have  been  ren- 
dered had  the  jury  been  correctly  instructed,  the  case  will  not 
be  reversed  for  error  in  the  instructions  alone;  but  wlien  the 
right  is  not  clear  and  there  is  error  in  the  instructions  which 
may  have  misled  the  jury,  there  must  be  a  reversal,  that  the 
issues  may  be  determined  under  proper  instructions.  C,  B. 
&  Q.  R.  R.  V.  Van  Patten,  74  111.  91;  Howe  Machine  Co.  v. 
Rosine,  87  111.  105;  Beard  v.  Maxwell,  113  111.  440;  Union 
Stock  Yards  Co.  v.  Managhan,  13  111.  App.  148;  Frantz  v. 
Rose,  89  111.  590. 

A  careful  inspection  of  the  whole  record  does  not  satisfy  us 
that  no  injury  was  done  to  the  appellant  by  the  instruction 
pointed  out.  Taken  in  connection  with  two  other  instructions 
set  out  in  the  statement  of  facts,  it  was  calculated  to  mislead, 
and  it  does  not  affirmatively  appear  that  it  did  not  have  that 
effect 

For  error  indicated  the  judgment  must  be  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 
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Mary  L.  Lambert  et  al. 

V. 

Frances  Hyers  et  al. 

Practice — Reversal  of  Decree— Defect  of  Parties — Supplemental  Bill- 
New  Decree — Rule  to  Phad  by  Day  Certain. 

1.  Upon  the  reversal  of  a  decree  by  this  court  for  defect  of  parties  and 
the  filing  of  a  supplemental  bill  to  cure  such  defect,  a  new  decree  on  the 
merits  is  necessary. 

2.  Under  a  rule  to  plead  by  a  day  fixed,  it  is  sufficient  to  plead  after  the 
day  so  fixed,  if  it  is  done  before  default  is  asked. 

[Opinion  filed  December  7,  1888.] 

Appkal  from  the  Circuit  Court  of  Cook  Countv:  the  Hon. 
Murray  F.  Tuley,  Jud^e,  presiding. 

Mr.  C.  M.  Hardy,  for  appellants. 

Messrs.  George  C.  Christian  and  C.  H.  &  C.  B.  Wood,  for 
appellee. 

Gary,  J.  The  former  proceedinn^s  in  tliis  court  in  this  case 
are  shown  in  22  111.  App.  616.  In  accordance  with  the  opin- 
ion there  reported  a  supplemental  bill  was  filed,  alleging  the 
death  of  Beal,  and  the  succession  of  Christian  to  the  trust, 
but,  unfortunately,  it  was  supposed  in  the  Circuit  Court  that 
the  cause  was  remanded  solely  to  bring  in  the  trustee. 

The  original  decree  was  gone,  by  the  proceedings  in  this 
court.  The  judgment  here  was  that  the  decree  **be  reversed, 
annulled,  set  aside,  and  wholly  for  nothing  esteemed,  and  for 
the  purpose  of  correcting  the  error  pointed  out  in  the  opinion 
filed  therein,"  the  cause  was  remanded.  The  opinion  filed  was 
not  the  judgment  of  this  court,  but  the  reasons  for  the  judg-. 
ment. 

The  decree  now  appealed  from  is  only  upon  that  supple- 
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mental  bill,  correcting  the  error  of  not  having  the  legal  estate 
represented  in  the  cause,  and  there  is  now  no  decree  upon  the 
merits. 

The  cause  should  have  been  wholly  reheard,  and  a  wholly 
new  decree  on  the  whole  case  rendered. 

It  seems  to  be  the  practice,  approved  by  the  Supreme  Court, 
that  under  a  rule  to  plead  by  a  day  fixed,  if  it  is  done  after 
the  day,  but  before  default  is  asked,  it  is  sufficient.  "  It  is  the 
general  practice  also  to  consider  such  plea,  answer  or  demurrer 
in  due  time,  if  filed  before  the  default  is  asked  for."  Dunn  v. 
Keegin,  3  Scam.  292.  The  same  rule  at  law,  Castle  v.  Judson, 
17  111.  381;  Cook  v.  Forrest,  18  111.  681.  The  case  of  Flan- 
ders V.  Whittaker,  13  111.  708,  to  the  contrary,  is  in  the 
minority. 

Even  if  the  former  decree  had  not  been  reversed  here, 
query,  whether  the  mere  filing  of  the  supplemental  bill  did  not 
open  it.     Gibson  v.  Rees,  50  111.  383. 

Because  there  is  no  decree  upon  the  merits,  and  because  the 
answer  of  the  appellants  was  stricken  out,  the  decree  must  be 
reversed,  and  the  cause  remanded  for  further  proceedings 
upon  the  whole  case,  with  the  answer  of  the  appellants  re- 
instated, if  they  wish  it. 

lieversed  and  remanded. 


4i      00 


Edward  H.  Van  Ingen  et  al.  i  «?  4oi 

V. 

Ida  E.  Brabrook. 

Husband  and  Wife— Property — Common  Law  in  Other  States — Pre- 
sumption— Trespass — Alleged  Wrongful  Levy. 

1.  In  the  absence  of  evidence  to  the  contrary,  it  will  be  presumed  in  the 
courtfl  of  this  State  that  the  common  law  prevails  in  the  other  States. 

2.  Where  a  wife,  who  has  lived  with  her  husband  in  Mivssachusetta  and 
Missouri,  brinprs  money  to  this  State  and  invests  it  in  business  in  her  own 
name,  it  will  be  presumed,  in  the  absence  of  contrary  evidence,  that  the 
title  to  such  money  and  the  personal  property  of  the  wife  vested  in  the  bus- 
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band.  This  court  bo  holds,  although  the  investment  was  made  in  the  name 
of  the  wife,  and  although  the  goods  have  been  sold  and  replaced  many 
times,  thereby  largely  increasing  the  fund. 

3.  In  the  case  presented,  in  the  absence  of  such  evidenpe,  the  judgment 
against  the  defendants  as  trespassers  for  an  alleged  wrongful  levy  of  an 
execution  against  the  husband  on  the  property  in  question,  can  not  be  sus- 
tained. 

[Opinion  filed  December  7, 1888]. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Jud^e,  presiding. 

Messrs.  David  FALEsand  A.  S.  Trude,  for  appellants. 

The  Supreme  Court  of  this  State  has  repeatedly  laid  down 
the  rule  that  if  a  married  woman  advances  her  own  separate 
money,  and  places  the  same  in  the  hands  of  her  husband  for 
the  purpose  of  carrying  on  any  general  trade,  although  in  the 
wife's  name,  and  the  husband,  by  his  labor  and  skill  in  that 
undertaking,  increases  the  funds,  the  entire  capital  embarked 
in  the  enterprise,  together  with  the  increase,  will  not  consti- 
tute the  separate  estate  of  the  wife,  but  will  be  liable  for  the 
debts  of  the  husband.  A  married  woman  can  not  engage  in 
general  trade  or  business  with  her  husband  as  her  managing 
agent,  to  which  he  must  devote  all  his  time,  energy  and  skill, 
and  yet  place  all  his  earnings  and  the  profits  of  said  business 
beyond  the  reach  of  his  creditors.  Wortman  v.  Price,  47  HI. 
22;  Wilson  v.  Loomis,  55  111.  352;  Robinson  v.  Brems,  90 
111.  351;  Snell  v.  Hannay,  1  111.  App.  490;  Card  v.  Eobin- 
son,  2  111.  App.  19. 

Messrs.  French  &  May,  and  Crattt  Bros.  &  Ashckaft, 
for  appellee. 

A  married  woman  may,  with  her  own  means,  engage  in 
business,  and  may  employ  her  husband  as  her  agent,  either 
with  or  "without  compensation,  and  the  original  invcstmeni 
and  all  profits  will  be  and  remain  her  own  estate.  Langford 
V.  Greirson,  5  111.  App.  362 ;  Dean  v. Bailey,  50  111.  481;  Garvin 
v.  Gaebe,  72  111.  447;  Primer  v.  Clabangh,  78  111.  94;  Blood 
v.  Barnes,  79  III.  437;  Bongard  v.  Core,  82  111.  19;  Bennett 
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V.  Stout,  98  111.  47;  Tomlinson  v.  Matthews,  98  111.  178; 
Abby  V.  Deyo,  44  K  T.  343;  Miller  v.  Peck,  18  W.  Va.  75; 
Cooper  V.  Haiu,  49  lud.  393;  Dayton  v.  Walsh,  47  Wis.  113. 

Per  Curiam.  Appellee  was  married  to  William  F.  Bra- 
brook  in  1863.  They  resided  in  Massachnsetts  for  a  number 
of  years  immediately  preceding  the  year  1880,  when  they 
removed  to  Kansas  City,  Missouri,  where  they  made  their  resi- 
dence until  September,  lb81.  At  that  time  they  removed  to, 
and  have  ever  since  resided  in,  Chicago,  where  appellee,  assisted 
by  her  husband,  has  carried  on  the  merchant  tailoring  business. 
Appellee  owned  real  estate  in  Massachusetts,  but  converted  it 
into  money,  which  was  invested  in  real  estate  in  Kansas  City 
while  fihe  was  living  there.  Her  husband  having  failed  in  the 
tailoring  business  in  that  city,  she  sold  her  real  estate  there, 
brought  the  money  to  Chicago,  and  soon  after  invested  it,  or 
the  larger  part  of  it,  on  her  own  account  and  in  her  own 
name,  in  the  tailoring  business  in  Chicago,  which  business  was 
continued  by  her  until  the  date  of  the  alleged  trespass  herein- 
after stated. 

Appellants  having  an  unsatisfied  judgment  against  William 
F.  Brabrook,  caused  an  execution  thereon  to  be  issued,  and 
levies  made  by  the  sheriff  of  Cook  county  on  the  stock  of 
goods  in  the  store  of  appellee,  supposing  and  charging  that 
the  goods  were  in  reality  the  property  of  the  execution  debtor. 
This  was  a  suit  in  trespass,  brought  by  appellee  against  the 
execution  creditors  and  said  sheriff  and  one  Westrow,  for 
such  alleged  wrongful  levies,  judgment  being  rendered  against 
appellants  for  $2,912  in  the  court  below. 

It  will  be  observed  that  the  title  of  appellee  must  depend 
on  the  law  of  Massachusetts  or  Missouri,  or  possibly  both. 
There  being  no  proof  of  those  laws,  the  presumption  is  that  the 
common  law  prevailed  in  both  States,  by  virtue  of  which  the 
title  to  the  wife's  money  and  personal  property,  other  than 
choscs  in  action,  vested  in  the  husband.  This  is  the  rule, 
though  the  money  has  been  invested  in  goods  in  the  wife's 
name,  the  goods  sold  and  replaced  many  times,  and  the  fund 
largely  increased  in  amount     We  need  only  refer  to  the  case 
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of  Ilanchett  V.  Kice,  22  III.  App.  442,  where  this  question  is 
carefully  considered,  and,  for  this  court  at  least,  settled  as  stated. 
On  the  evidence  in  this  record,  the  court  should  have  found 
the  defendants  not  ^iltj,  for  the  reason  here  given.  There 
is  no  other  error  in  the  record,  but  for  that  set  forth  the  judg- 
ment of  the  court  below  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  a?id  renianded. 


Chicago  &  Alton  Eailway  Company 

V. 

William  B.  Suffern  et  al. 

MandamnR — 'Railroads — Disconiinuanee  of  StcUch  Connection — Coal 
Mine — ConfUitutional  and  Statutory  Provisions. 

1 .  A  railroad  pompauy  can  not  discontinue  an  established  switch  connec- 
tion with  a  coal  mine  merely  because  the  cars  of  another  company  may  -be 
taken  upon  its  line  over  such  switch,  thereby  endangering-  its  proi)erty  and 
the  lives  of  its  passengers  and  employes. 

2.  Where  a  switch  connection  has  been  so  discontinued  a  petition  for 
mandamus  lies  to  compel  its  restoration. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EicuAKD  S.  TuTHiLL,  Judge,  presiding. 

Mr.  Wm.  Brown,  for  appellant. 

The  contract  of  1879  can  not  be  made  the  basis  for  the  writ 
of  mandavius. 

It  is  the  well  established  law  of  this  State,  and  of  the  com- 
mon law  everywhere,  that  'tnandamua  will  not  lie  to  compel 
the  performance  of  executory  contracts.  People  v.  Dulaney, 
96  111.  503;  State  v.  Zanesville  Turnpike  Co.,  16  Ohio  St.  308; 
High  on  Extraordinary  Remedies,  Sees.  25,  321;  State  ex  rel. 
V.  Howard  Co.  Ct.,  30  Mo.  375. 
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Even  if  it  should  be  allowed  that  a  contract  might  be  made 
the  basis  for  an  application  for  the  writ  of  mandamus^  the 
circumstances  in  this  case  are  such  as  that  a  well  founded 
doubt  arises  as  to  whether  the  petitioners  would  be  entitled 
to  any  remedy  upon  their  petition.  Granting  that  the  con- 
tract was  made  as  alleged  in  the  petition,  yet,  as  in  the  case  of 
People  ex  i*el.  v.  Johnson,  100  111.  537,  **  by  reason  of  a  com- 
plication of  circumstances  not  specifically  provided  for  by  the 
statute,  a  well  founded  doubt  arises,  either  as  to  the  right  of 
the  applicant  to  receive  the  fund,  or  the  duty  of  the  officer  to 
pay  it  out,  mandamus  is  not  the  proper  remedy.  The  right 
in  such  cases  being  doubtful,  the  claimant  must  resort  to  some 
other  appropriate  remedy  to  determine  it;"  so  here,  since  the 
right  to  have  the  particular  switch  is  so  far  made  doubtful  by 
the  act  of  appellees  in  admitting  another  railroad  to  the  use 
of  it,  that  clear  right  which  must  be  established  before  a  peti- 
tioner can  have  the  writ,  can  not  be  said  to  exist  in  this  case. 
People  ex  rel.  v.  Klokke,  92  111.  134. 

There  is  no  legal  duty  existing  on  the  part  of  appellant  to 
restore  the  connections  between  its  railroad  and  the  mine  of 
appellees. 

The  principle  is  well  established  that  where  it  is  sought  by 
mandamus  to  coerce  the  performance  of  a  particular  act,  **the 
party  applying  must  show  not  only  the  clear,  legal  right  to 
have  the  thing  done,  but  he  must  show  affirmatively  that  the 
corporation  has  the  power,  and  that  it  is  its  duty,  to  do  the 
act  in  the  manner  sought."  Tappan  on  Mandamus,  page  11; 
People  V.  Hatch,  33  111.  69;  Commissioners  v.  People,  ^^  111. 
339;  Village  of  Hyde  Park  v.  Thatcher,  13  111.  App.  613. 

The  constitution  requires  no  act  upon  the  part  of  appellant 
but  simply  that  it  should  permit  some  act  to  be  performed  by 
appellees,  and  before  appellees  can  complain  that  they  are 
obstructed  in  the  exercise  of  that  right,  they  should  show  that 
they  have  taken  the  steps  which  are  essential  to  give  them  the 
perfect  right,  and  to  make  the  duty  of  appellant  safe,  specific 
and  clear.  As  at  common  law,  so  under  our  statute,  the  object 
of  mandamus  is  to  compel  the  performance  of  some  particular 
act  or  acts  of  imperative  duty  due  by  clear  right  to  the  relator. 
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wliich  he  has  properly  demanded  and  the  respondent  has 
refused.  Wliere  the  duty  is  not  specific,  but  general,  and  its 
performance  as  such  involves  the  exercise  of  judgment  and 
discretion,  the  writ  will  not  lie.  This  is  elementary  law. 
Commissioners,  etc.,  v.  People,  19  111.  App.  253;  Tappan  on 
Mandamus,  64  and  282. 

When  the  duty  is  general,  "depending  npon  jitdgment  and 
discretion,  the  writ  will  not  lie  to  compel  the  performance  of 
the  duty,  and  clearly  not  in  a  specific  manner.''  People  v. 
Dulaney,  96  III.  503;  County  of  St.  Clair  v.  People,  85  HI. 
396;  Com.  of  Highways  v.  People,  19  111.  App.  253. 

Where  a  discretion  "in  the  performance  of  duty  arises,  the 
courts  will  not  attempt  to  control  its  exercise  except  in  a  pal- 
pable case  where  a  plain  violation  of  law  is  manifested."  Board 
of  School  Inspectors  v.  People,  20  111.  525.    ' 

"It  is  well  settled  that  whenever  the  act  which  the  peti- 
tioner seeks  to  have  performed  requires  the  exercise  of  discre- 
tion, this  remedy  will  not  lie."  Hildreth  v.  Heath  et  al.,  1  111. 
App.  83;  Kelley  et  al.  v.  Chicago,  62  111.  279;  People  ex  re!., 
etc.,  V.  Williams,  55  HI.  178;  High  on  Ex.  Eem.^  Sec.  124; 
Swann  v.  Gray,  44  Miss.  392;  Mayor  v.  Rainwater,  47  Miss. 
547;  People  ex  rel.  v.  Metzger,  47  Cal.  524;  People  ex  rel.  v. 
Board  of  Supervisors,  84  HI.  303. 

The  construction  and  maintenance  of  switches  and  the 
place  of  location  is  necessarily  left  to  the  sound  discretion  of 
the  company.  "  The  locality  where  the  openings  in  the  main 
track  should  be  placed  is  within  the  absolute  discretion  of  the 
company,  and  can  not  be  re-adjudged  by,  or  at  the  suit  of,  a 
private  person  resident  along  the  line."  Rorer  on  Railroads? 
Vol.  1,  p.  490;  C.  &  P.  RCo.  v.  Speer,  56  Penn.  St.  325-335. 

Messrs.  John  M.  Hamilton  and  Chas.  C.  Gilbert,  Jr.,  for 
a])  polices. 

The  doctrine  is  well  established  by  our  Supreme  Court  that 
a  railroad  company  will  be  compelled  to  receive  and  deliver 
freight  at  places  established  for  receiving  and  delivering  freight 
upon  any  of  its  tracks,  of  which  it  is  the  owner  or  lessee,  or 
can  lawfully  be  used  by  it.     Vincent  v.  Chicago  &  Alton  Kail- 
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road  Co,,  49  111.  33;  People  ex  rel.  Hempstead  v.  Chicago  & 
Alton  Eailroad  Co.,  55  111.  95;  C.  &  K  W.  Rj.  Co.  v.  The 
People,  56  111.  367;  Hoyt  et  al.  v.  C,  B.  &  Q.  R.  R  Co.,  93 
111.  609. 

Mandamus  lies  to  compel  a  common  carrier  to  deliver  gram 
to  any  elevator  on  its  line.  Chi.  &  N.  W.  Ry.  Co.  v.  People, 
56  111.  365.  Mandamus  has  been  granted  to  compel  a  railroad 
company  to  bnild  a  bridge.  Com.  &  S.  v.  Charleston  R.  R.,  7 
Met  70.  To  re-instate  its  road  after  the  rails  have  been  taken 
np.     Rex  V.  Severn  &  Wye  R.,  2  B.  &  A*  646. 

To  receive  merchandise  for  shipment  Ex  parte  Robbins, 
7  Dan.  &  P.  C.  566.  To  restore  an  abandoned  station.  State 
of  Conn.  V.  N.  H.  &  N.  Co.,  37  Conn.  165.  To  furnish  and 
maintain  stations  for  passengers  and  freight  at  all  proper 
points  on  its  line.  State,  etc.,  v.  Republican  Valley  R.  R.  Co., 
17  Neb.  647;  Munn  v.  111.,  94  U.  S.  113;  State  v.  Neb.  Tel.  Co., 
17  Neb.  126;  Messenger  v.  Penn.  Railroad  Co.,  36  N.  J.  407. 

"Duties  and  obligations  imposed  by  statutes  are  always  en- 
forced by  mxindaTwm  unless  some  other  mode  is  prescribed  by 
statute."     2  Redf.  on  Railways,  276-277. 

"And,  in  a  word,  to  do  whatever  is  required  by  law."  2 
Redf.  on  Railways,  278-279;  6  Bacon's  Ab.  428. 

"  The  law  orders  those  parties  to  perform  the  duty  if  they 
build  the  road."  Lord  Denman,  C.  J.,  in  Reg.  v.  Trustee  Lu- 
ton Roads,  1  Q.  B.  680. 

"When  a  person  desires  to  be  placed  in  the  possession  of  a 
right  illegally  and  unjustly  withheld  from  him,  and  not  dam- 
ages for  the  injury  done  him,  the  *writ  of  manda/raus  is  a 
proper  remedy  to  give  the  thing  itself,  the  withholding  of 
which  constitutes  the  injury  complained  of.'*  Mobile  &,  Ohio 
R.  R.  Co.  v.  Wisdom,  5  Heisk.  (Tenn.)  125;  Moses  on  Man- 
damus, 14. 

"All  judges  and  jurists  will  at  once  agree  that  chartered 
companies  are  obliged  fairly  and  fully  to  carry  out  the  objects 
for  which  they  are  created,  and  that  they  can  be  compelled 
by  mandamus  to  do  it."  State  v.  Hartford  &  New  Haven 
R.  R.  Co.,  29  Conn.  538;  People  v.  N.  Y.  C.  &  H.  R.  R.  Co., 
28  Hun,  549. 
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"  We  can  not  bring  our  mind  to  entertain  a  douUt  that  a 
railroad  corporation  is  compelled  by  Via?ida7nu8  to  exercise  its 
duties  as  a  carrier  of  freight  and  passengers.'^  Id.,  citing 
Abbott  V.  Johnson  R.  R  Co.,  80  N.  Y.  31. 

'^Private  persons  may,  without  the  intervention  of  tlie  gov- 
ernment law  officers,  move  for  a  mandamua  to  enforce  a  public 
duty,  not  due  the  government  as  such.  This  is  true  in  all 
cases  where  the  defendant  owes  a  duty  in  the  performance  of 
which  the  prosecutor  has  a  peculiar  interest.'^  U.  P.  R.  R*  Co. 
V.  Hall,  91  U.  S.  343. 

"  The  writ  should  be  to  re-instate  .and  lay  down  again." 
Reg.  V.  Severn  &  Wye  Ry.,  2  B.  &  A.  652. 

It  is  no  sufficient  excuse  to  say  that  respondent's  road  is  no 
longer  necessary  for  the  shipment  of  complainant's  coal. 
Redf.  Law  of  Railways,  648 ;  C,  B.  &  Q.  R  R  Co.  v.  Hoyt, 
1  Bl.  App.  386. 

Gary,  J.  Stripped  of  their  verbiage,  the  pleadings  in  this 
case  present  this  state  of  facts:  In  1879,  under  a  contract  be- 
tween the  parties,  the  appellants  constructed  a  switch  by  which 
cars  from  the  line  of  their  road  could  be  taken  to  a  coal  shaft 
of  the  appellees  and  returned  to  tlie  line,  thereby  furnishing 
facilities  for  the  appellees  to  send  their  coal  to  market.  This 
condition  of  things  continued  until  1887,  during  all  which 
period  appellants  furnished  to  appellees,  over  this  switch,  such 
cars  as  appellees  required  for  the  transportation  of  their  coal, 
when,  by  another  company,  another  line  of  road  was  constructed, 
to  which  the  appellees  obtained  access  by  a  switch  so  con- 
structed that  cars  of  that  other  company  can  be,  over  the 
switch  connected  with  appellants'  road,  taken  upon  their  line. 
Thereupon  the  appellants  disconnected  the  switch  from  their 
line,  and  allege  as  the  reason  for  so  doing,  that  as  the  cars 
of  the  other  company  could,  over  that  switch,  be  taken  upon 
their  line,  it  was  dangerous  to  the  lives  of  their  passengers  and 
employes,  and  to  their  property,  to  continue  it.  The  appel- 
lees filed  their  petition  for  a  7nanda?nu»  to  compel  the  appel- 
lants to  restore  the  connection,  and  thereafter  furnish  cars  for 
their  coal,  as  before,  and  rely  upon  the  former  course  of  busi- 
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ness  between  the  parties,  and  npon  Sec.  5,  Act  13,  Cons,  of 
1870,  that  ''all  railroad  companies  shall  permit  connections  to 
be  made  with  their  tracks  so  that  any  «  *  *  ^oal  bank 
I*  *  *  may  be  reached  by  the  cars  of  said  railroad,"  and 
upon  paragraph  84,  Chap.  1 14,  Starr  &  Cnrtis'  Eev.  Stat. : 
"  Every  railroad  corporation  in  the  State  shall  furnish,  start 
and  rnn  cars  for  the  transportation  of  such  passengers  and 
property  as  shall,  within  a  reasonable  time  previous  thereto, 
be  ready  or  be  offered  for  transportation  at  the  several  sta- 
tions on  its  railroads,  and  at  the  junction  of  other  railroads, 
and  at  snch  stopping  places  as  may  be  established  for  receiv- 
ing and  discharging  way  passengers  and  freights;  and  shall 
take,  receive,  transport  and  discharge  such  passengers  and 
property  at,  from  and  to  such  stations,  junctions  and  'places* 
on  and  for  all  trains  advertised  to  stop  at  the  same  for  passen- 
gers and  freight  respectively,  upon  the  due  payment  or  tender 
of  payment  of  tolls,  freight  or  fare  legally  authorized  therefor,, 
if  payment  shall  be  demanded,"  etc. 

The  appellants  say  that  the  provision  of  the  constitution  is 
not  self-executing,  and,  if  it  were,  the  manner  of  connecting 
is  so  various  under  differing  circumstances,  that  viandamus  is 
not  an  appropriate  remedy. 

If  any  degree  of  certainty  as  to  the  manner  of  connecting 
in  the  best  way  would  avail  the  appellees,  the  conduct  of  the 
parties  for  the  eight  years  furnishes  it;  and  upon  the  author- 
ity of  Yincent  v.  C.  &  A.  R  R.  Co.,  49  111.  33,  if  a  court  of 
chancery  could  adapt  its  process  to  the  relief  to  which  the  ap- 
pellees are  entitled,  that  court  would  do  what  appellees  now 
ask  to  have  done,  unless  the  reason  for  denying  it  assigned  by 
the  appellants  is  good. 

C.  &  N.  W.  Ry.  Co.  v.  People,  56  III.  365,  is  authority  that 
if  the  apj)ollees  are  entitled  to  the  relief  they  ask,  maiidamns 
is  an  appropriate  remedy. 

And  so  the  whole  case  turns  upon  the  question  whether  the 
fact  that  a  trespass  upon  the  property  of  the  appellants  might 
l>e  committed  through  the  facilities  furnished  by  this  switch, 
and  thereby  the  appellants  exposed  to  great  injury  and  loss,  is 
a  good  cause  for  discontinuing  it.     It  is  obvious  that  no  such 
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trespass  can  be  committed  bj  the  other  company  except  over 
the  premises  of  the  appellees,  who  had  it  in  their  power, 
physically,  for  eight  years,  to  push  cars  upon  the  main  line  of 
appellants'  road,  but  never  abused  that  power. 

No  motive  can  be  conceived  for  anybody  to  do  it  The 
same  facilities  exist  in  thousands  of  places  all  over  "  the  land 
of  the  free  and  the  home  of  the  brave,"  and  the  nation  is  not 
unhappy. 

In  a  case  where  such  large  interests  are  involved,  if  the 
real  merits  of  the  case  are  apparent,  it  is  not  worth  while  to 
epend  any  time  upon  the  niceties  of  the  special  pleading. 

The  judgment  being  such  as  the  appellees  are  entitled  to, 
upon  the  merits,  it  is  affirmed. 

Judgment  affirmed. 


John  K  Bensley  et  al. 

V. 

Horace  L.  Brockway. 

Parinership^Action  to  Charge  Several  Defendants  as  Partners— Joint 
Liability — Discontinuance  as  to  Part — Sec.  35,  Chap.  110^  R.  S. — Evidence 
— Motion  to  Strike  Out — Agency — Admissions — Ratification — Set-off- 
Instructions — Pleading — Practice. 

1.  In  an  action  Reekingf  to  charge  two  or  more  defendants  as  partnerR, 
Sec.  35,  Chap.  110,  R.  S..  on!}' relieves  the  plaintiff  from  the  burden  of  prov- 
ing joint  liability  "  in  the  first  instance,"'  and  leaves  the  defendants  at  liberty 
to  disprove  it  without  first  denying  it  by  plea. 

2.  In  such  a  case,  where  the  plaintiff  discontinues  as  to  certain  of  the 
defendants,  it  is  error  to  deny  a  motion  to  strike  out  evidence  previously 
admitted  of  admissions  by  one  of  them  to  charge  the  defendants  as  part- 
ners. 

8-  There  can  be  no  ratification  of  an  alleged  contract  entered  into  with 
an  agent  acting  without  authority,  unless  the  principal  is  in  possession  of  a 
knowledge  of  the  facts. 

4.  The  statements  of  an  agent  are  admissible  against  the  principal  only 
where  they  are  part  of  the  res  gesfee. 

5.  In  the  case  presented,  the  court  should  have  allowed  the  remaining 
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cMendants  to  file  a  plea  of  Ret-off  after  the  discontinuance  am  to  the  others. 
Prior  to  that  time  they  could  not  plead  a  set-off  due  to  themselves  only. 

6.  It  seems  to  be  unnecessary  to  change  the  pleadings  upon  a  discon- 
tinuance as  to  part  of  the  defendants,  whom  it  is  sought  to  charge  as  part- 
ners in  an  action  ex  contractu. 

7.  It  is  error  to  give  an  instraction  having  no  basis  in  the  evidence. 

[Opinion  filed  December  7,  18S8.] 

■ 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Charles  W.  Nbedham,  for  appellants. 
Messrs.  Flower,  Kemy  &  Holstein,  for  appellee. 

Gary,  J.  This  action  of  assumpsit  was  brought  against 
seven  defendants,  John  R.  Bensley,  George  E.  Bensley,  M. 
C.  Scoby,  Charles  R.  Bensley,  H.  O.  Hough,  D.  C.  Hough  and 
W.  H.  Reed.  The  only  plea  was  a  joint  plea  by  all  of  non- 
assumpsit. 

On  the  trial  the  appellee  relied  for  a  recovery  upon  his  own 
testimony  as  to  a  contract  made  by  him  with  Charles  R.  Bens- 
ley for  employment  of  the  appellee  by  the  firm  of  Bensley 
Bros.  <&  Co.  as  a  salesman,  and  upon  the  testimony  of  the 
defendant  Reed,  as  to  a  conversation  between  himself  and 
Charles  R.  Bensley  in  relation  to  such  employment  about  the 
time  appellee  began  work. 

When  appellee  rested  his  case  appellants  offered  to  prove 
that  the  three  first  named  defendants  composed  the  firm  of 
Bensley  Bros.  &  Co.,  for  which  the  appellee  worked,  and  that  ; 

the  other  four  were  not  members,  but  only  employes  of  the  1 

firm.  To  this  tlie  appellee  objected,  and  his  objection  being 
overruled,  he  excepted,  and  now  assigns  the  admission  of  that 
evidence  as  a  cross-error.  It  is  material  to  decide  now 
whether  that  evidence  was  properly  admitted,  because,  after  it 
was  in,  the  appellee  having  no  rebutting  evidence  on  that  sub- 
ject, was  driven  to  discontinue  as  to  those  four,  and  then 
the  appellants  moved  to  strike  out  the  testimony  of  Reed,  it 
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being  only  as  to  a  conversation  with  a  person  not  party  to  the 
suit,  nor  jointly  liable  with  the  then  defendants,  now  appellants- 
This  motion  was  denied,  and  appellants  excepted,  and  now 
assign  that  for  error. 

Charles  R.  Bensley,  as  the  case  now  stands  on  the  record,  is 
to  be  considered  only  as  an  employe  of  the  firm.  Whether 
he  had  or  had  not  their  authority  to  employ  other  employes, 
is  a  matter  disputed  between  the  parties.  Bat  if  he  had  such 
authority,  his  ^conversation  with  Keed  was  not  had  as  a  part, 
or  in  the  course,  of  any  business  he  was  doing  for  the  firm, 
but,  at  the  most,  could  only  be  said  to  be  a  consultation  with 
another  employe  upon  a  subject  that  there  is  no  claim  by  the 
appellee  that  Keed  had  any  authority  over,  if  he  was  not  a 
partner. 

"The  statements  of  an  agent  are  admissible  only  where  they 
are  a  part  of  the  res  ge^tcB,^^  Whiteside  v.  Margarel,  51  111. 
507;  Story  on  Agency,  Sees.  134-137;  1  Greenl.  Ev.,  Sec.  113; 
Lindblom  y.  Ramsey,  75  111.  246. 

The  refusal  of  the  court  to  strike  out  the  testimony  of  Heed 
was  therefore  error,  unless  the  appellee  can  maintain  that  the 
admission  of  the  evidence  that  the  firm  was  composed  only  of 
the  a])pellants  was  error,  and,  therefore,  as  Charles  R.  Bensley 
and  Reed  ought  to  have  been  held,  they  should  still  be  con- 
sidered as  partners,  and  as  partners  their  declarations  are  evi- 
dence against  tiie  firm.  Reed's  testimony  can  not  be  held  to 
be  immaterial.  Whether  logically  or  not,  the  jury  must  have 
regarded  it,  when  the  court  refused  to  strike  it  out,  as 
tending  to  show  that  the  appellants  had  employed  the  appellee 
upon  the  terms  he  alleged. 

The  appellee  relies  upon  Sec.  35  of  the  Practice  Act  of 
1872,  as  follows: 

*'In  actions  upon  contracts,  express  or  implied,  against  two 
or  more  defendants,  as  partners,  or  joint  obligors,  or  payors, 
whether  so  alleged  or  not,  proof  of  the  joint  liability  or  part- 
nership of  the  defendants,  or  their  Christian  or  surnames, 
shall  not,  in  the  first  instance,  be  required  to  entitle  the  plaint- 
iff to  judgment,  unless  such  proof  shall  be  rendered  necessary 
by  pleading  in  abatement,  or  unless  the  defendant  shall  tile  a 
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plea  in  bar  denying  the  partnership  or  joint  liability,  or  the 
execution  of  the  instrument  sued  upon  verified  by  aflSdavit." 

He  cites  a  long  line  of  decisions  in  this  State  and  by  the 
Supreme  Court  of  the  United  States,  in  which  the  construction 
of  this  statute  was  involved,  in  some  of  which,  as  Shufeldt  v. 
Seymour,  21  HI.  524,  and  Huntington  v.  Chambers,  in  the 
Third  District,  15  111.  App.  426,  the  effect  of  the  decision  is, 
tliat  if  the  defendant  does  not,  by  pica,  in  the  manner  provided 
by  the  statute,  deny  the  joint  liability,  he  is  estopped  to  deny 
it  by  evidence  on  the  ti'ial. 

This  court  has  hold  that  the  proper  construction  of  the 
statutes  is  that  it  only  relieves  the  plaintiff  from  the  burden 
of  proving  that  joint  liability,  "in  the  first  instance,"  and 
leaves  the  defendants  at  liberty  to  disprove  it,  without  first 
denying  it  by  plea.  Davison  v.  Hill,  1  111.  App.  70;  Garland 
V.  Peeney,  1  111.  App.  108;  Rosenberg  v.  Barrett,  2  111.  App.  386. 

This  distinction  has  not  been  discussed  in  any  of  the  cases 
cited  by  the  appellee,  nor  does  it  appear  that  any  of  the  courts 
by  which  such  decisions  were  made  ever  had  their  attention 
called  to  it.  But  in  a  case  involving  the  construction  of 
another  section  of  the  statute,  before  the  last  revision,  where 
the  arguments  of  the  appellee  applied  with  greater  force  than 
to  the  statute  under  consideration,  the  Supreme  Court  have 
made  and  sustained  the  distinction. 

It  was  provided  by  the  59th  section  of  the  Practice  Act  of 
1845,  that  "in  actions  upon  bonds,  notes  and  all  other  writings 
made  assignable  by  law,  in  the  name  of  the  assignee,  the 
plaintiff  shall  not  be  held  bound  to  prove  the  assignments  or 
signature  of  any  assignor,  unless  the  fact  of  the  assignment  be 
pnt  in  issue  by  plea  verified  by  the  affidavit  of  the  defendant, 
or  some  credible  person,  stating  that  he  verily  believes  the 
facts  stated  in  the  plea  are  true." 

Comparing  this  section  with  the  14th  of  the  same  act,  which 
provided  that  "no  person  shall  be  permitted  to  deny  on  trial 
the  execution  of  any  instrument  in  writing  *  *  *  unless 
the  person  so  denying  the  same  shall,  if  defendant,  verify  his 
plea  by  affidavit,"  they  say :  "  The  language  of  the  59th  sec- 
tion is  different  from  the  other.     It  dispenses  with  pi'oof  of 
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the  assignment,  before  tlie  instrninent  is  admitted,  unless  the 
act  of  assignment  is  denied  by  plea,  verified  bj  affidavit,  whilst 
the  maker,  under  the  14:th  section,  is  not  permitted  to  deny 
the  execution  of  the  instrument  except  in  that  mode.  This 
section  does  not  prohibit  the  defendant  from  denying  the  assign- 
ment by  rebutting  evidence.  It  only  provides  tliat  until  the 
assignment  is  denied  jn  the  mode  indicated,  the  plaintiff  shall  not 
be  required  to  make  the  proof.  *  *  *  •"We  think  a  fair 
and  reasonable  construction  of  these  two  provisions  justifies 
the  distinction  that  under  the  one  the  maker  can  not  deny  the 
execution  of  the  instrument  either  before  or  after  it  is  intro- 
duced, while  under  the  other  he  can  not  deny  it  before,  but  may 
after,  its  introduction  in  evidence.  The  assignment  indorsed 
upon  the  note  is  made  prima  facie  evidence  of  its  genuine- 
ness, but  does  not  preclude  the  defendant  from  rebutting  that 
fact.  Or,  if  he  chooses,  he  may,  by  denying  it  by  plea,  veri- 
fied by  affidavit,  throw  the  burthen  of  the  proof  on  the  plaint- 
iff in  the  first  iastaice,^^  These  italics  are  not  in  the  opinion 
of  the  Supreme  Court.     Lockridge  v.  Nuckolls,  25  III.  178. 

The  language  in  the  section  to  be  construed  now,  is,  "  proof 
*  *  *  shall  not,  in  the  first  instance,  be  required."  In  the 
59th  section  quoted  it  was  "the  plaintiff  shall  not  be  held 
bound  to  prove."  The  introduction  of  the  words  **in  the  first 
instance,"  imply  that  there  might  come  a  time  in  the  action 
when  the  proof  would  be  required  even  without  the  plea; 
while  from  the  words  of  the  other  section  it  might  be  plau- 
sibly argued  that  the  plaintiff  could  never  "  be  held  bound  to 
prove  "  without  the  plea. 

It  follows  that  the  Superior  Court  did  not  err  in  admitting 
the  evidence  that  the  appellants  only  composed  the  firm  of 
Bensley  Bros.  &  Co.,  and  that  it  did  err  in  not  striking  out 
the  testimony  of  Reed. 

The  appellants  objected  to  the  case  going  to  the  jury  on  the 
pleadings  as  they  stood  after  it  had  been  dismissed  as  to  four 
of  the  defendants,  and  their  objection  being  overruled,  they 
excepted,  and  now  assign  that  action  of  the  court  for  error. 
No  authority  is  cited  to  support  this  assignment.  It  has  never 
been  deemed  necessary,  in  actions  ex  delicto,  to   make  any 
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change  in  the  pleadings  upon  a  discontinuance  as  to  one  or 
more  of  the  defendants,  nor  does  there  seem  to  be  any  need 
of  doing  so  in  actions  ex  contractu. 

The  second  instruction  for  the  appellee  was  as  follows : 

"  The  plaintiff  alleges  tliat  the  contract  was  made  between 
him  and  Charles  R.  Bensley,  who,  plaintiff  claims,  represented 
the  firm  of  Bensley  Bros.  &  Co.,  and  that  the  contract  was 
afterward  ratified  by  John  E.  Bensley,  the  senior  member  of 
that  firm. 

"  The  defendants  allege  that  the  contract  was  made  with 
John  R.  Bensley,  and  that  Charles  R.  Bensley  had  no  authority 
to  make  contracts  for  the  firm.  These  are  questions  of  fact  for 
the  jury  to  determine  from  the  evidence  in  the  case.  But, 
upon  the  question  as  to  the  authority  of  Charles  R.  Bensley 
to  make  the  contract,  the  court  instructs  you,  as  a  matter  of 
law,  that  the  jury  are  not  bound  to  take  the  statement  of  the 
witness,  John  R.  Bensley,  u|X)n  this  point  as  conclusive;  but 
the  jury  have  the  right  to  determine,  from  all  the  evidence 
and  circumstances  in  the  case,  whether  or  not  Charles  R.  Bens- 
ley had  authority  to  make  such  a  contract.  And  the  court 
also  instructs  you  that,  even  if  Charles  R.  Bensley  did  not 
liave  authority  to  make  the  contract,  but  still,  if  it  was  made 
by  him,  as  plaintiff  alleges,  and  was  afterward  acted  upon  by 
the  parties,  and  ratified  by  the  firm  of  Bensley  Bros.  &  Co., 
then  it  will  be  binding  upon  that  firm." 

The  appellee  testified  that  this  contract,  made  with  Charles 
R  Bensley,  was  for  $15u  per  month  or  $1,800  per  year. 

John  R.  Bensley  and  Charles  R.  Bensley  testified  that  the 
contract  was  made  by  appellee  with  John  R.  Bensley  for  the 
salary  named,  provided  his  commissions  amounted  to  that  sal- 
ary; but  if  they  did  not,  he  was  to  receive  only  so  much 
salary  as  his  commissions  should  amount  to.  There  was  no 
evidence  of  any  authority  for  Cliarles  R.  Bensley  to  employ 
appellee,  except  that  appellee  did  work  for  appellants,  and  he 
says,  tinder  no  other  than  his  contract  with  Charles  R.  Bens- 
ley: and  there  was  no  evidence  whatever,  that  John  R.  Bens- 
ley or  any  other  member  of  the  firm  knew,  while  appellee 
worked  for  the  firm  of  Bensley  Bros.  &  Co.,  that  he  claimed 
any  such  contract  as  he  relied  upon  at  the  trial. 
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Withont  knowledge  of  the  facts,  there  could  be  no  ratifica- 
tion, a,  C.  &  S.  R  R.  Co.  V.  Kelly,  77  III.  426;  Kerr  v. 
Sharp,  83  111.  199. 

Instructions  upon  a  hypothesis  which  there  is  no  evidence 
to  support  are,  if  material,  erroneous.  The  cases  to  this  effect 
are  so  numerous  and  well  known,  that  it  would  be  useless  to 
cite  any  of  them. 

The  court  should  have  allowed  the  appellants  to  file  a  plea 
of  set-off  when  the  case  was  dismissed  as  to  the  other  four 
defendants.  While  the  case  stood  against  seven  defendants, 
appellants  could  not  plead  a  set-off  due  to  theraBclves  only. 
When  they  became  the  only  defendants  such  a  plea  was 
admissible.     Brown  v.  Tuttle,  ante^  p.  389. 

While  a  defendant  is  not  allowed  to  present  his  defense 
piece-meal  and  may  not  file  additional  pleas  after  he  has 
already  on  the  files  one  or  more,  yet  when  the  plaintiff  so 
changes  his  ground  as  to  make  a  defense  of  a  certain  charac- 
ter for  the  first  time  available,  justice  requires  that  he  should 
be  permitted  to  make  it. 

For  the  errors  in  refusing  to  strike  out  the  testimony  of 
Reed,  and  in  giving  the  second  instruction,  the  judgment  is 
reversed  and  the  case  remanded. 

JReversed  and  remanded. 


Archibald  Haas 

V. 

The  People  of  the  State  of  Illinois. 

Pharmacy/  Act — Liability  of  One  in  Charge  of  Drug  Store — See  12, 

1.  Where  a  registered  pharmacist  is  employed  and  placed  in  charge  of  a 
drug  store,  he  becomes  personally  liable  for  the  statutory  penalty  if  he  per- 
mits one  who  is  not  a  registered  pharmjicist  as  assistant  to  vend  drugs, 
medicines  or  poisons  in  his  store. 

2.  An  instruction  to  a  boy,  to  sell  anything  in  a  drug  store  except  poi- 
sons,  leaving  him  to  judge  what  are  poisons,  is  a  violation  of  the  statute. 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  William  H.  Sisson  and  Clarence  F.  Goodino,  for 
appellant 

Messrs.  John  M.  Hamilton  and  Charles  C.  Gilbert,  for 
appellee. 

Garnett,  p.  J.  This  appeal  presents  for  consideration  a 
question  of  construction  of  the  act  entitled,  "An  act  to  regu- 
late the  practice  of  pharmacy  in  the  State  of  Illinois,"  ap- 
proved May  30,  1881,  and  in  force  July  1,  1881.  The  first 
section  of  the  act  in  question  provided  tliat  it  shall  not  be 
lawful  for  any  person,  other  than  a  registered  pharmacist,  to 
retail,  compound  or  dispense  drugs,  medicines  or  poisons,  or  to 
open  or  conduct  any  pharmacy  or  store  for  retailing,  com- 
pounding or  dispensing  drugs,  medicines  or  poisons,  unless 
such  persons  shall  be,  or  shall  employ  and  place  in  charge  of 
said  pharmacy  or  store,  a  registered  pharmacist,  etc.  Sec.  2 
describes'the  qualifications  of  registered  pharmacists.  Sec.  12 
enacts  that  any  registered  pharmacist  who  shall  permit  the 
compounding  and  dispensing  of  prescriptions,  or  the  vending 
of  drugs,  medicines  or  poisons  in  his  store  or  place  of  business, 
except  under  the  supervision  of  a  registered  pharmacist,  or 
except  by  a  registered  assistant  pharmacist,  shall,  for  every 
such  offense,  be  liable  to  a  penalty  of  $50. 

Merz  Bros.,  being  the  OAvners  of  a  drug  store  in  Chicago, 
where  drugs,  medicines  and  poisons  were  retailed,  compounded 
and  dispensed,  employed  the  appellant,  a  registered  pharma- 
cist, and  placed  him  in  charge  of  the  store.  In  the  month  of 
September,  1886,  while  appellant  had  such  charge  of  the  store, 
a  boy,  named  Goddard,  was  also  employed  there  by  Merz 
Bros.  He  was  instructed  by  August  Merz  (one  of  the  firm  of 
Merz  Bros.),  as  well  as  by  appellant,  that  he  might  sell  any- 
thing in  the  store  except  poisons.     Appellant  testified  that  he 
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supposed  it  was  for  the  boj  to  judge  what  wei-e  poisoDs.  Jii 
the  latter  part  of  September,  1S86,  when  appellant  was  absent 
at  dinner  and  tlie  boy  was  left  in  charge  of  the  store,  an  appli. 
cation  was  made  by  Charles  W.  Day,  to  purchase  some  poi- 
sons, and  the  boy  sold  and  delivered  them  to  him.  The  aj>- 
pellant  was  summoned  before  a  justice  of  the  peace  for  the 
recovery  of  a  fine  for  this  alleged  violation  of  the  statute. 
The  justice  rendered  judgment  for  $50,  and  the  Criminal 
Court  of  Cook  County,  on  appeal,  rendered  a  similar  judg- 
ment, which  appellant  now  seeks  to  reverse.  lie  claims  that 
as  the  store  was  not  his,  but  belonged  to  Merz  Brothers,  and 
as  the  boy  was  hired  and  could  be  discharged  by  them  only, 
no  penalty  can  be  inflicted  on  a  mere  co-employe  of  the  boy. 
If  such  was  the  intention  of  the  legislature,  the  enactment  is 
a  lame  and  impotent  conclusion.  If  the  registered  pharmacist 
employed  to  take  charge  of  the  store  is  not  chargeable  with 
the  penalty,  neither  is  the  owner,  if  he  is  not  a  registered 
pharmacist.  Thus,  any  person,  who  has  not  qualified  himself 
to  discharge  the  responsible  duties  required  by  the  statute, 
may  employ  a  person  who  has  qualified  himself,  and  the  latter 
may,  without  fear  of  the  prescribed  penalfy,  permit  any  boy, 
or  unskilled  person  employed  in  the  store,  to  sell  the  prohibited 
articles,  and  the  efficiency  of  the  law  becomes  seriously  im- 
paired. A  more  reasonable  interpretation  is,  that  when  a 
registered  pharmacist  is  employed  and  placed  in  charge  of  a 
store  of  that  character,  although  he  is  not  the  owner  of  it,  the 
place  does  thereby  become  his  place  of  business  within  the 
meaning  of  said  Sec.  12.  The  terms  of  Sec.  1  show  plainly 
that  the  legislature  contemplated  cases  where  persons  not 
having  the  requisite  qualifications,  would  employ  and  place  in 
charge  of  such  stores  a  registered  pharmacist,  and  yet  it  is 
supposed  that  when  the  penalty,  the  effective  part  of  the  law, 
is  reached,  the  intention  was  to  devise  a  plan  of  escaj>e  for 
an  entire  class  to  whom  special  attention  was  devoted  in  the 
first  section.  The  language  of  Sec.  12  does  not  require  an 
interpretation  so  unreasonable,  nor  are  we  disposed  to  interfere 
with  what  api)ears  to  have  been  the  design  of  the  law;  that  is, 
that  some  person  qualified  by  study  and  training,  should  have 
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charge  of  the  retailing,  compounding  and  dispensing  of  drugs, 
medicines  and  poisons,  and  should  be  responsible  for  permit- 
ting, in  the  place  of  business  of  which  he  has  charge,  any 
j)erson,  not  qualified,  to  be  engaged  in  work  so  dangerous  to 
the  public. 

The  law  makes  it  the  duty  of  the  owner  to  have  in  charge 
of  his  store  a  registered  pharmacist.  It  is  the  corresponding 
duty  of  the  latter  to  take  charge,  if  he  accept  the  employment. 
Taking  charge  of  the  store  in  this  instance  means  something 
more  than  nominal  representation  of  the  owner.  He  is  the 
pereon  who  must  decide  and  control  as  to  the  sale  of  drugs? 
medicines  and  poisons.  The  owner  can  not  pretend  to  put 
him  in  charge,  and  at  the  same  time  employ  an  unskilled  per- 
son in  the  same  store  who  is  independent  of  him  as  to  such 
sales.  The  registered  pharmacist  who  enters  upon  the  charge 
of  snch  a  store,  upon  such  conditions,  does  so  at  his  peril. 

That  appellant,  in  substance,  permitted  the  boy  to  make  such 
sales,  we  think  is  shown  by  his  own  evidence.  He  says  he 
told  the  boy  he  might  sell  anything  in  the  store  except  poi- 
sons, and  left  him  to  decide  what  were  poisons.  To  have 
fairly  complied  with  the  law,  he  should,  at  least,  have  told  the 
boy  what  the  excepted  articles  were.  We  can  not  presume 
the  boy  knew  poisons  from  harmless  syrups,  and,  unless  he  did, 
the  saving  clause  in  the  instruction  given  him  by  appellant, 
was  a  dead  letter,  and  failed  to  modify  the  sweeping  direction 
to  sell. 

The  judgment  of  the  Criminal  Court  is  affirmed. 

Judgment  affirmed. 


Charles  Butt 

V. 

John  P.  Lee. 


Pi-acfice — Defective  Record — Motion  for  New  Trial — Clerk'* 8 Statements 

1.    Where  the  bill  of  exceptions  contains  no  motion  for  a  new  trial,  and 
no  exception  is  preserved  to  the  overruling  of  such  a  motion,  an  assignment 
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of  error  that  the  court  erred  in  refusing  a  new  trial  on  the  grround  that  the 
verdict  was  contrary  to  the  evidence,  can  not  be  considered  by  this  court. 

2.  A  statement  in  the  judgment  order,  as  copied  by  the  clerk  into  the 
record,  to  the  effect  that  the  motion  for  a  new  trial  was  overruled  and  a  new 
trial  denied,  does  not  make  such  motion  a  part  of  the  record, 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  lion. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Jesse  B.  Babton,  for  appellant 

Mr.  Walter  M.  Howland,  for  appellee. 

MoRAN,  J.  Appellant  brought  an  action  against  appellee, 
alleging  a  breach  of  a  certain  contract,  and  claiming  liquidated 
damages  in  the  sum  of  $3,000,  as  provided  by  the  contract. 

The  case  was  tried  by  a  jury,  and  a  verdict  found  in  favor 
of  plaintiff,  but  the  damages  were  assessed  at  $50. 

The  only  error  assigned  on  this  appeal  is  that  "  the  court 
erred  in  refusing  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence." 

There  is  in  the  bill  of  exceptions  no  motion  for  new  trial 
set  out,  and  no  reference  whatever  to  any  such  motion.  In 
the  judgment  order  of  the  court,  as  copied  into  the  record  by 
the  clerk,  it  is  stated  that  the  plaintiff's  motion  theretofore 
entered  therein  for  a  new  trial  in  said  cause  is  overruled  and 
a  new  trial  denied,  but  such  statement  by  the  clerk  does  not 
make  a  motion  for  a  new  trial  a  ]7art  of  the  record.  There  is 
nowhere  in  the  record  any  exception  preserved  to  the  over- 
ruling of  any  motion  for  a  new  trial,  and  honce  the  error 
assigned  can  not  be  considered  by  this  court.  Smith  et  al.  v. 
Kahili,  17  HI.  67;  Boyle  v.  Levings,  28  111.  314;  Duncan  v. 
Chandler,  5  111.  App.  499;   Deitrich  v.  Waldron,  90  111.  115. 

The  judgment  must  therefore  be  affirmed. 

Judgrri&iit  affirmed. 
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Conrad  L,  Niehoff  et  al. 

Injunrtiong — Bill  for  Belief  from  Judgment — Service — Evidence-^ 
Usury — Payments. 

1.  The  unsupported  evidence  of  tbe  defendant  denying  service  of  process, 
is  insufficient  to  sustain  a  bill  for  relief  from  a  judgment  on  the  ground  that 
he  was  not  served. 

2.  The  declarations  of  a  party  are  not  evidence- in  his  favor. 

3.  Where  a  defendant  in  a  puit  at  law  has  neglected  to  make  his  defence, 
he  can  not  have  relief  in  equity  from  a  judgment  which  includes  usurious 
interest. 

•    [Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
GwYNN  Qaknett,  Judge,  presiding. 

Mr.  A.  B.  Baldwin,  for  appellant 

No  principle  is  better  established  than  that  so  long  as  any 
part  of  the  debt  remains  unpaid,  the  debtor  may  insist  ujwu  a 
deduction  of  the  usury  from  the  part  remaining  unpaid.  Say- 
lor  V.  Daniels,  37  111.  331;  Farwell  v.  Meyer,  60  111.  367;  Dris- 
coll  V.  Tannock,  76  111.  164;  Jenkins  v.  Greenbaum,  95  IlL  11; 
Harris  v.  Bressler,  119  111.  467. 

Mr.  M.  J.  Dunne,  for  appellee. 

The  Supreme  Court  has  several  times  held  that  a  return  of 
an  officer  can  not  be  impeached,  except  by  the  clearest  and 
most  satisfactory  evidence,  and  that  the  testimony  of  the 
darty  upon  whom  service  purports  to  have  been  made,  is  not 
sufficient  to  authorize  the  setting  aside  of  the  return  of  a  sworn 
officer.     Davis  v.  Dresback,  81  111.  395. 

It  was  held  in  Leitch  v.  Colson,  8  111.  App.  458,  in  this  court, 
that  a  return  to  process  by  a  constable  is,  as  between  the  par- 
ties, conclusive,  and  can  not  be  contradicted  by  parol  evidence. 
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To  the  same  effect  is  Fitzgerald  v.  Eimbally  S6  111.  396.  In 
Unnter  t.  Stoneburner,  92  111.  75,  it  is  said :  "  It  then  appear- 
ing that  appellee  was  served  with  process,  he  mnst  be  bound 
bj  the  officer's  retorn.  It  is  in  rare  eases  only  that  the  return 
of  the  oflBcer  can  be  c  )ntraJicted,  except  in  a  direct  proceeding 
bj  suit  against  the  officer  for  a  false  return.  In  all  other 
cases,  almost  without  an  exception,  the  return  is  held  to  be 
conclusive." 

A  bill  to  restrain  the  collection  of  a  judgment  should  show 
what  the  evidence  was  which  authorized  the  judgment  com- 
]>laincd  of,  and  the  grounds  of  defense,  and  the  reason,  if  any, 
why  it  was  not  made,  and  such  other  facts  as  would  make  a 
case,  or  there  will  not  be  error  in  dismissing  the  bill.  Buutain 
V.  Blackburn,  27  111.  406. 

Although  a  judgment  at  law  may  be  unjust,  yet,  where  a 
legal  defense  existed,  and  the  defendant  had  an  opportunity  to 
make  the  same,  and  by  his  own  neglect  failed  to  do  so,  he  can 
obtain  no  relief  in  equity.  Higgins  v.  Bullock,  73  111.  205; 
Hopkins  v.  Medley,  99  111.  510. 

Gary,  J.  The  questions  in  this  case  have  been  often  decided 
adversely  to  the  appellant  lie  filed  his  bill  for  relief  from 
a  judgment  at  law  on  the  grounds  that  he  was  never  served 
with  process;  that  payments  had  not  been  credited,  and  that 
usurious  interest  was  included  in  the  judgment.  The  return 
shows  service,  and  the  deputy  sheriff  testifies  to  ^it;  appel- 
lant testifies  to  the  contrary,  and  seeks  to  corroboi*ate  his  state- 
ment that  he  was  not  at  the  place  where  the  deputj'  says  the 
service  was  made,  bv  his  own  statement  that  he  went  to  Yalua- 
raise  that  day,  and  by  the  testimony  of  two  other  witnesses, 
one  of  whom  says  he  saw  appellant  got  on  a  ti*ain  that  was 
starting  out  of  the  depot  about  8  o'clock  in  the  mc^rning,  and 
the  other  that  he  saw  him  in  the  evening  just  as  the  train 
arrived  from  the  East,  and  appellant  said  he  "was  down  to  Val- 
paraiso." The  deputy  testified  that  the  service  was  between 
3  and  5  o'clock  in  the  afternoon.  It  was  obvious  that,  leav- 
ing out  what  appellant  said  to  the  witness,  that  "he  was  down 
to   Valparaiso,"   the   testimony   of  the  deputy   and  of   the 
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witnesses  for  appellant,  is  not  inconsistent,  and  both  may  be 
true.  Ilis  declaration  that  he  "was  down  to  Valparaiso"  was 
no  evidence  in  his  own  favor  that  he  was  there*  Brown  v. 
Lusk,  4  Yerg.  210. 

The  fact  of  service,  therefore,  is  disputed  only  by  his  own 
testimony.  This  is  not  enough.  Hunter  v.  Stoneburner,  92 
III.  75;  Davis  v.  Dresback,  81  111.  393. 

In  addition  to  the  legal  conclusion,  it  appears  that  in  fact 
tlie  appellant  knew  that  he  was  sued,  as  before  the  return  day 
he  wrote  to  the  attorney  of  the  plaintiff  as  follows  : 

"Yours  of  the  20th  inst  duly  received;  contents  noted;  in 
reply  would  say  it  seems  to  me  to  be  a  rather  strange  pro- 
ceeding that  you  should  now  have  been  authorized  by  Mr. 
Niehoff  to  commence  legal  proceedings  on  a  note  that  I  have 
been  already  sued  on.  How  is  this?  Please  explain,  oris 
this  some  more  of  Niehoff's  crookedness  ?  Get  two  judgments, 
collect  twice  moi'e  ?  I  imagine  he  has  been  pretty  near  paid 
already.  When  Mr.  NiehbflE  wants  to  settle  with  me  square 
and  honest,  he  has  got  my  address.  It  looks  rather  foolish  to 
write  a  letter  tlireatening  a  law  suit  that  I  have  been  already 
served  on  and  that  I  have  put  into  the  hands  of  an  attorney." 

Having  neglected  any  defense  tliat  he  had  at  law,  he  can  not 
now  come  into  equity  for  relief,  if  usurious  interest  was 
included  in  the  judgment.  Smith  v.  Powell,  50  111.  21.  Nor 
if  payments  were  not  credited.     Mellendy  v.  Austin,  69  111.  15 

The  biU  was  rightly  dismissed. 

Decree  affirmed. 


William  Skakel 


V.  jur    423l 

John  A.  Roche  et  al.  ^  ^ 


Injunction s — Criminal  Prosecutions — Saloon — Ordinanets. 

1.    Courts  of  chancery  have  no  jurisdiction  to  enjoin  criminal  or  quasi 
criminal  prosecutions. 


1 
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2.  This  court  affiTiwi  a  decree  dismissing'  a  bill  to  restrain  the  mayor  and 
cbief  of  police  of  the  city  of  Chicago  from  interfering  with  th<^  complainant 
in  conducting  a  saloon,  and  from  prosecuting  him  under  ordinances  which 
he  alleges  to  be  void. 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Circuit  Coart  of  Oook  County;  the  Hon 
Henby  M.  Su£pari>,  JQclge,  presiding. 

Messrs.  Edgab  Tebhune  and  A.  R  Jenks,  for  appelfant. 

The  ordinance  in  question  is  void.  Tlie  legislatnre  has,  by 
express  terms,  delegated  to  the  city  council,  and  the  city  coun- 
cil alone,  the  right  to  license,  regulate  and  prohibit  the  liquor 
trafiic.  Nowhere  in  said  enactment  can  anythino;'  be  found 
which  confers  any  power  in  the  premises  upon  the  nmyor. 
The  lano^uage  of  the  act  is  unambiguous,  and  the  most  libei'al 
construction  of  which  that  language  is  susceptible  will  not  per- 
mit of  any  conclusion  inconsistent  with  an  expressed  power 
in  the  city  council. 

It  has  been  determined  by  almost  every  court  of  final  resort 
in  the  United  States,  that  the  legislature  can  delegate  its  con- 
stitutional powers  to  license,  regulate  and  prohibit  the  liquor 
traffic  to  whatsoever  depository  it  may,  in  its  wisdom,  see  fit 
to  select.  But  it  has  always  been  held  that  the  depository 
elected  by  the  legislature,  and  that  alone,  can  act. 

The  record  in  this  case  by  a  practical  ilhistratiori  proves,  to 
the  certainty  of  a  mathematical  demonstration,  that  to  allow 
the  depository  chosen  by  the  legislature  (the  city  council)  to 
delegate  to  the  mayor  of  the  city  the  power  to  grant  licenses 
to  such  persons  as  he  may  in  his  discretion  deem  proper,  and 
to  refuse  licenses  in  his  discretion,  must  be  a  departure  from 
the  fundamental  principles  of  law. 

To  say  that  the  city  council  has  not  abdicated  and  surrendered 
its  power  to  tlie  mayor,  were  idle.  There  is  a  clear  delcga- 
tion.  The  city  council  can  no  more  so  do  under  the  pretense 
of  giving  the  mayor  power  to  inquire  into  character,  etc.,  of 
applicants,  than  it  can  do  so  by  a  general  ordinance  wherein 
it  boldly  states  its  intention  to  abdicate.     It  can  not  acconi- 
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plish  by  indirect  means,  what  the  law  will  not  countenance. 
Zanone  v.  Mound  City,  103  111.  557. 

Without  further  comment  we  submit  the  following  author- 
ities on  this  branch  of  the  case :  Cooley's  Const.  Lim.  Sec. 
204,  notes  1  and  2;  Dillon  on  Municipal  Corp.,  Sees.  60 
and  96;  City  of  East  St.  Louis  v.  Wehrung,  50  111.  28;  City 
of  East  St.  Louis  v.  Wehrung,  46  111.  392;  Kinmundy  v.  Ma- 
lian,  72  111.  462  ;  Foss  v.  Chicago,  56  III.  354;  In  re  Wilson, 
32  Minn.  145;  Cooley's  Const  Lim.  197;  Zanone  v.  Mound 
City,  11  111.  App.  334;  State  v.  Fisk,  9  R  L  94;  Thompson 
V.  Schermcrhorn,  6  JS.  Y.  92;  Euggles  v.  Collier,  43  Mo.  353; 
Hyde  v.  Joyce,  4  Bush.  464;  Lyon  v.  Jerome,  26  Wend. 
485;  State  v.  Patterson,  34  K  J.  168;  Davis  v.  Keed,  65  N. 
Y.  566;  Thompson  v.  Boonville,  61  Mo.  282;  Clark  v.  Wash- 
ington, 12  Wheat  40,  54;  Day  v.  Green,  4  Cush.  433,  1849; 
Coffin  V.  Nantucket,  5  Cush.  269;  White  v.  Nashville,  2 
Swan,  364. 

It  is  well  settled  that  equity  will  not  interpose  to  prevent 
criminal  prosecution  on  the  sole  ground  that  the  individual  is 
innocent  and  unjustly  persecuted,  or  because  he  is  being  pros- 
ecuted under  void  and  unconstitutional  ordinances  or  legisla- 
tive enactments.  He  has  his  remedy  at  law,  and  courts  of 
chancery  can  not  be  compelled  to  assume  jurisdiction.  But 
where  from  the  face  of  the  record  the  element  of  "  irrepara- 
ble injury"  appears,  a  different  rule  applies.  In  such  cases 
equity  will  protect  the  unfortunate.  There  is  always  a  rem- 
edy somewhere.  If  it  does  not  exist  at  law  then  it  must  be 
in  equity,  and  if  it  bo  shown  that  the  remedy  at  law  is  not 
complete  and  adequate,  and  does  not  completely  and  ade- 
quately protect  the  complainant  in  his  life,  his  liberty  or  his 
property,  then  equity  will  take  jurisdiction. 

That  in  the  case  at  bar  the  court  may  interpose  by  injunc- 
tion, see  Wood  v.  City  of  Brooklyn,  14  Barb.  425  ;  Third 
Ave.  R.  R.  V.  Mayor,  etc.,  of  N.  Y.,  54  N.  Y.  159;  Gartside 
V.  City  of  E.  St.  Louis,  43  111.  47  ;  Butler's  Appeal,  73  Pa. 
St.  448 ;  Mayor  of  Baltimore  v.  Radecke,  49  Md.  217;  Page's 
Case,  34  Md.  561: ;  Mayor  of  New  York  v.  Pilkington,  2  Atk. 
302 ;  Frewin  v.  Lewis,  4  Mylne  &  Craig,  249;  Wahle  v.  Reui- 
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back,  76  111.  322  ;  Met.  City  Ry.  Co.  v.  Chicago,  96  111.  620 ; 
Goodell  V.  Lasseu,  69  111.  145;  Cited  by  Butler's  Api)eal,  73 
Ta.  St.;  Philadelphia  Ass'q  v.  Wood,  3  Wright,  73;  Owens 
V.  Gross,  105  111.  354. 

Messrs.  Clabenob  A.  Knight  and  John  W.  Geekn,  for 
appellee. 

Per  Curiam.  Appellant  filed  his  bill  in  the  court  below, 
])raying  for  an  injunction  to  restrain  the  maj'or  and  chief  of 
police  from  interfering  with  him  in  conducting  a  saloon,  and 
from  criminally  prosecuting  him  under  ordinances  which  he 
alleges  to  be  void,  and  from  prosecuting  more  than  one  of  the 
suits  commenced  against  him  and  pending  until  the  further 
order  of  the  court. 

The  court  denied  appellant's  motion  for  an  injunction,  and 
it  was  stipulated  by  the  parties  that  the  hearing  of  the  motion 
should  be  considered  the  final  hearing  of  the  cause,  and  there- 
fore the  court  entered  an  order  dismissing  complainant's  bill 
for  want  of  equity. 

Appellant  had  no  license  for  the  sale  of  liquor,  and  because 
he  peraisted  in  selling  intoxicating  liquors  without  such  license, 
he  was  repeatedly  arrested  by  the  police  and  subjected  to  fine 
by  the  police  magistrate.  , 

The  general  rule  is  well  settled,  and  has  been  repeatedly 
announced  in  this  State,  that  a  court  of  equity  will  not  enter- 
tain a  bill  to  restrain  prosecutions  under  a  municipal  ordinance 
on  the  ground  of  the  alleged  illegality  of  such  ordinance.  The 
validity  of  an  ordinance  of  the  character  involved  here  can 
only  be  tested  by  appeal  from  a  fine  imposed  under  it.  Courts 
of  chancery  have  no  jurisdiction  to  enjoin  criminal  or  gu<isi 
criminal  prosecutions.  Counsel  for  appellant  admit  this  gen- 
eral rule,  but  contend  that  there  are  exceptions  to  it,  and  insist 
most  earnestly  that  the  facts  charged  in  the  bill  take  this  case 
out  of  such  rule  and  entitle  appellant  to  relief  sought.  We 
have  carefully  examined  the  facts  as  shown  by  the  record,  and 
liavo  considered  the  authorities  cited  by  counsel  in  BU|>])ort  of 
their  contention,  and  we  are  of  opinion  that  no  case  has  been 
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made  out  which  gives  appellant  a  standing  in  a  court  of  equity. 
We  can  not  afford  the  time  which  would  necessarily  be  taken 
to  discuss  fully  the  cases  cited  by  counsel,  and  to  distinguish 
those  on  which  they  rely  from  the  case  here  presented. 

We  must  content  ourselves  with  saying  that  the  judgment 
of  the  Circuit  Court  must  be  affirmed. 

JJecree  affirmed. 


James  H.  Keeler 

V. 

Maurice  F.  Grace. 


Brokers— Sale  of  Real  Estate— Commiasiona— Defective  Tusiructwn, 

1.  Where  real  estate  is  placed  in  the  hands  of  a  broker  with  instructions 
to  sell  at  a  fariven  price  and  through  his  instrumentality  a  party  is  brought 
into  negotiation  with  the  owner  and  a  sale  is  in  consequence  effected  by  the 
owner,  the  broker  is  entitled  to  commissions. 

2.  It  is  sufficient  to  entitle  the  broker  to  compensation  that  the  sale  U 
effected  through  his  agency  as  a  procuring  cause. 

[Opinion  filed  December  T,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  John  C.  Scovel,  for  appellant 

Mr.  Thomas  J.  Walsh,  for  appellee. 

MoRAN,  J.  Appellant  brought  an  action  against  appellee 
to  recover  commissions  upon  the  sale  of  real  estate.  It  appears 
that  appellee,  about  September  14,  1885,  left  a  description  of 
his  property  with  appellant,  who  is  a  real  estate  broker,  to 
sell  at  the  price  of  $7,500.  Appellant  advertised  the  prop- 
erty and,  in  November,  one  Ryan  called  at  appellant's  office 
and  inquired  what  property  he  was  advertising  on  West  12th 
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Street  aud  appellant  told  him  it  was  Ko.  325,  and  was  owned 
by  appellee  Grace,  and  stated  the  price.  Ryan  asked  appellant 
Keeler  to  see  Grace  and  try  to  make  a  trade  for  some  proj>- 
erty  which  Ryan  had  and  Keeler  sent  for  Grace  and  submitted 
the  offer  to  him,  but  Grace,  after  examininof  the  property, 
declined  to  make  the  trade,  but  instructed  Keeler  to  try  to  sell 
to  Ryan  for  money.  Ryan  could  not  pay  so  much  cash  as 
Grace  required  just  at  that  time.  Ryan  and  Grace  met  during 
the  negotiations,  which  ran  along  into  the  month  of  January, 
and  during  the  time  Grace  raised  the  price  of  the  property  to 
$8,000. 

On  the  4th  of  May,  Grace  went  to  Keeler's  ofBce  and 
stated  to  Keeler  that  he  wanted  to  withdraw  the  property 
from  the  market;  that  he  did  not  want  to  sell  it. 

On  the  same  day  Grace  executed  a  deed  to  one  Mathew 
Lamb,  conveying  the  property  in  question,  and  it  clearly  ap- 
pears that  the  property  was  taken  by  Lamb  for  Ryan  and  he 
conveyed  it  to  Ryan-a  short  time  thereafter. 

The  purchase  price  paid  to  Grace  was  $8,000.  Appellant's 
contention  was  that  the  property  was  sold  by  appellee  to  Ryan 
for  the  same  price  for  which  he  had  it  on  his  books,  and  that 
he,  by  his  advertisement  and  negotiations,  brought  the  pur- 
chaser to  Grace,  and  that  he  was  prevented  from  making  the 
sale  only  by  appellee  taking  the  property  out  of  his  hands  on 
the  pretense  that  he  was  not  going  to  sell  it. 

Appellee  claimed  to  the  jury  that  he  sold  his  property 
through  another  real  estate  firm,  who  wrote  to  him  that  they 
had  a  purchaser,  and  that  he  did  not  know  when  he  conveyed 
the  property  to  Lamb  that  Ryan  was  the  real  purchaser. 

The  issue  of  fact  was  for  the  jury  to  determine,  and  if  the 
question  had  been  fairly  left  to  the  jury  the  verdict  might  rest 
undisturbed.  But  the  court  erred  in  giving  to  the  jury  at  the 
request  of  appellee,  the  following  instruction  numbered  2: 
''The  jury  are  instructed  that  to  entitle  the  plaintiff  to  recover 
any  commissions,  it  is  necessary  for  him  to  prove  that  he  was 
employed  by  the  defendant  and  acting  under  tlie  defendant's 
employment,  and  was  authorized  by  the  defendant  at  the  time 
to  make  the  sale,  and  while  so  acting  effected  the  sale  of 
defendant's  property." 
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This  instruction  does  not  state  the  law  correctly.  If  a  de- 
scriptioi\  of  property  is  given  to  a  real  estate  broker  by  the 
owner  with  instructions  to  sell  it  at  a  given  price,  and  through 
the  agency  and  instrumentality  of  the  broker  a  party  is  brought 
into  negotiations  and  dealing  with  the  owner,  which  actually 
result  in  a  sale  of  the  property  at  the  price  fixed,  to  the  broker's 
customers,  the  broker  will  be  entitled  to  his  commissions, 
even  though  the  sale  is  actually  eflfccted  by  the  owner  himself. 

'*It  is  sufficient  to  entitle  a  broker  to  compensation  that  the 
sale  is  effected  through  his  agency  as  a  procuring  cause." 
Loyd  V.  Mathews,  51  K  Y.  124. 

The  instruction,  when  applied  to  the  facts  in  this  case,  as 
appellant  contended  the  jury  should  find  them,  was  equivalent 
to  telling  the  jury  to  find  for  the  defendant. 

Appellant  did  not  claim  that  he  effected  the  sale  of  the 
property,  but  that  he  brought  the  parties  together,  and  that 
while  this  property  was  still  on  his  books  a  sale  of  it  was  nego- 
tiated between  the  parties  for  the  same  price  that  he  held  the 
property  at. 

Appellant  was  entitled  to  have  the  jury  pass  on  the  facts 
under  correct  instructions.  For  the  error  indicated  the  judg- 
ment will  be  reversed  and  the  case  remanded. 

lievei'sed  and  remanded. 


Henry   Eggers 

V. 

Seth  F.  Hanchett,  for  use,  etc. 

BepUvin^Action  on  Bond— Damages—Whether  Excessive, 

In  an  action  on  a  replevin  bond,  this  court  ftffirms  the  judgment  of  the 
court  below,  the  evidence  as  to  value  being  conflicting  and  the  jury  having 
been  properly  inatmcted. 

[Opinion  filed  December  7, 1888.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EicuABD  W.  Clifford,  J  udge,  presiding. 

Mr.  A.  B.  Baldwin,  for  appellant. 

Mr.  C.  M.  Hardy,  for  appellee. 

Gary,  J.  Debt  on  replevin  bond.  The  only  complaint 
here  is  that  the  damages  awarded  by  the  jury  were  excessive, 
and  the  court  erred  in  not  granting  a  new  trial,  asked  for  that 
reason. 

The  property  consisted  of  a  multitude  of  articles  of  honse- 
hold  furniture,  in  various  stages  of  "wear  and  tear,"  and  it  is 
impossible  for  the  court,  by  any  review  of  the  testimony, 
intelligently  to  fix  a  value  upon  it.  The  jury  were  correctly 
instructed  that  "market  value"  was  the  rule,  yet  it  is  quite 
probable  they  deemed  that  inadequate  compensation  to  a 
householder  wrongfully  deprived  of  her  furniture. 

There  was  conflicting  evidence  as  to  the  value,  and  the  ver- 
dict of  the  jury  is,  under  ordinary  circumstances,  conclusive. 

Judgment  affin^ned. 


Sarah  Rosenthal 

27    430*  V. 

^  680; 

M.  C.  Boas  et  al. 

Ipjiincfions — Dissolution — Damages — Bent — Solicitor's  Fees, 

1.  Upon  the  dlssolation  of  an  injunction  restraining  the  prosecution  of 
certain  suits  before  a  justice  to  recover  rent«  it  is  improper  to  assess  as  dam- 
aj^es  the  amount  of  rent  involved  in  such  suits,  unless  it  appears  from  the 
evidence  that  such  rent  became  lost  by  reason  of  the  injunction. 

2.  Upon  the  dissolution  of  an  injunction  the  opinion  of  an  attorney  as  to 
the  reasonable  value  of  his  services,  is  an  insufficient  basis  for  an  allowance 
for  solicitor's  fees.  Only  the  usual  and  customary  fee  paid,  or  for  the 
payment  of  which  the  defendant  has  become  liable,  should  be  allowed. 


FiBST  District — March  Term,  1888.       431 

Rosenthal  y.  Boas. 
[Opinion  filed  December  7,  1888.] 

Appea.l  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
McKRAY  F.  TcjLBY,  Judgc,  presiding. 

Mr.  F.  W.  Coombs,  for  appellant. 

The  court  could  not  assess  damages  in  favor  of  both  defend- 
ants below  upon  proof  of  loss  or  injury  to  one  only,  and  the 
record  from  beginning  to  end  fails  to  show  in  anywise  any  loss 
as  to  M.  C.  Boas,  under  any  circumstances. 

It  was  error  to  assess  damages  for  the  rent  under  the  lease. 
Joslyn  V.  Dickei-son,  71  111.  25. 

It  was  error  to  assess  damages  for  attorney's  fees,  under  the 
evidence,  there  being  nothing  to  show  that  the  attorney  had 
either  received  or  charged  anything  for  his  services.  Rees  v. 
Peltzer,  1  III.  App.  31.5;  Jevne  v.  Osgood,  57  III.  340;  Elder 
V.  Sabin,  66  111.  128. 

It  is  essential  to  the  validity  of  a  decree  in  chancery  that  it 
should  affirmatively  appear  from  the  record  that  it  is  6U[r 
ported  by  the  proofs.     Kingery  v.  Berry,  94  111.  515. 

Mr.  August  Marx,  for  appellees. 

MoRAN,  J.  On  a  bill  filed  by  appellant  against  appellees 
impleaded  with  H.  B.  Brayton,  an  injunction  was  issued  re- 
straining the  defendants  in  the  bill  from  proceeding  with  the 
prosecution  of  certain  suits  then  commenced,  and  pending  in 
justice  court  against  the  complainant  in  the  bill. 

Appellees  demurred  to  the  bill,  and  their  demurrer  was  sus- 
tained and  the  injunction  dissolved  and  the  bill  dismissed. 
Before  the  order  dismissing  the  bill  was  entered,  leave  was 
given  to  file  a  suggestion  of  damages,  and  afterward  evidence 
was  heard  and  damages  for  the  wrongful,  issuing  of  said  in- 
junction was  assessed  in  favor  of  defendants  in  the  bill,  and 
against  appellant,  in  the  sum  of  $264. 

The  evidence  which  was  offered  on  the  assessment  of  dam- 
ages, and  which  is  preserved  in  the  record  by  a  certificate  of 
evidence,  shows  no  proof  whatever  of  any  damages  to  any  of 
the  defendants  in  the  bill,  except  Edmund  C.  Boas.     The 
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decree  for  damaged  is  therefore  erroneous,  as  there  is  no  evi- 
dence to  support  it.  If  the  decree  had  been  in  favor  of  Ed- 
mund C.  Boas  alone,  however,  it  would  have  to  be  reversed, 
as  the  damages  were  assessed  on  a  wrong  theory. 

The  injunction  restrained  the  prosecution  of  certain  suits 
which  had  been  brought  in  justice  court  to  collect  rent 
alleged  to  be  due  to  Edmund  0.  Boas  from  appellant.  After 
the  injunction  was  dissolved  there  was  nothing  whatever,  so 
far  as  appears  from  the  evidence,  to  prevent  said  Boas  from 
proceeding  with  said  suits  to  judgment  or  commencing  new 
ones.  The  injunction  only  caused  him  delay  and  the  payment 
of  some  $4  as  costs.  It  does  not  appear  that  he  lost  anytliing 
whatever  by  the  delay,  or  that  he  could  not  just  as  successfully 
prosecute  his  suits  against  appellant  after  the  injunction  was 
dissolved  as  he  could  before  it  was  issued.  Such  being  the 
case,  we  are  unable  to  perceive  on  what  theory  the  amount  of 
rent  which  it  was  sought  to  recover  in  the  suits  at  law,  can  be 
assessed  against  appellant  as  damages  sustained  by  said  Boas 
by  the  wrongful  issuing  of  the  injunction.  It  was,  in  our 
opinion,  clearly  erroneous  to  include  in  the  assessment  of 
damages  the  rent  claimed  under  the  lease,  and  which  the  jus- 
tice suits,  restrained  by  the  injunction,  were  brought  to  recover, 
there  being  no  evidence  to  show  that  said  rent  became  lost  to 
the  drfendant  Boas  by  reason  of  the  issuing  of  the  injunction. 
Joslyn  V.  Dickerson,  71  111.  25;  Elder  v.  Sabin,  66  111.  126. 

There  is  no  sufficient  evidence  to  support  the  allowance  of 
$50  as  solicitor's  fee  against  appellant. 

It  appears  the  injunction  was  dissolved  because  of  the  failure 
of  appellant  to  comply  with  a  rule  entered  by  the  court 
requiring  her  to  file  an  additional  injunction  bond.  The  solic- 
itor who  appeared  for  appellees  is  the  only  witness  as  to  the 
solicitor's  fees,  and  his  evidence  is  that  he  claims  "  that  $60  is 
a  reasonable  solicitor's  fee  for  the  service  rendered  in  the  dis- 
solution of  the  injunction."  Tliere  is  no  evidence  showing 
that  appellees  paid  to  or  had  been  charged  $50  by  the  solicitor. 
Jevne  v.  Osgood,  57  111.  340,  is  directly  in  point  and  control- 
ling. It  is  there  said,  "  The  attorneys  in  this  case  only  gave 
it  as  their  opinion  that  the  fee  they  named  would  be  reason- 
able.    Such  proof  is  not  proper  and  sufficient  upon  wh'ch  to 
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base  the  decree.  It  should  be,  what  has  the  defendant  paid  or 
become  liable  to  pay,  and  is  it  the  usual  and  customary  fee 
paid  for  such  services?" 

For  the  errors  indicated  the  decree  for  damages  must  be 
reversed  and  the  case  remanded  to  the  Circuit  Court. 

lie  versed  and  remanded. 


Laura  U.  Towne 

V. 

The  Fire  Association  of  Philadelphia. 

Fire  Insurance — Wearing  Apparel — Removal  from  Ordinary  Place  of 
Deposit, 

1.  Where  wearing  apparel  which  is  described  in  the  policy  of  insurance 
ascontaicjd  in  a  certain  building,  is.  destroyed  several  months  after  its 
removal  from  its  ordinar}*  place  of  deposit  to  a  place  where  the  owner  is  for 
the  time  being  residing,  it  is  not  covered  by  the  policy. 

2.  The  ordinary  u^e  of  wearing  apparel  in  such  cases  does  not  include 
the  use  involved  in  long  journeys,  or  protracted  visits,  during  which  it  may 
be  exposed  to  risks  not  contemplated  by  the  insurer. 

[Opinion  filed  December  7,  188S.] 

"Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

The  appellee,  by  its  policy  of  insurance  dated  September 
30,  1884,  insured  appellant  to  the  amount  of  $2,500,  against 
loss  by  fire  on  household  furniture,  wearing  apparel,  etc.,"  con- 
tained in  the  two-story  and  basement  French  roof  brick  dwell- 
ing situated  No.  1840  Calumet  Avenue,  Chicago."  At  the 
time  the  policy  was  issued,  appellant  was  the  owner  of  the  build- 
ing described,  was  residing  and  continued  to  reside  there,  until 
November  1,  1885,  when  John  B.  Carson  took  possession  of 
the  building  (except  a  room  and  closet  reserved  by  appellant 

V0L.XXVn   28 
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for  storage  purposes)  under  a  lease  from  appellant  for  a  year. 
The  room  and  closet  so  reserved  were  used  by  appellant  for 
storing  her  wearing  apparel  not  in  use,  until  part  of  it  was  re- 
moved to  Ottawa,  as  hereinafter  stated.  Shortly  after  making 
the  lease  in  question,  she  coramenced  to  reside  with  her  father, 
part  of  the  time  in  Chicago  and  part  of  the  time  in  Ottawa, 
in  both  of  which  places  she  had  a  residence.  When  she  went 
to  Ottawa  in  the  fall  of  1885,  her  family  went  with  her.  They 
remained  there  until  February  4,  1886,  and  at  that  time  her 
father's  residence  at  that  place  was  destroyed  by  fire,  togetlier 
with  about  §2,500  worth  of  her  wearing  apparel,  which  she 
had  taken  from  the  reserved  rooin  and  closet  before  going  to 
Ottawa,  and  none  of  which  had  ever  been  returned  to  184:<^ 
Oalumet  Avenue  after  she  left  Chicago  for  Ottawa. 

This  action  was  brought  by  appellant  to  recover  from  appel- 
lee the  value  of  her  wearing  apparel  so  destroyed.  There 
being  no  dispute  as  to  the  facts,  the  court  below  instructed  the 
jury  to  find  for  the  defendant  A  verdict  was  rendered  accord- 
ingly. Plaintiff  moved  for  a  new  trial,  the  motion  was  over- 
ruled, and  exception  by  plaintiff. 

Judgment  being  entered  on  the  verdict,  the  plaintiff  appeals. 

Messrs.  John  Gibbons  and  Chakles  E.  Towne,  for  appel- 
lant. 

It  is  a  well  settled  principle  of  law  that,  where  certain  risks 
are  expressly  excepted,  all  risks  not  so  excepted  are  covered 
by  the  policy.  Insurance  Co.  v.  Transportation  Co.,  12  Wall. 
194;  Smith  v.  Mech.  &  Ti-ad.  Ins.  Co.,  32  K  Y.  399. 

Where  there  is  any  doub*:  in  the  conditions  restricting  the 
•liability  of  the  company,  the  construction  should  be  adopted 
most  beneficial  to  the  promisee.  Hoffman  v.  iEtna  Ins.  Co., 
32  K  Y.  405. 

The  appellant  in  this  case  violated  none  of  the  express  con- 
ditions of  the  policy  under  which  she  seeks  to  recover,  and 
the  law  will  not  imply  a  condition  that  will  defeat  her  right 
to  recover.  Peterson  v.  The  Miss.  Valley  Ins.  Co.,  24  Iowa, 
494. 

All  of  the  property  for  which  the  appellant  seeks  to  recover 
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was  contained  in  the 'house  1840  Calumet  avenue  at  the  time 
tlie  policy  was  issued.  It  was  so  described  in  the  policy  to 
identify  the  property,  the  same  as  personal  property  covered 
by  a  chattel  mortgage  is  described  as  contained  in  a  certain 
house.  Yet,  no  one  would  contend  that  the  property,  if  re- 
moved from  the  house  described  in  the  chattel  mortgage,  if  it 
could  be  identified  after  removal,  would  cease  to  be  covered 
by  the  mortgage. 

•  The  different  States  where  this  question  has  been  raised 
have  uniformly  decided  in  favor  of  the  appellant's  right  to 
recover.  Peterson  v.  The  Miss.  Valley  Ins.  Co.,  24  Iowa, 
494;  Mills  v.  Farmers  Ins.  Co.,  37  Iowa,  400;  McClucr  v. 
The  Girard  Fire  and  Marine  Ins.  Co.,  43  Iowa,  349;  Longue- 
ville  V.  The  Western  Assurance  Co.,  51  Iowa,  553;  Noyes  v. 
The  Northwestern  National  Insurance  Co.,  64  Wis.  415;  Smitli 
v.  Merch.  &  Trad.  Ins.  Co.,  32  N.  Y.  399;  Everett  v.  Conti- 
nental Ins.  Co.,  21  Minn.  76;  Holbrook  v.  St  Paul  F.  &  M. 
Ins.  Co.,  25  Minn.  229. 

The  risk  was  not  materially  increased  by  the  use  to  which 
the  appellant  put  her  wearing  apparel;  the  building  in  which 
it  was  destroyed  was  a  detached  brick  and  stone  dwelling,  with 
the  nearest  adjoining  structure  being  some  300  feet  distant, 
while  there  was  a  pond  of  water  within  a  stone's  throw  of  the 
rear  of  the  building.  The  violation  of  the  condition  of  the 
policy,  that  the  appellee  would  not  be  liable  if  the  risk  was 
materially  increased,  is  the  only  condition  on  which  the  ap- 
pellee could  properly  expect  to  defeat  a  recovery  under  this 
policy.  And  the  evidence  shows  that  that  condition  was  not 
violated,  as  the  building  in  which  the  property  was  destroyed 
was  more  secure  and  better  protected  from  fire  than-the  build- 
ing described  in  the  policy,  and  that  the  use  of  the  property 
was  of  the  same  character  as  its  use  when  the  policy  was 
issued. 

Messrs.  Williams  &  Thompson,  for  appellee. 

"  A  policy  is  inoperative  except  as  to  goods  Icept  in  the 
place  designated  in  the  policy ^^     1  Wood  Fire  Ins.  (2d)  113. 

*'  A  policy  does  not  cover  property  unless  it  is  in  the  place 
designated  in  tlie  policy  at  the  timQ  of  the  loss,  and  this 
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rule  is  strictly  enforced  in  favor  of  the  insurer.  *  *  * 
Place  and  location  is  of  the  essence  of  the  risk,  and  the  in- 
surers can  not  be  deprived  of  the  privilege  of  judging  for 
themselves  how  and  where  they  will  take  the  risk."  1  Wood 
Ins.  114,  and  cases  cited;  Hartford  Fire  Ins.  Co.  v.  Farrish,  73 
111.  166;  Harris  v.  Royal  Can.  Ins.  Co.,  53  Iowa,  236;  Noyes 
V.  N.  W.  Ins.  Co.,  64  Wis.  415. 

"  Briefly  stated^  the  rule  seems  to  be  that  the  temporary 
removal  of  property,  in  pursuance  of  a  use  wliich  is  a'  certain 
necessary  consequence'  arising  from  the  character  of  the  prop- 
erty, without  any  change  in  the  ordinary  place  of  keeping, 
will  be  no  defense  to  an  action  on  the  policy."  Lyons  v. 
Prov.  Washington  Ins.  Co"^,  14  R  I.  110. 

The  whole  class  of  exceptions  covered  by  this  statement  is 
referred  back  to  the  presumed  intention  of  the  parties.  Dillon, 
C.  J.,  thus  concisely  states  the  principle  in  Peterson  v.  Miss. 
Valley  Ins.  Co.,  24  Iowa,  494: 

"  In  effecting  this  insurance  and  paying  the  company  for 
the  risk  it  assumed,  it  can  not  be  supposed  that  the  plaintiff 
was  to  be  deprived,  upon  j)enalty  of  forfeiture  of  his  policy, 
of  the  ordinary  and  benciieial  use  of  the  property  insured." 

Garnett,  p.  J.  The  contention  of  appellant  is,  that  the 
temporary  removal  of  wearing  apparel  from  its  ordinary 
place  of  deposit,  designated  in  a  policy  of  insurance,  for  pur- 
poses reasonably  incident  to  its  use,  does  not  suspend  the  risk 
assnmed  by  the  insurer.  There  are  res|>ectable  authori- 
ties which  sustain  this  proposition,  as  in  Longuevillo  v.  The 
Western  Assurance  Company,  51  Iowa,  553,  where  the  action 
was  to  recover  the  value  of  wearing  apparel  which  was 
described  in  the  policy  as  contained  in  a  certain  building  in 
Dubuque,  Iowa.  At  the  time  of  the  loss  the  insured  was 
wearing  the  garments  in  the  streets  of  Dubuque.  The  court 
held  that  it  must  be  inferred  that  the  parties  to  the  contract 
intended  the  apparel  to  be  used,  and  hence  intended  it  to  be 
used  sometimes  away  from  the  dwelling. 

The  same  principle  was  applied  in  Noyes  v.  N.  W.  National 
Ins.  Co.,  64  Wis.  415,  where  the  policy  described  tlie  wearing 
apparel  insured  as  contained  in  a  certain  house.     One  of  the 
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articles  of  the  insured  apparel  was  taken  to  a  shop  for  repairs, 
and  was  there  destroyed  by  tire  on  the  same  day  it  was 
received,  before  it  could  be  repaired  in  the  usual  course  of 
business.  The  court  held  such  repairing  was  one  of  the  nec- 
essary incidents  to  the  use  and  enjoyment  of  the  property, 
and  must  be  presumed  to  have  been  in  contemplation  of  the 
contracting  parties.  See  also  Hawes  v.  Fire  Association  of 
Philadelphia,  7  Atlantic  Hep.  159;  May  on  Insurance,  219. 

The  decision  in  Annapolis  &  Elkridge  R.  R  Co.  v.  Balto. 
Fire  Insurance  Co.,  32  Md.  37,  is,  perhaps,  in  conflict  with 
the  authorities  above  cited,  but,  if  we  adopt  the  rule  of  the 
cases  relied  on  by  appellant,  it  fails  to  reach  her  case.  The 
removal  of  her  wearing  apparel  was  not  such  a  temporary 
removal  as  the  parties  may  be  reasonably  said  to  have  had  in 
view,  nor  was  the  place  of  ordinary  deposit,  described  in 
the  policy,  continued  after  she  commenced  her  visit  in  Ottawa. 
The  ordinary  use  of  the  clothing  in  such  cases  does  not  in- 
clude the  using  involved  in  long  journeys,  or  protracted  visits, 
during  which  the  goods  may  be  exposed  to  risks  that  the 
insurer  would  not  have  been  disposed  to  incur.  It  would  be 
unreasonable  to  infer  any  intention  of  that  kind. 

That  the  locality  and  the  surroundings  of  insured  property 
are  always  considered  material  by  insurers,  in  accepting  and 
rejecting  applications  for  insurance,  is  a  matter  of  common 
information,  to  which  courts  can  not  be  indifferent  in  the 
decision  of  questions  of  this  character.  Risks  on  wearing 
apparel  commonly  kept  in  a  building  of  safe  construction 
might  be  taken  at  a  low  premium ;  in  another  less  safe,  the 
premium  would  be  higher,  and  in  still  another,  the  risk  de- 
clined. Certainly,  it  can  not  be  supposed  that  a  risk  on  such 
property,  taken  on  ordinary  terms,  the  place  of  deposit  being 
described,  attended  by  no  circumstances  raising  an  inference 
that  unusual  hazards  were  to  be  encountered,  gives  the  insurer 
a  discretion  in  the  use  of  the  property,  which  is  not  limited, 
either  as  to  time  or  distance  of  removal  from  the  place  of 
deposit  so  designated. 

The  treatment  of  the  case  by  the  Superior  Court  was  cor- 
rect, and  the  judgment  is  affirmed.         Judgment  affirmed. 

Gaby,  J.,  took  no  part  in  the  decision  of  this  case. 
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Chicago  &  Noxth- Western  Railway  Company 

V. 

Annie   Dunleavy,  Adm'x. 

Rnilronds — Aefion.to  Recover  Dnmages  for  Causing  Death — Viaduct — 
Repairs — Instructions — Rules — Questions  far  Jury — Requests  for  Specia  I 
Findings — •*  Material "  Questions. 

1.  In  an  action  against  a  railroad  company  to  recover  damages  for  cans- 
ing  the  death  of  a  workman  while  he  was  engaged  in  repairing  a  viaduct 
over  the  defendant's  track,  it  is  held:  That  certain  instructions  were  prop- 
erly refused;  and  that  the  defendant  bad  no  right  to  run  it<^  trains  at  any 
rate  of  Apeed,  at  the  point  and  time  in  question,  without  warning  to  those 
rightfully  engaged  in  repairing  said  viaduct. 

2.  It  is  for  the  jury  to  say  what  conduct*  or  what  acts,  con$?titute  care  or 
its  opposite.  Therefore,  answers  to  requests  for  special  findings  as  to  special 
Acts  without  finding  as  to  the  ultimate  facts  of  care  or  negligence,  are 
merely  surplusage. 

8.  Requests  for  special  findings  which  require  the  jury  to  answer  merely 
as  to  acts  or  omis^'ion8  which  may  or  may  not,  in  their  opinion,  be  evidence 
ef  care  or  negligence,  and  from  their  answers  to  which,  either  way,  the  court 
can  not  say  as  matter  of  law  whether  care  or  negligence  is  the  re&ult,  arc 
not  material  within  the  meaning  of  the  statute. 

4.  It  is  the  sole  province  of  the  jury  to  determine  the  weight  of  evidence 
and  to  consider  conflicting  evidence,  without  assistance  from  the  court. 

5.  It  is  proper  to  refuse  an  instruction  to  the  effect  that  positive  evi- 
dence as  to  the  occurrence  of  a  fact  is  entitled  to  greater  weight  than  nega- 
tive evidence  regarding  it. 

6.  It  is  proper  to  refuse  an  instruction  which,  in  effect,  tells  the  jury  to 
believe  the  witnesses  for  one  party  and  to  disbelieve  those  of  the  other  party 
to  the  case  on  trial. 

7.  An  instruction  touching  an  irrevelant  matter  should  be  refused. 

8.  It  is  proper  to  refuse  an  in^itruction  which  correctly  states  a  rule  of 
law  applicable  to  the  case,  which  finds  appropriate  expression  in  other 
instructions  given. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  W.  B.  Keep  and  W.  C.  Goudy,  for  appellant 
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Messrs.  M.  L.  Knight  and  Joseph  H.  Kennard,  Jr.,  for  ap- 
pellee. 

Gary,  J.  This  is  an  action  under  the  statute  for  causing  the 
death  of  John  Dunleavy.  On  tlie  26tli  of  July,  1886,  he,  witli 
others  employed  by  the  city  of  Chicago,  were  ena;aged,  as 
they  had  been  the  day  before,  in  cleaning  and  painting  the 
iron  columns  supporting  the  viaduct  by  which  Blue  Island 
avenue  crosses  the  tracks  of  appellants.  A  west-bound  freight 
train  of  appellants  struck  and  killed  Dunleavy  a  little  after 
half  past  nine  o'clc>ck  of  that  morning. 

There  is  the  usual  conflict  of  testimony  as  to  the  speed  of 
the  train  and  signals  by  bell  or  whistle,  but,  as  the  evidence  in 
this  case  stands,  it  is  sufficient  to  say  that  it  made  a  case  for 
tlie  jury  to  decide,  which  they  did,  according  to  established 
usage. 

Appellants  asked  the  court  to  require  the  jury  to  find : 

"1.  What  precaution  did  the  deceased  take  to  inform  him- 
self'of  the  approach  of  the  train  which  caused  the  injury?" 

^'4.  Did  the  deceased  look  to  ascertain  if  the  train  in  ques- 
tion was  approaching?" 

*'5.  Did  the  deceased  listen  to  ascertain  if  the  said  train 
was  approaching?" 

The  first  question  the  court  declined  to  put  to  the  jury,  and 
they  answered,  '*  Don't  know,"  as  to  the  other  two.  The  jury 
were  also  asked : 

"2.  If  the  deceased  had  looked  before  the  accident  could 
he  have  discovered  the  approach  of  the  train  in  time  to  have 
avoided  the  accident?" 

The  answer  was  "  Yes." 

"3.  If  the  deceased  had  listened  before  the  approach  of 
said  train  could  he  have  discovered  the  approach  of  said  train 
in  time  to  have  avoided  the  accident?" 

And  they  answered:  '*If  he  had  concentrated  his  attention 
in  that  particular  direction,  yes."  As  to,  the  first  question,  it 
is  apparent  that  if  it  had  been  put  the  jury  must  have  an- 
swered it,  as  they  did  4  and  5,  and  that  because  the  man  who 
alone  had  knowledge  upon  the  subject  is  dead.    But  the  an- 
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swers  to  2  and  3  show  what,  in  the  opinion  of  the  jury,  he  might 
have  seen  or  heard ;  and  so  the  question  is  raised  whether, 
under  any  circumstances,  by  running  at  great  speed  and  giving 
no  signal,  a  railway  may  become  liable  for  injuiy  to  one  right- 
fully engaged  at  the  place  of  injury,  the  railway  having  notice 
that  the  work  in  which  he  was  engaged  wasv  being  done,  and 
the  party  injured  taking  no  precaution  by  which  he  would  ba 
wanied  of  the  approach  of  the  train.  Whatever  miiy  be  said 
as  to  what  would  be  pi-oper  care  on  the  part  of  the  party  in- 
jured, and  of  his  duty  in  that  regard,  tlie  doctrine  of  compara- 
tive negligence,  as  estaWishod  in  this  State,  makes  tiiat  a 
question  for  the  jury,  under  appropriate  instnictions.  If  it 
shall  ever  become  a  question  before  a  court  having  jiirisdie- 
tion  to  decide  it,  whether  a  statute  which  requires  a  jury  to  do 
what  is  impossible,  is  valid  and  not  inconsistent  with  the  con- 
stitutional right  of  trial  by  jury,  then  that  court  will  probably 
decide  the  question.     At  common  law  the  jury  have  the  right  \ 

to  find  a  general  verdict,  and  can  not  be  I'equired  to  give  any  I 

reason  for  ii    3  Bl.  Com.  378.    And  whether  legislation  wEich,  i 

in  effect,  requires  them  to  give  reasons,  and  which  not  only 
requires  unanimity  in  the  result,  but  in  the  process  by  which  | 

that  result  is  reached,  is  consistent  with  the  right  guaranteed  | 

by  the  constitution,  may  deserve  consideration.  , 

It  is  not  for  the  court,  but  for  the  jury,  to  say  what  con- 
duct or  what  acts  do  or  do  not  constitute  care  or  its  oppo-  ! 
site.  Answers,  therefore,  as  to  specific  acts,  without  finding 
us  to  the  ultimate  facts  of  care  or  negligence,  ai*e  merely  sur- 
plusage, and  no  question  which  require  a  jury  to  answer 
merely  as  to  acts  or  omissions  which  may  or  may  not,  in  the 
opinion  of  a  jury,  be  evidence  of  care  or  negligence,  bjit  from 
the  answers  to  which,  eitlier  way,  a  court  can  not  say,  as  a  mat- 
ter of  law,  whether  care  or  negligence  is  the  result,  can  be  in 
the  sense  in  which  the  word  is  used  in  the  statute,  "material.'* 

The  action  of  the  court  as  to  these  questions  was  not  errone^  j 

ous,  either  in  refusing  to  submit  to  the  jury  the  first  question, 
or  in  not  regarding  the  answers  to  the  second  and  third  as  in-  ! 

consistent  with  a  general  verdict  for  the  plaintiff,  or  in  acce^.!- 
ing  the  answers  to  the  fourth  and  fifth  as  sufficient 
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The  refusal  of  the  court  to  give  the  four  following  iustruc- 
tionsy  is  assigned  as  error. 

"No.  15.  The  jury  are  instructed,  as  matter  of  law  apph'- 
cable  to  this  case,  that  positive  evidence  as  to  the  occurrence 
of  a  fact  is  entitled  to  more  weight  than  negative  evidence  in 
relation  to  it,  and  that  the  testimony  of  witnesses  who  testify 
positively  that  the  bell  and  whistle  of  the  engine  of  the  train 
causing  the  injury  to  the  deceased  was  rung  and  blown  is  on- 
titled  to  more  weight  than  the  testimony  of  persons  who  testify 
that  they  did  not  hear  it" 

"No.  17.  The  jury  are  instructed,  as  matter  of  law,  that 
if  you  believe  from  the  evidence  in  this  case  that  both  the 
deceased  and  tlie  agents  and  servants  of  the  defendant  were 
guilty  of  gross  negl  igence,  contributing  to  the  injury  complained 
of  in  this  case,  your  verdict  should  be  for  the  defendant.'' 

"No.  20.  The  jury  are  instructed,  as  a  matter  of  law  ap- 
plicable to  this  case,  that,  under  the  pleadings  in  this  case,  the 
defendant,  the  rail\Ay  company,  had  a  right  to  run  its  engine 
and  train  at  the  time  and  place  of  the  injury  to  deceased  at 
any  rate  of  speed  consistent  with  the  safety  of  its  employes 
and  the  property  on  its  train." 

"No.  21.  The  jury  are  instructed,  as  a  matter  of  law,  that 
the  defendant  in  this  case  was  only  bound  to  keep  and  main- 
tain its  tracks  in  such  location  and  condition  as  to  viaducts  or 
columns  which  supported  the  same,  as  might  be  consistent  with 
the  safety  of  its  own  employes  and  of  passengers  Uj^ou  its 
trains." 

"It  is  the  sole  province  of  the  jury  to  determine  the  weight 
tliat  evidence  should  receive,  and  equally  so  to  consider  con- 
flicting evidence,  without  any  assistance  from  the  court." 
Frizell  v.  Cole,  42  111.  362. 

It  is  not  an  infringement  of  this  rule  for  the  court  to  in- 
struct the  jury  as  to  legal  principles  relating  to  the  credibility  of 
witnesses,  but  the  15th  instruction  went  beyond  this,  and  would 
have  told  the  jury  that  *'the  testimony  of  witnesses  who  tes- 
tify positively  that  the  bell  and  whifetle  of  the  engine  of  the 
train  in  question  were  rung  and  blown"  was  entitled  to  more 
weight,  etc.,  without  regard  to  motive  or  interest  of  the  wit- 
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'nesses,  intelli;j;ence  or  attention  at  the  time.  It  went  fnrtiier 
tlian  to  announce  a  rule  and,  in  effect,  told  the  jurj  to  believe 
the  witnesses  for  the  defendant  in  the  case  on  trial.  T.  W- 
&  W.  Rv.  Co.  V.  Brooks,  81  111.  245. 

The  17th  instruction  is  correct  and  should  have  been  sriven 
if  it  had  been  the  only  one  covering  the  point.  But  if  the 
court  lias  in  one  instruction  given  the  same,  or  more  favorable 
to  the  party  asking  it,  rule  for  the  jury  to  be  guided  by,  it  is 
not  necessary  to  repeat  it.  Scott  v.  Delany,  87  111.  146,  is 
enough  to  cite,  but  the  cases  are  many. 

In  the  4th  instruction  given  for  appellant,  the  jury  were 
told  that  if  the  appellee  had  failed  to  prove,  by  a  preponder- 
ance of  the  evidence,  that  the  deceased  was  exercising  ordi- 
nary care  and  prudence  for  his  safety  at  the  time  of  the  acci- 
dent, she  could  not  recover.  In  the  6th,  that  if  by  the  exercise 
of  the  highest  decree  of  vigilance  and  care,  by  the  deceased, 
the  injury  might  have  been  avoided,  she  could  not  recover  j 
and  the  same  principle  is  in  many  forms  stated  in  others  of 
a[)pellant's  instructions,  as  well  as  in  those  of  the  ap])ellce. 

The  20th  and  21st  ignore  all  duty  on  the  part  of. the  appel- 
lant to  have  any  regard  for  the  welfare  of  the  general  public. 
It  is  true,  the  place  of  the  accident  was  not  what  is  commonly 
known  as  a  street  crossing.  It  had  been  at  one  time,  but  the 
street  had  been  carried  over  the  track  by  a  viaduct,  after  the 
track  was  laid,  if  notice  may  be  taken  of  the  common  usage 
that  a  viaduct  is  not  built  until  after  a  crossing  has  become 
very  dangerous.  The  structure  was  subject  to  decay.  The 
necessity  for  repairs  would  occasionally  come.  The  repairs 
were  actually  in  progress,  of  which  thei'e  was  evidence  from 
which  the  jury  might  find  that  tlie  appellants  had  notice,  as 
the  men  were  at  the  same  work  the  day  before. 

The  statement  that  the  a|)i)e11ants  had  the  right  to  run  at 
any  rate  of  speed,  etc.,  implies  that  there  was  no  duty  to  warn 
anybody  of  the  approach  of  the  train — if  they  were  in  the 
exercise  of  their  unqualified  right,  everybody  must  keep  out 
of  their  way.  It  is  not  a  statement  that  they  had  a  right  to 
run,  by  warning  persons  rightfully  in  a  place  where  great 
bpeed  of  the  train  would  put  them  in  peril,  but  an  absolute. 
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unqualified  and  nntramraeled  ri^lit.  The  2l6t  probably  was 
not  intended  to  mean  what  it  says,  *'that  the  defendant  in  this 
case  was  only  bound  to  keep  and  maintain  its  ti'acks." 

As  to  the  tracks,  it  may  be  conceded  that  the  instruction 
does  state  the  full  duty  of  the  appellan'ts,  but  that  was  not  the 
full  duty  of  the  appellants  as  to  the  whole  subject-matter  of 
the  suit  If  they  were  only  bound  as  to  this  one  thing,  there 
w^as  no  other  obligation  resting  upon  them.  Besides,  there 
was  no  question  made  in  the  case  as  to  location  of  tracks,  and 
the  instruction  was  irrevelant  to  the  controversy.  These 
instructions  were  properly  refused. 

There  is  no  ^rror  in  the  record  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Isaac  J.  Wistar 

V. 


William  A.  Herting  et  al.  tb  eos 


Jiea^  Pmperty — Title — Bill  to  Remove  Cloud — Decree — Absence  of  Evi- 
dence or  Finding  to  Sustain — Sale — Contract — Payment — Offer  to  Return 
— Liens— Authority  qf  Clerk  to  Pay  Incumbrances, 

1.  To  sustain  a  decree  upon  appeal,  the  evidence  must  be  preserved  in 
the  record,  or  facte  found  from  the  evidence  sufficient  to  warrant  the  relief 
granted,  must  be  recited  in  the  decree. 

2.  Upon  a  bill  to  remove  a  cloud  from  the  title  to  certain  real  estate 
caused  by  a  contract  of  sale,  it  is  held  :  That  the  decree  should  have  ro 
quired  to  be  kept  good  an  offer  contained  in  the  bill  to  return  a  payment 
on  the  purchase  price  to  the  vendee;  and  that  it  was  improper  to  jfive  the 
clerk  of  the  court  authority  to  decide  what  were  the  existing  liens  and 
incumbrances,  and  to  pay  the  same,  if  the  vendee  should  avail  himself 
of  the  provision  of  the  decree  directing  him  to  pay  the  balance  of  the  pur- 
chase money  to  the  clerk  and  take  a  conveyance  of  the  promises  to  himself. 

[Opinion  filed  December  7, 18S8.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
IIeney  M.  Shepabd,  Judge,  presiding. 
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Messrs.  Oshorne  Bkothers  &  Burgktt,  for  appellant 
Mr.  John  C.  Patterson,  for  appellee. 

Garnett,  p.  J.  The  bill  filed  in  this  case  by  "William  A. 
Herting  against  Julia  A.  Ilerting  and  the  appellant,  prajs  for 
the  removal  of  a  cloud  upon  certain  premises,  caused  by  a 
contract  of  sale  made  between  William  A.  and  Julia  A.  Hert- 
ing as  vendors  and  appellant  as  vendee. 

The  answer  of  Wis  tar  presented  material  issues  of  fact,  and 
replication  thereto  was  filed.  A  decree  was  entered,  directing 
that  Wistar,  within  thirty  days,  should  fully  perform  the  con- 
tract on  liis  part  and  pay  to  the  clerk  of  the  court  the  purchase 
price  of  the  property,  and  that  thereupon  the  vendors  should 
convey  the  premises  to  Wistar;  that  the  clerk  pay  the  incum- 
brances out  of  such  fund,  and  hold  the  balance  subject  to  the 
order  of  court;  and  that,  in  default  of  such  payment  by  Wis- 
tar, the  contract  be  set  aside  as  a  cloud  on  the  title  to  the 
premises,  and  declared  of  no  cflFect  as  against  the  vendors  and 
their  title. 

The  burden  of  proof  was  on  the  complainant.  He  should 
have  proved  the  case  made  by  his  bill.  The  record  wholly 
fails  to  show  any  evidence  was  heard.  To  sustain  a  decree, 
the  evidence  must  be  presented  in  a  certificate  of  evidence, 
depositions  or  master's  report,  or  the  facts  found  from  the  evi- 
dence, sufl[icient  to  warrant  the  relief  granted,  must  be  recited 
in  the  decree.  Citations  of  authority  on  this  point  would  be 
6uj)erfluous  labor. 

The  bill  admitted  the  payment  by  Wistar  of  $2,500  by  cer- 
tified check,  to  be  applied  on  the  purchase  price,  and  offered 
to  return  the  same.  The  decree  should  at  least  have  required 
that  offer  to  be  kept  good,  but,  for  some  reason  not  apparent 
to  us,  it  is  silent  on  that  subject. 

Another  error  alleged  by  appellant,  is  the  authority  given 
the  clerk  of  the  Superior  Court  to  decide  what  were  the 
existing  liens  and  incumbrances,  and  then  to  pay  them  off. 
If  Wistar  wished  to  avail  himself  of  that  part  of  the  decree 
directing  payment  of  the  money  by,  and  conveyance  of  tlie 
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premises  to  him,  he  could  not  have  done  so  with  safety,  nor 
would  he  have  received  what  his  contract  called  for.  He  was 
entitled  to  a  good  and  merchantable  title  bj  the  terms  of  the 
contract,  and  that  he  could  exact  at  the  time  the  purchase 
money  was  paid.  He  couldnotbe  compelled  to  accept  the  judg- 
ment of  the  clerk  as  to  what  was  or  what  was  not  a  lien,  nor 
should  he  have  been  required  to  await  his  action  in  paying  off 
the  liens. 

If  this  feature  of  the  decree  (substantially  a  decree  for  spe- 
cific performance)  would  be  warranted  by  the  pleadings,  and 
evidence  had  been  introduced  to  support  the  bill,  yet  we  are 
clearly  of  opinion  that  appellant  co^ild  not  be  ordered  to  accept 
the  legal  services  of  the  clerk  in  protecting  his  interests  in 
this  weighty  transaction. 

The  decree  of  the  Superior  Court  is  reversed  and  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion. 

lieversed  and  remanded. 


Charles  D.  Hews 

V. 

William  Wall. 


Replevin — Conversion — Ownership — Defective  Verdict, 

In  an  action  of  replevin,  a  judgment  in  trover  for  the  conversion  of  part 
of  the  goods  in  qnestion  is  not  supported  by  a  verdict  which  fails  to  find 
the  ownership  of  the  property. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KiOHABD  S.  TuTHiLL,  Judgc,  presiding. 

Mr.  GsosGB  Sparling,  for  appellant. 

No  counsel  appeared  for  appellee. 
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Vol.27.]  Hunt  v.  Baldwin. 

Garne'it,  p.  J.  This  action  of  replevin  was  coninienecd 
by  appellee  against  appellant  and  one  James  Fillio  before  a 
justice  of  the  peace.  Part  only  of  the  goods  sued  for  were 
recovered  under  the  writ.  The  justice  found  property  in  the 
plaintiff  in  the  goods  recovered,  and  rendered  judgment  in 
trover  for  conversion  of  the  rest.  Hews  alone  perfected  an 
appeal  to  the  Circuit  Court,  and  filed  therein,  on  May  8, 1886, 
his  appeal  bond.  No  summons  from  that  court  to  Fillio  was 
issued,  nor  was  his  appearance  ever  filed  there,  but  Wall  en- 
tered his  appearance  July  2,  1887.  In  that  state  of  the  rec- 
ord (the  transcript  of  the  justice  having  been  duly  filed)  the 
cause  was  called  for  trial,  ^nd  verdict  rendered  finding  that 
the  goods  taken  by  the  constable  were  the  property  of  the 
plaintiff,  and  finding  the  defendants  guilty  of  the  conversion 
of  other  property,  not  found  by  the  oflicer,  and  the  value 
thereof  to  be  $150.  Judgment  on  the  verdict  was  rendered 
by  the  court  against  Hews,  impleaded  with  Fillio.  The  ver- 
dict and  judgment  did  not  dispose  of  the  issues  in  the  case. 
Hews  is  required  to  pay  $150  to  Wall  for  property  whose 
ownership  is  not  found  by  the  verdict.  This  court  decided 
such  a  vei'dict  and  judgment  to  be  erroneous  in  Nelson  v. 
Bowen,  15  111.  App.  477. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
remanded. 

Reversed  and  remanded. 


Edwin  T.  Hunt 

V. 

Charles  W.  Baldwin. 

Practice — Appeal — Dismissal — Section  67,  Practice  Act, 

Complaint  of  irregularity  by  the  Circuit  Court  in  dismissing  an  appeal 
from  a  justice  for  want  of  prosecution,  is  too  late  when  made  at  a  subse- 
quent term. 


First  District — March  Term,  1888.       447 

Hunt  V.  Baldwin. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
KicHARD  8.  TuTHiLL,  Judgc,  presiding. 

Messrs.  Booth  &  Booth,  for  appellant 

Mr.  Payne  Fittz,  for  appellee. 

Gary,  J.  At  the  September  term,  1887,  of  the  Circuit 
Court,  this  case  being  then  pending  there  on  appeal  taken  by 
the  appellant  from  the  judgment  of  a  justice  of  the  peace,  by 
filing  the  appeal  bond  with  the  justice,  that  appeal  was  dis- 
missed for  want  of  prosecution. 

At  the  following  December  term  the  appellant  moved  the 
court  to  set  aside  the  order  dismissing  the  api)eal  and  re-instato 
the  cause,  which  motion  the  court  denied.  This  appeal  is 
from  the  order  denying  the  motion.  The  appellant  claims 
that  the  oi'der  at  the  September  term  was  wrong,  because  the 
appellee  had  not,  before  that  order  was  made,  entered  any 
appearance  in  the  cause,  or  paid  any  appearance  fee,  and  cited 
Sec.  68,  Chap.  79,  R.  S. 

"In  case  the  appeal  from  the  justice  of  the  peace  is  per- 
fected by  filing  the  papers  and  transcript  of  judgment  ten 
days  before  the  commencement  of  the  term  of  the  court  to 
which  the  appeal  is  taken,  the  appearance  of  the  appellee  niay 
be  entered  in  writing  and  filed  among  the  papers  in  the  case; 
and  if  so  entered  ten  days  before  the  first  day  of  the  term  of 
the  court,  the  case  shall  stand  for  trial  at  that  term." 

In  Smith  v.  Wilson,  26  111.  186,  the  Supremo  Court  held, 
that  where  the  suit,  pending  on  appeal  from  a  justice,  was 
irregularly  dismissed  for  want  of  prosecution,  the  court  had 
no  authority  at  the  next  term  to  re-instate  it. 

To  take  the  case  out  of  the  rule  established  by  the  class  of 
cases  of  which  Smith  v.  Wilson  is  one,  appellant  relies  on  Sec. 
67  of  the  Practice  Act. 

"The  writ  of  error  coram  nobis  is  hereby  abolished,  and  all 
errors  in  fact  committed  in  the  proceedings  of  an3^  court  of 
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record,  and  wliich  by  the  common  law  could  have  been  cor- 
rected by  said  writ,  may  be  corrected  in  the  court  in  which 
the  error  was  committed,  upon  motion  in  writing,  made  at  any 
time  within  five  years  after  the  rendition  of  final  judgment  in 
the  case,  upon  reasonable  notice." 

But  if  there  was  error  in  tJie  action  of  the  court  at  the  Sep- 
tember term  (upon  which  point  no  opinion  is  expressed),  it 
was  error  in  law,  deciding  wrong  on  the  facts  appearing  by 
the  record  and  proceedings  in  the  cause,  and  not  in  ignorance 
"of  matters  of  fact,  not  appearing  on  the  face  of  the  record, 
which,  if  true,  prove  the  judgment  to  have  been  erroneous." 
2  Tidd's  Prac.  1168. 

In  Fix  V.  Quinn,  75  111.  232,  it  is  decided  that  complaint  of 
irregularity  in  disposing  of  an  appeal  suit  in  the  Cijc.iit  Court 
(though  in  that  case  it  was  held  that  the  complaint  was  not 
well  founded)  comes  too  late  at  a  subsequent  term,  and  that 
the  section  of  the  statute  last  quoted  has  no  application  to  the 
case.  See  also  Kilholtz  v.  Wolff,  8  111.  App.  371,  as  to  what 
is  error  in  fact. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affimiecL 


J.  B.  Fergus  et  al. 

V. 
E.  C.  LOHMAN. 


Practice— Appeal  hy  Part  qf  Defendants  from  Justice's  Judgment- 
Sec.  70,  Chap.  79,  R.  S. 

1.  An  appeal  by  part  of  the  defendants  from  a  justice's  judgment,  when 
the  appeal  is  perfected  by  filin^j  a  Iwnd  with  the  clerk  of  the  Circuit  Courtt 
does  not  stand  for  trial  until  the  other  defendants  have  been  brought  in,  or 
have  entered  their  appearance. 

2.  It  is  improper,  in  such  a  case,  to  dismiss  the  appeal  for  want  of  prose- 
cution, until  all  the  defendants  have  thus  become  subject  to  the  jurisdiction 
of  the  court. 

[Opinion  filed  December  7,  18S8.] 


; 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
KioHARD  S.  TuTiiiLL,  Judge,  presiding. 

Mr.  John  D.  Adaib,  for  appellants. 

No  counsel  appeared  for  appellee. 

Gaknett,  p.  J.  Appellee  sued  J.  B.,  George  H.,  Scott,  Rob- 
ert and  Robert  C.  Fergus  before  a  justice  of  the  peace,  judgment 
being  rendered  against  a. I  the  defendants.  All  except  Robert 
C.  appealed  to  the  Circuit  Court,  filing  their  bond  with  the 
clerk  of  that  court  January  21,  18S6.  Lohman's  appearance 
was  entered  in  the  Circuit  Court  May  12,  18S(>,  and  at  the 
same  time  the  justice's  transcript  was  tiled.  No  summons  waa 
issued  to  bring  in  Robert  C.  Fergus,  nor  was  his  appearance 
ever  entered  in  the  Circuit  Court  On  September  20,  1887? 
the  cause  was  reached  on  the  call  of  the  calendar,  and  none  of 
the  defendants  being  in  court  in  person  or  by  attorney,  the 
appeal  was  dismissed  for  want  of  prosecution,  and  judgments 
for  costs  rendered  against  the  appealing  defendants.  It  is 
now  the  settled  rule  tliat  an  appeal  by  part  of  the  defendants 
from  a  justice's  judgment  to  the  C'rcuit  Court,  when  the 
appeal  is  perfected  by  tiling  bond  with  the  clerk,  does  not 
stand  for  trial  until  the  defendants  not  appealing  have  entered 
their  appearance,  or  been  brought  into  court  in  the  manner 
described  in  Sec.  70,  Chap.  79,  R.  S.  Steinborn  v.  Thomas, 
8  111.  App.  615;  Hoo]Xjr  etal.  v.  Smith,  19  111.  53;  Stewart  et 
al.  V.  Peters,  33  111.  384. 

Until  Robert  C.  Fergus  was  before  the  court,  the  plaintiff 
could  not  have  been  forced  to  trial,  and  it  is  a  general  rule  of 
practice  that  a  party  can  not  force  his  adversary  to  act  until 
he  himself  is  in  a  condition  to  be  forced  to  proceed.  Hooper 
V.  Smith,  supra;  Lehman  v.  Freeman,  86  HI.  208. 

Had  the  four  appealing  defendants  appeared  and  proceeded 
to  trial  in  the  Circuit  Court,  without  objection,  a  different 
question  might  have  been  presented.  Callaghan  v.  Meyers, 
b9  111.  566. 

The  order  dismissing  the  appeal  and  ordering  costs  against 
appellants  is  erroneous. 

Vol.  XXVII  29  Revevscd  and  remanded. 
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The  Chicago,  Milwaukee  and  St.  Paul  Ry.  Co. 

V. 

Samuel  Mason. 

Ba'lroads— Action  for  Damages  for  Causing  Death  of  Child — Instrue- 
iicts — Comparative  Negligence, 

1.  An  inHtruetion  stating  the  rule  as  to  comparative  negligence  is  defect- 
ive, unle<is  it  requires  the  jury  to  compare  the  negligence  of  the  rej»pective 
partipd  and  from  such  comparison  determine  whether  the  one  is  slight  and 
thp  other  grma. 

2.  Where  the  evidence  is  conflicting  and  the  case  one  which  appeals 
strongly  to  the  sympathy  of  the  jury>  the  instructions  must  be  accurate  and 
clear. 

8.  In  an  action  by  the  father  against  a  railroad  company  to  recover 
damages  for  causing  the  death  of  a  child  of  tender  years,  it  is  held:  That  the 
instructions  for  the  plaintiff  improperly  ignored  the  question  of  the  father's 
negligence;  and  that  this  error  was  not  corrected  by  the  instructions  given 
for  the  defendant. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Carroll  County;  the  Hon. 
William  Bbown,  Judge,  presiding. 

Mr.  James  Shaw,  for  appellant. 

Mr,  J.  M.  Hunter,  for  appellee. 

MoBAN,  J.  On  the  morning  of  Sunday,  November  7,  A.  D. 
1886,  Eva  Mason,  a  child  between  six  and  seven  years  old,  was 
run  over  by  a  train  of  cars  and  killed  upon  the  track  of  appel- 
lant, in  the  village  of  Thompson,  in  Carroll  County. 

At  the  time  of  the  accident  Eva  was  on  her  way  to  Sunday 
school  in  company  with  her  elder  sister,  who  was  about  eleven 
years  of  age.  Appellant's  track  runs  north  and  south  through 
the  village,  and  parallel  with  it,  and  about  160  feet  west  of  it 
is  the  track  of  the  C.  B.  &  N.  R,  R,  which  runs  through  one 
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of  the  fields  of  appellee,  the  father  and  administrator  of  the 
child  Eva. 

Appellee's  house  is  about  forty  rods  from  the  point  on 
appellant's  track  where  the  accident  occurred.  The  church  to 
which  the  children  were  going  to  attend  Sunday  school  is 
located  southeast  from  appellee's  house  and  distant  about  375 
feet  from  the  place  of  the  accident.  The  line  which  the 
children  took  in  crossing  appellant's  track  ran  in  a  south- 
easterly direction,  and  followed  what  seems  to  have  been  a 
cow  path,  which  these  and  other  children  were  accustomed  to 
travel  in  going  to  and  fro,  and  it  crossed  the  tracks  of  appel- 
lant at  a  point  where  there  was,  on  the  west  side,  a  considera- 
ble embankment,  down  which  the  path  led,  and  where  there 
were  located  switches,  frogs  and  the  rails  of  three  tracks.  It 
was  not  a  laid-out  street  or  road,  or  regular  crossing,  and  there 
was  another  path  or  sidewalk  running^  from  appellee's  prem- 
ises down  the  west  side  of  the  railroads  to  an  open  street  of 
the  village  which  leads  over  to  the  church,  and  which  route 
was  sometimes  traveled  by  the  Mason  children,  but  not  as  fre- 
quently as  was  the  shorter  course  by  the  cow  path.  The  train 
which  struck  and  killed  the  child  was  known  as  the  '*  Flying 
.Dutchman,"  and  was  running  on  that  occasion  as  a  wild  train, 
that  is  to  say,  not  on  any  regular  or  schedule  time,  and  it 
])assed  through  Thompson  somewhat  later  than  its  usual  time, 
and  did  not  have  occasion  to,  and  did  not  stop  at  the  depot  in 

the  village. 

Appellee's  evidence  tended  to  show  that  as  the  children 
were  crossing  the  track  the  foot  of  little  Eva  was  caught  in 
some  manner  in  the  track,  and  while  she  was,  wiih  the  aid  of 
her  sister,  trying  to  extricate  it,  the  train  came  along  at  a  high 
rate  of  speed  and  killed  her;  that  the  point  at  which  she 
became  fast  in  the  track  was  in  plain  view  of  the  servants 
of  appellant  in  charge  of  the  train  for  a  distance  of  some 
thirteen  hundred  feet,  as  the  train  approached,  and  it  is  con- 
tended by  appellee  that  the  train  was  run  through  the  village 
at  what  was,  under  the  circumstances,  a  wild  and  reckless  rate 
of  speed,  and  that  the  servants  of  appellants  could,  by  the 
exercise  of  ordinarv  care  and  caution,  have  seen  the  child  on 
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the  track  in  time  to  have  stoj)ped  the  train  before  running  over 
her. 

Ap})ellant'8  evidence  tended  to  prove  that  the  train  was 
running  at  a  moderate  rate  of  speed,  not  to  exceed  eighteen 
miles  an  hour;  that  the  engineer  and  fireman  were  in  their 
places  keeping  a  look-out  ahead;  that  the  bell  on  the  engine 
was  ring'ng;  that  the  children  when  first  observed  were  on  the 
embankment  with  no  apparent  intention  of  trying  to  cross 
before  the  train;  that,  when  it  had  arrived  within  from  sev- 
enty-five  to   one   liundred   feet   from  them,    they  suddenly 
started  and  went  upon  the  track;  that  the  older  one  got  almost 
over  and  then  turned  and  went  back ;  that  the  engineer  on  see- 
ing her  at  once  blew  the  whistle  and  applied  the  air  brakes; 
that  the  elder  girl  just  escaped  being  struck;  th;it  the  smaller 
one  seemed  to  get  confused  and  was  struck  just  on  the  west 
rail  and  was  killed. 

Appellant  denies  that  the  child's  foot  was  caught  in  the 
track,  or  that  she  fell  before  she  was  struck  by  the  train. 
The  evidence  shows  that  appellee  knew  that  the  children  were 
going  to  cross  the  track  at  that  point ;  that  he  saw  them  start 
for  Sunday  school,  and  seeing  a  freight  train  coming  from 
the  north  on  the  C,  B.  &  N.  road,  followed  the  children 
some  ways  toward  the  gate  opening  from  his  premises,  and 
called  to  them  that  they  would  have  time  to  cross  in  front  of 
this  train,  which  they  did  and  then  went  on  toward  appel- 
lant's track.  That  the  father  knew  of  the  location  of  the 
switches  and  side  tracks  at  the  point  where  the  path  crossed 
appellant's  line,  and  well  understood  thte  danger  and  inconven- 
ience of  the  crossing,  and  it  is  contended  by  appellant  that  he 
was  guilty  of  such  negligence  in  permitting  the  children  to  go 
upon  the  tracks  at  such  a  place  and  under  such  circumstances 
as  precludes  his  right  to  recover  in  this  case. 

It  is  also  contended  by  appellant  that  the  men  in  charge  of 
the  train  were  guilty  of  no  negligence ;  that  they  did  all  in 
their  power  to  stop  the  train  as  soon  as  the  childi-en  were  seen 
to  be  upon  the  track,  but  they  went  on  so  close  to  the 
approaching  train  that  it  was  impossible  to  arrest  its  motion 
so  as  to  prevent  the  injury. 
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The  evidence  introdnced  on  the  trial  was  voluminous  and 
in  many  points  conflicting,  the  case  a  most  sad  one,  appealing 
strongly  to  the  sympathy  of  a  jury  as  it  does  to  the  sympathy 
of  the  court,  and  tlierefore  it  belongs  to  that  class  of  cases 
where  it  is  the  duty  of  a  reviewing  court  to  set  aside  the  ver- 
dict, if  it  appears  from  the  record  that  an  error  of  law  was 
committed  by  the  trial  court  injurious  to  the  party  against 
whom  the  verdict  stands. 

The  appellee's  right  to  recover  depended  upon  his  proving 
to  the  jury  that  appellant's  servalits  were  guilty  of  negligence 
•which  caused  the  injury,  and  that  there  was  legally  chargeable 
against  appellee  or  his  decedent  no  lack  of  ordinary  care. 
The  question  of  comparative  negligence  was  involved,  and  the 
doctrine  thereon  was  invoked  by  appellee  in  the  ninth  instruc- 
tion given  to  the  jury  by  the  trial  court.  Said  instruction  as 
given,  is  as  follows: 

"The  court  instructs  the  jury  that  the  question  of  the  lia- 
bility of  the  defendant  does  not  depend  wholly  upon  the 
absence  cf  all  negligence  upon  the  part  of  the  deceased,  Eva 
Mason,  but  it  depends  upon  the  relative  degree  of  care,  or 
want  of  care,  manifested  by  both  parties  as  shown  by  the  evi- 
dence.  And  in  this  case,  although  the  jury  may  believe  from 
the  evidence  that  the  deceased  was  not  wholly  without  fault, 
yet,  if  they  further  believe  from  the  evidence  that  the  defend- 
ant was  guilty  of  gross  negligence  uix)n  the  occasion  referred 
to,  and  that  the  injury  complained  of  was  occasioned  by  such 
gross  negligence,  and  further,  that  the  negligence  of  the 
plaintiff  was  but  slight,  then  the  jury  should  tind  the  defend- 
ant guilty  and  assess  the  plaintiff's  damages  at  such  sum  as 
they  may  believe  under  the  evidence  he  has  sustained.'^ 

It  will  be  observed  that  the  instruction  omits  the  substan- 
tial element  of  the  doctrine  of  comparative  negligence  that 
requires  the  jury  to  compare  the  negligence  of  the  respective 
parties,  and  from  such  comparison  to  determine  whether  the 
one  is  slight  and  the  other  gross.  In  C.  &  E.  I.  R.  R.  Co.  v. 
O'Connor,  13  111.  App.  65,  this  court  said:  "A  plaintiff, 
though  guilty  of  negligence  ontributing  to  the  injury  com- 
plained of,  may  still  recover  if  his  negligence  is  but  slight, 
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and  that  of  the  defendant  gross  in  comparison  therewith.  In 
stating  the  rule  to  the  jurj  in  an  instruction,  no  material  ele- 
ment of  this  formula  can  be  properly  omitted.  Where  a 
plaintiff  is  guilty  of  contributory  negligence,  before  he 
can  recover,  it  must  appear,  not  only  that  his  negligence 
is  slight  and  that  of  the  defendant  gross,  but  that  they 
are  so  when  compared  with  each  other.  The  element 
of  comparison  is  as  indispensable  to  a  proper  statement 
of  the  rule  as  are  the  degrees  of  the  negligence  of  the  re- 
spective parties;"  and  in  E.  St.  L.,  B.  &  P.  Co.  v.  Hightower, 
92  111.  139,  the  rule  is  thus  stated  by  the  Supreme  Court: 
*' Where  the  plaintiff  is  guilty  of  contributory  negligence,  he 
can  not  recover  unless  it  appears  that  his  negligence  was  slight 
and  that  of  the  defendant  gross  in  comparison  with  each  other. 
Both  terms  must  be  stated  to  enable  the  jury  to  obtain  a  cor- 
rect apprehension  of  the  rule."  See  also  Moody  v.  Paterson, 
11  111.  App.  180;  Quinn  v.  Donovan,  85  111.  194;  C.  &  A.  R. 
E.  Co.  V.  Johnson,  116  111.  206. 

While  it  is  not,  under  the  rule  now  established,  indispensable 
that  the  doctrine  of  comparative  negligence  be  stated  in  the 
plaintiff's  instructions,  yet  if  an  attempt  is  made  to  state  the 
doctrine,  it  must  be  stated  correctly.  C.  &  E.  I.  R.  R.  Co.  v. 
O'Connor,  119  111.  596.  It  is  apparent  that  the  instruction 
given  was  erroneous,  and  we  do  not  find  that  the  error  was 
cured  by  any  other  instruction,  if  indeed  it  could  be  cured  in 
such  a  case  as  is  shown  by  the  record. 

We  are  of  opinion  that  the  court  further  erred  in  a  matter 
more  injurious  to  appellant  than  that  already  referred  to,  in 
ignoring,  in  the  instruction  given  to  the  jury  at  the  request  of 
])laintiff,  the  question  of  the  negligence  of  the  father  of  the 
child.  The  court,  in  a  number  of  instmctions  given  at  the 
i-equest  of  the  plaintiff,  confined  the  jury,  in  their  consideration 
of  the  care  and  caution  that  was  required  from  the  plaintiff, 
to  that  degree  of  care  tliat  could  reasonably  be  expected  to  be 
found  in  a  child  of  the  age  and  mental  capacity  of  said  Eva 
Mason,  and  told  the  jury  that  if  she  exercised  such  care,  then 
the  plaintiff  was  entitled  to  recover.  There  was  evidence 
before  the  jury  that  the  father  of  the  child  was  aware  of  the 
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dangerous  character  of  the  crossing,  and  that  he  knew  that 
the  children  were  about  to  cross  at  the  point  where  the  acci- 
dent happened  on  the  occasion  when  the  child  was  killed — in 
fact,  he  had  sent  the  children  on  their  way. 

The  question  of  the  father's  negligence,  or  want  of  ordinary 
ciire,  was  in  the  case,  and  necessary  to  be  passed  on  by  the 
jury,  and  before  the  plaintiflp  could  be  entitled  to  recover  it 
was  as  essential  that  the  father  should  have  been  found  to  have 
exercised  ordinary  care,  as  it  was  that  the  child  should  be 
found  to  have  exercised  such  care  as  ought  to  have  been 
expected  from  one  of  her  years.  To  leave  out  of  the  instruc- 
tions, which  purported  to  state  to  the  jury  all  the  elements 
necessary  to  plaintifiE's  right  of  recovery,  the  requirement  of 
ordinary  care  on  the  part  of  the  father,  was  as  fatal  as  it 
would  be  to  leave  out  the  requirement  of  ordinary  care 
on  the  part  of  the  child.  Here  the  action  is  not  brought 
by  the  child,  but  by  the  father  as  administrator,  for  the 
benefit  of  the  next  of  kin.  Hund  v.  Grier,  72  111.  393;  T.  W. 
&  W.  Ky.  Co.  V.  Grable,  88  111.  441. 

The  plaintiff's  instructions  should  have  contained  the  hy- 
pothesis that  the  appellee  was  free  from  negligence,  or  that,  if 
he  was  not,  his  negligence  was  slight,  and  that  of  appellant 
gross  in  comparison  therewith. 

The  fact  that  the  court  gave  instructions  on  the  part  of  the 
defendant  which  required  that  they  should  find  appellee  was 
free  from  negligence  in  order  to  entitle  plaintiff  to  recover, 
does  not  cure  the  error  in  the  plaintiff's  instructions.  Hoge  v. 
The  People,  117  111.  36.  The  jury  were  left  to  choose  between 
conflicting  instructions,  and  it  is  impossible  for  the  court  to 
determine  which  rule  they  followed. 

Because  of  the  errors  indicated,  the  judgment  must  be 
reversed  and  the  case  remanded. 

Meversed  and  remanded. 


— ;         I 
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Albert  A.  Spear  et  al.  ' 

V. 

Edward  W.  Joyce. 

Attachment — Clause  6,  Sec.  1,  Chap,  11,  R.  8, — Only  Intention  ff 
Grantor,  Material — Instruction. 

L  Upan  the  trial  of  an  attachment  issue,  under  Clatise  6,  Sec.  1,  Chap. 
11,  R.  S..  it  need  not  appear  that  the  grantee  participated  in  the  frandnlent 
intent  of  the  g^rantor  to  hinder  or  delay  hie  creditors. 

2.  Where  only  the  interests  of  the  grantor  are  involved,  only  his  inten- 
tion is  material. 

[Opinion  filed  December  7, 1888.] 

« 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  Eluott  Anthony,  Judge,  presiding. 

Messrs.  Edwin  Burritt  Smith  and  John  Barton  Payne, 
for  appellants. 

Tfee  conveyance  complained  of  is  a  chattel  mortgage  exe- 
cuted by  the  defendant  when  insolvent,  May  l-i,  1886,  convey- 
ing his  entire  stock  of  goods,  wagons,  harness  and  one  horse 
being  his  entire  unincumbered  property,  except  household 
furniture.  This  mortgage  purports  to  have  been  given  to 
secure  two  notes  payable  to  Emma  Molter,  the  mortgagee, 
one  for  $375  and  the  other  for  $53S,  due  ten  and  twenty  days 
after  date,  respectively.  The  alleged  consideration  for  the 
note  for  §375  was  an  indebtedness  of  $261  to  the  Molter  Fur- 
niture Company,  the  firm  of  which  said  Emma  Molter  was  a 
member,  and  a  fee  of  $100  to  the  attorneys  wlio  acted  for  tlie 
parties,  for  services  having  some  connection  with  the  convey- 
ance. The  alleged  consideration  for  the  note  for  $538  con- 
sisted of  all  the  claims  of  the  other  creditors  of  said  Joyce, 
except  the  claim  of  the  plaintiffs  for  $569.06.  The  claims  of 
said  creditors  so  intended  to  be  secured  (to  them)  by  said  con- 
veyance amounted  to  but  $445.90,  or  $92.10  less  than  the  face 
of  said  note.  The  mortgagee  took  possession  of  the  mortgaged 
ju'operty  on  the  day  after  the  mortgage  was  given,  closed  the 
store  of  the   defendant  and  advertised  the  stock  and  other 
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property  for  sale.  Prior  to  the  sale  appellants  brought  this 
proceeding,  and  had  Emma  Molter  and  said  Emma  and  Wil- 
helmina  Molter,  as  co- partners,  served  as  garnishees. 

The  defendant  pleaded  only  to  the  attachment  writ,  and 
the  only  issue  presented  was  whether  said  conveyance  was 
made  to  hinder  or  delay  his  creditors.  The  title  of  Emma 
Molter,  the  mortgagee,  was  not  in  issue.  The  question  was 
simply  whether  the  conveyance  made. by  the  defendant  Joyce 
was  made  with  the  intent  to  defraud.  Emma  Molter  was  not 
a  party,  and  no  issue  was  inade  as  to  the  bona  fides  of  her  debt. 
The  instruction  in  question  was  highly  improper,  as  it  required 
the  jury  to  find  that  the  attachment  was  improperly  brought, 
unless  both  the  defendant  and  the  mortgagee  participated  in 
the  intent  to  hinder  and  delay  the  plaintiffs.  Pettingill  v. 
Drake,  14  111.  App.  424,  427;  Enders  v.  Kichards,  33  Mo.  598, 
602;  Waples  on  Attachment,  57,  and  cases  cited. 

Weigley,  Bclkley  &  Gray,  for  appellee. 

It  is  insisted  that  the  sixth  instruction  was  erroneous 
b3cau8e  the  title  of  Emm  M>Uer  wa3  not  in  issue,  and  that 
the  question  was  simply  whether  Joyce  made  the  mortgage 
with  intent  to  defraud.  The  issue  is  much  broader  than  thi^t. 
The  allegation  in  the  affidavit  of  attachment  is  tiiat  Joyce 
"fraudulently  conveyed  or  assi-^ned  his  effects,  or  a  part 
thereof,  so  as  to  hinder  or  delay  his  creditors."  Tlie  issue 
goes  to  the  conveyance  itself.  Was  it  a  fraudulent  convey- 
ance? To  make  the  conveyance  fraudulent  as  to  creditors, 
both  Joyce  and  Emua  M)lter  mnt  have  participated  in  the 
fraudulent  intent.  Eerkelrath  v.  Stookey,  63  111.  486;  Bow- 
den  v.  Bowden,  75  111.  143;  Myers  v.  Kinzio,  26  111.  36; 
Ewing  V.  Kunkle,  20  111.  449. 

Mr.  Justice  Breese,  in  the  case  of  Bowden  v.  Bowden,  supra^ 
says:  "To  impeach  the  sale  of  personal  property  it  is  neces- 
sary to  show  that  both  the  vendor  and  purchaser  designed  to 
delay  creditors." 

Whatever  may  have  been  the  moral  intent  of  Joyce  in 
making  .this  mortgage,  his  legal  intent  can  only  be  established 
by  his  acts.     The  moral  intent  is  something  with  which  we 
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Tiave  nothing  to  do — something  intangible  or  incapable  of 
being  measured  or  determined.  His  legal  intent  wecjan  deter- 
mine fflom  his  acts  and  the  result  of  them.  If  the  conveyance 
that  he  made  was  a  legal  conveyance,  honafide  in  law,  tlien 
the  intent  with  which  he  made  that  conveyance,  legally  speak- 
ing, must  have  been  hoiiafide.  And  if,  on  the  other  hand,  the 
conveyance  was  fraudulent  in  law,  then,  legally  speaking,  it 
was  made  with  a  fraudulent  intent.  In  other  words,  the  intent 
with  which  he  made  it  can  only  be  determined  by  the  result, 
to  wit,  the  quality  of  the  conveyance.  That  being  the  case, 
an  instruction,  to  be  correct,  must  inform  the  jury  what  con- 
stitutes a  fraudulent  conveyance,  and  that  is  just  what  the 
instruction  in  question  did. 

Gaby,  J.  This  was  a  suit  by  attachment,  in  which  the  affi- 
davit, traversed  by  the  appellee,  alleged  that  the  appellee 
fraudulently  conveyed  or  assigned  his  eflPects,  or  a  part  thereof, 
so  as  to  hinder  or  delay  his  creditors. 

The  sixth  instruction  of  the  appellee  was  that  the  appellants, 
in  order  to  sustain  the  issue,  must  prove  b}'  a  preponderance 
of  the  evidence  that  the  alleged  fraudulent  conveyance  was 
given  with  the  intent  on  the  part  of  both  the  appellee  and  the 
grantee  to  hinder,  delay  and  defraud  the  creditors  of  the 
appellee.  This  is  contrary  to  the  doctrine  of  Pettingill  v. 
Drake,  14  111.  App.  424,  and  Eaders  v.  Kichards,  33   Mo.  59S. 

Appellee  very  ingeniously  argues  that  he  could  not  fraudu- 
lently convey,  except  by  a  fraudulent  conveyance,  and  that  no 
conveyance  is  fraudulent  unless  the  grantee  participates  in  the 
fraud;  citing  Ilerkelrath  v.  Stookey,  63  111.  486;  Bowden  v. 
Bowden,  75  111.  143;  Myers  v.  Kinzie,  26  111.  36;  Ewing  v. 
llunkel,  20  Hi.  449.  These  cases  unquestionably  support  the 
latter  branch  of  his  proposition,  but  they  are  applicable  only 
where  the  title  of  the  grantee  is  attacked.  Where  only  the 
interests  of  the  grantor  are  involved,  then  only  his  intention 
is  material. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  revianded. 
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Patrick  L.  Touhy  et  al. 

V. 

Henry  P.  Daly.  %  aS 

4«    46ft 
je    521 

Real  Property — Sale— Action  for  Commissions — Tfushand  and  Wife —  ^  ^ 

Joint  Liability— General  Issue — Burden  of  P roqf ^Instruct ions. 

In  an  action  to  charts  two  defendants,  husband  and  wife,  jointly  for 
commissions  on  the  sale  of  certain  real  estate,  it  is  held:  That  the  plea  of 
the  general  issue  relieved  the  plaintiff  from  the  burden  of  proving?  the  joint 
liability  of  the  defendants  in  the  first  instance;  and  that  the  evidence  on  the 
part  of  the  defendants  fails  to  disprove  joint  liability. 

[Opinion  filed  December  7,  1888.] 

Appbal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Eichard  S.  Tcjthill,  Judge,  presiding. 

Messrs.  C.  H.  &  0.  B.  Wood,  for  appellants. 

There  is  notliing  to  connect  Catharine  C.  Touhy  in  anyway 
with  any  agreement  to  pay  commissions  to  appellee. 

The  only  count  in  the  declaration  touching  the  case  is  the 
common  count  for  services  against  the  defendants  jointly. 

Of  course,  it  is  settled  law  that  in  actions  ex  contractu^  the 
plaintiflf,  in  order  to  recover,  must  establish  a  cjiuse  of  action 
against  all  the  defendants.  Rosenberg  v.  Barrett,  2  111.  App. 
386;  Davison  v.  Hill,  1  Id.  70;  Garland  v.  Pecney,  1  Id.  108. 

Judgment  against  two  on  a  contract,  without  proof  as  to 
one,  will  be  reversed.  C,  B.  &  Q.  R.  R.  Co.  v.  Coleman,  18 
III.  297;  Jansen  v.  Varnum,  89  111.  100. 

This  contract  was  made  by  Mr.  Touhy.  It  binds  him  by  its 
terms,  but  it  does  not  undertake  or  even  purport  to  bind  Mrs. 
Touhy,  who  was  the  owner  of  the  property,  to  do  anything, 
not  even  to  sell. 

As  it  is  not  the  contract  of  Mrs.  Touhy,  it  would  seem 
almost  superfluous  to  discuss  the  question  whether  Mr.  Touhy 
was  her  agent,  or  whether  the  contract  was   ever  ratified  by 
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her.  So  far  as  any  ageocy  may  be  implied,  however,  it  waa 
distinctly  repudiated  by  her  as  soon  as  the  contract  was 
brought  to  her  attention. 

Appellee  does  not  claim  that  he  ever  made  any  con- 
tract with  Mrs.  Touhy  in  regard  to  a  sale  of  the  property  or 
as  to  commissions.  When  he  was  distinctlv  notified  that  the 
contract  was  repudiated,  he  did  not  see  Mrs.  Touhy.  What 
Mr.  Touhy  said  about  his  authority  is-  no  evidence  that  he 
was  her  agent.  Whiteside  v.  Margarel,  61  111.  507.  And  an 
agency  by  implication  will  not  bind  the  principal  if  he  repu- 
diates it.     Bertholf  v.  Quinlan,  68  111.  297. 

Messrs.  Mason,  Ennis  &  Bates,  for  appellee. 

Gary,  J.  The  ill-natured  and  vituperative  brief  on  behalf  of 
the  appellee,  excites  suspicion  that  he  is  on  the  wrong  side  of 
this  case;  nevertheless,  it  is  the  duty  of  the  court  to  examine 
it  on  its  merits.  Ilis  claim  is  for  commissions  upon  a  sale  of 
real  estate  at  Eogers  Park,  negotiated,  as  he  alleges,  as  agent 
for  appellants.  They  were  husband  and  wife.  The  property 
was  hers  by  inheritance. 

The  declaration  contained  the  common  count  in  assumpsit 
for  work,  and  the  only  plea  was  the  general  issue.  Under  the 
plea  the  appellee  was  relieved  from  the  burden  of  proving 
the  joint  liability  of  the  appellants,  but  they  were  at  liberty 
to  disprove  it.  Bensley  et  al.  v.  Brockway,  aiite^  p.  410, 
where  this  subject  is  considered  at  length. 

That  the  sale  was  negotiated  by  appellee  and  consummated 
at  a  lawyer's  office,  where  the  parties  to  this  suit  and  the  pur- 
chaser were  all  present,  clearly  appears  from  the  evidence. 
What  papers  were  then  executed  is  left,  by  the  evidence,  to 
inference.  In  the  ordinarv  course  of  business  there  would 
have  been  a  deed  signed  by  both  appellants,  as  the  evidence 
shows  that  the  purchase  money  was  then  paid.  It  also  is 
clear  that  appellee  was  employed  in  the  business  by  conversa- 
tions between  himself  and  the  husband.  The  terms  of  that 
employment,  as  to  what  should  be  the  commissions,  are  dis- 
puted, but  the  verdict,  upon  conflicting  evidence,  is  final. 
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The  appellants  insist  that  there  was  no-  joint  liability, 
and  argue  the  case  as  if  the  appellee  was  required  to  prove 
it,  instead  of  the  burden  being  upon  them  to  disprove  it,  and 
procured  an  instruction  to  the  jury  that,  ''  a  case  must  be 
made  out  against  both  defendants,  or  else  there  can  be  no 
recovery  against  either,"  which  was  more  than  they  were  en- 
titled to;  for  it  was  not  necessary  to  a  recovery  that  the  proof 
should  show  a  joint  liability,  but  only  that  it  should  not  show 
the  contrary;  yet  if,  on  the  whole  case,  it  does  appear  that  they 
were  not  jointly  liable,  the  judgment  mast  be  reversed.  Da- 
vison V.  Hill,  1  111.  App.  70 ;  Garland  v.  Peeney,  1  111.  App.  108. 

In  addition  to  the  fact  that  both  appellants  were  present  at, 
and,  it  is  reasonable  to  infer,  joined  in,  the  consummation  of 
the  sale,  the  husband  testifies : 

"The  negotiation  for  the  sale  of  this  sixteen  acres  commenced 
in  this  way:  In  the  fore  part  of  the  year  1886,  Mr.  Daly's 
son  came  to  the  house  one  morning  with  a  letter,  saying  that 
his  father  would  like  to  see  me  on  some  business,  and  I  went 
to  see  him  that  evening,  but  he  was  not  at  home.  The  fol- 
lowing morning  I  got  up  rather  early  and  went  to  Mr.  Daly's 
house,  and  he  asked  me  if  the  property  was  for  sale ;  I  said 
yes,  and  he  asked  me  what  were  the  terms.  Well,  I  said  we 
otfered  it  at  one  time  at  not  less  than  $1,200,  bnt  I  would  go 
back  and  see,  if  he  got  the  right  sort  of  a  person,  if  I  could 
sell  it  to  him  for  less.  '  Well,'  he  says,  '  let  me  know;  I  have 
a  customer  that  wants  to  buy  the  property  if  it  is  reasonable.' 
'  Well,  I  don't  think,'  says  1,  *  that  we  would  give  it  for  less 
than  f  1,200;  that  is  the  price  it  was  offered  at  two  years,  and 
we  had  no  offers  since;'  and  then  I  spoke  to  my  wife,  and  I 
said :  '  We  are  carrying  too  much  property,  and  .i)erhaps  it 
would  be  well  to  let  it  go  at  a  reasonable  figure,'  and  I  thought 
that  would  be  $1,000  cash.  I  went  to  Mr.  Daly  af terward, 
and  told  him  that  Mrs.  Touhy  said  it  must  be  cash,  $1,000, 
bat  if  you  want  anything  out  of  it  you  will  have  to  charge; 
she  will  not  sell  at  less  than  $1,000;  you  dan  sell  it  at  $1,100, 
$1,200,  as  you  please." 

Again  he  says :  "  I  own  an  equity  in  property  in  Rogers 
Park.     I  have  what  they  call  first  equities."     When  the  pur- 
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chase  money  was  paid,  it  was  first  handed  to  the  wife,  who 
passed  it  to  the  husband,  and  he  put  it  in  his  pocket.  And  she 
t3stifies:  *'I  never  told  Mr.  Daly  anything  myself  about  the 
thing.  I  don't  remember  whether  1  sent  any  word  to  Mr. 
Dily  by  my  husband  about  this  matter." 

There  was  a  prelim'nary  contract  in  writing  for  the  sale, 
executed  by  the  husband  as  agent  for  the  wife,  June  6,  18S6, 
and  the  consummation  of  the  sale  was  July  20,  1886. 

There  was  a  good  deal  of  evidence  of  her  dissent  to  what 
her  hiisbimd  had  done,  and  of  great  difficulty  in  inducing  her 
to  complete  the  sale,  but  she  finally  did  it  upon  the  original 
terms. 

The  whole  case  is  consistent  with  the  hypothesis  that  the 
appellants  did,  between  themselves,  regard  the  property 
which  was  the  s  ibject  of  the  sale,  as  property  in  which  they 
had  a  common  interest,  though  the  ownership  was  hers;  that 
whatever  was  to  be  done  about  it,  was  the  subject  of  mutual 
consultation,  and  when  agreed  upon,  was  to  be  done  by  him 
for  their  common  benefit,  on  her  behalf  and  his  own.  In  thig 
aspect  of  the  case,  he  stood,  with  reference  to  her  and  tlio 
property,  very  much  in  the  same  relation  that  a  partner  occu- 
pies, except  that  he  could  not  act  independently.  And  if  this 
hypothesis  may  be  true  consistently  with  the  evidence,  and  being 
true,  makes  the  appellants  jointly  liable,  then,  under  the  stat- 
ute, it  must  be  taken  as  ti'ue,  because  the  burden  was  upon  the 
appellants  to  prove  the  negative  of  joint  liability.  This  view 
takes  out  of  the  case  all  questions  except  what  was  the  bargain 
as  to  commissions,  and,  as  before  said,  that  the  jury  have 
settled. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Charles  H.  Nix 

V. 

La  VINA  J.  Whiteside. 

Fraud — Action  of  Trespas — Conflict  of  Evidence, 

Where  there  is  a  sharp  conflict  of  evidence  on  material  points  in  the  case 
and  no  error  of  law  intervenes,  the  verdict  of  the  jary  is  conclusive. 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Circnit  Court  of  Cook  Connty;  the  Hon. 
Arba  N.  Waterman,  Judge,  presiding. 

Messra.  H.  Booth  and  T.  Morrison,  for  appellant. 

Messrs.  Eichard  S.  Thompson  and  Granvjlle  W.  Brown- 
ing, for  appellee. 

Per  Curiam.  This  was  an  action  of  trespass  on  the  case 
for  alleged  fraud  and  deceit  on  tlie  part  of  appellant. 

This  case  was  tried  by  a  jury  and  a  verdict  rendered  against 
appellant,  and  he  brings  the  record  to  this  court,  and  in  the 
briefs  filed  by  his  counsel  no  point  of  law  upon  the  admission 
or  rejection  of  evidence,  or  the  giving  or  refusing  instructions, 
is  made,  but  the  discussion  is  wholly  confined  to  the  question 
of  fact.  We  have  examined  the  record  and  find  that  it  con- 
tains evidence,  which,  if  believed  by  the  jury,  fully  warranted 
the  verdict  rendered. 

It  16  true  there  is  a  conflict  of  evidence,  but  the  jury  are 
much  better  fitted  to  settle  such  conflict  than  a  reviewing  court, 
and  they  are  the  tribunal  instituted  by  the  law  and  charged 
with  the  duty  of  determining  issues  of  fact.  Even  in  cases 
where,  upon  a  consideration  of  all  the  evidence  in  the  record, 
we  should  have  reached  a  different  conclusion  from  that 
reached  by  the  jury,  still,  unless  we  can  say  that  the  conclusion 
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of  the  jury  is  unsupported  by  the  evidence  or  that  it  is  mani- 
festly against  the  weight  thereof y  we  should  not  be  authorized 
to  reverse. 

It  is  for  the  jury  to  consider  and  determine  what  weight  to 
give  to  particular  circumstances,  and  what  inference  to  draw 
from  all  the  facts  in  evidence,  and  where  the  cause  presents, 
as  this  does,  a  sharp  conflict  of  evidence  on  material  points  in 
the  case,  and  no  error  of  law  intervenes,  the  verdict  reached 
by  the  jui'y  is  conclusive  and  binding  on  a  court  of  review. 

Wo  find  nothing  in  the  case  which  would  warrant  an  inter- 
ference with  the  verdict  by  this  court,  and  there  being  no 
error  of  law,  the  judgment  must  bo  afiirmed. 

Judffment  affirmed. 


Charles  Sheer  et  al. 

V. 

WiLHELMINA  FiSHER. 


Landlord  and  Tenant — Overloading  Building — Aeiion  for  Damages- 
Instructions — Liability  qf  Tenant. 

1.  In  an  action  to  recover  damagres  for  overloading  and  breaking:  down 
the  plaintiff's  building  while  occupied  by  the  defendants  as  tenants,  it  is 
hfld:  That  an  instruction  which  ignored  the  question  of  notice  of  struct- 
ural weakness,  if  any,  was  improperly  given;  that  an  instruction  asked  by 
the  defendants  was  improperly  modified  so  as  to  require  them  to  show 
attirmatively  that  the  fall  was  not  due  to  their  negligence;  that  certain 
other  instructions  were  defective;  and  that  the  defendants  had  the  right  to 
have  submitted  to  the  jury  the  question  whether  the  plaintiff,  her  agent,  or 
other  tenants,  had  exercised  due  care  in  loading  the  building. 

2.  A  tenant  is  only  liable  for  causing  a  permanent  injury  to  the  demised 
premises  over  and  above  the  ordinary  wear  and  tear,  when  such  injury  is 
caused  by  his  wrongful  act  or  negligence. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior   Court  of  Cook  County;  the 
Hon.  KiKK  Hawes,  Judge,  presiding. 


r 
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This  was  an  action  of  trespass  on  the  case  by  appellee 
against  appellants  and  Adolph  Mueller  and  Henry  Mueller  to 
recover  damages  for  overloading  and  breaking  down  plaintiff's 
building  while  defendants  were  her  tenants.  The,  plaintiff 
was  owner  of  a  building  nunnbered  20  and  22  South  Desplaines 
street,  Chicago,  fronting  west,  thirty-four  feet  wide  and  160 
feet  deep.  It  was  divided  in  the  center  by  a  brick  wall  laid 
north  and  south,  the  west  half  of  the  building  being  live 
stories  Ligh  and  the  east  half  four.  About  the  last  of  Decem- 
ber, 1885,  the  plaintiff,  by  her  agent,  August  Fisher,  made  a 
verbal  lease  to  Sheer  &  Lynch,  the  appellants,  of  the  west 
forty-five  feet  of  the  third  floor  in  the  east  half  of  the  build- 
ing. August  Fisher  occupied  all  of  the  basement  in  the  east 
lialf  of  the  building,  and  all  the  first  floor  (except  a  small  space 
therein  for  bins  rented  to  Sheer  &  Lynch),  and  all  of  the 
second  floor  in  the  east  half  of  the  building.  Mueller  Brothers 
occupied  the  west  half  of  the  entire  building,  except  the  first 
floor,  as  a  malt  house.  On  the  trial  it  appeared  that  Sheer  & 
Lynch  were  maltsters,  and  August  Fisher,  at  the  time  of  leas- 
ing to  them,  knew  they  leased  the  space  on  the  third  floor  to 
store  malt.  Fisher  testified  that  wlien  he  made  the  lease  he 
told  Sheer  that  he  could  only  pile  his  malt  six  feet  high,  but 
Sheer  and  Henry  Mueller  both  deny  that  he  said  anything  of 
the  kind.  On  the  contrary  they  testify  that  Fisher  then  said 
the  building  was  undoubtedly  strong  enough  for  storage. 
Sheer  &  Lynch  took  possession  of  the  space  rented,  built  a 
wooden  partition  at  the  east  end  thereof  and  had  a  large  quan- 
tity of  malt  deposited  there,  which  Mueller  Brothers  made 
for  them  in  their  malt  house.  The  evidence  was  very  con- 
flicting as  to  the  amount  of  malt  so  stored  by  Sheer  &  Lynch, 
and  as  to  the  third  floor  being  overloaded  by  them.  About  a 
month  after  the  renting  to  Sheer  &  Lynch  they  wanted  malt 
of  another  grade  and  requested  Mueller  Brothers  to  rent  from 
plaintiff  space  on  the  east  half  of  the  fourth  floor  to  store  that 
grade  of  malt.  Accordingly  Mueller  Brothers  did  then  rent 
of  plaintiff,  through  August  Fisher,  the  larger  part  of  the 
6j)ace  on  the  fourth  floor  of  the  east  half  of  the  building  and 
commenced  to  store  malt  there,  and  at  the  time  of  the  fall 
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of  the  build inf^  had  there  a  considerable  quantity  of  malt. 
August  Fisher  testified  that,  at  the  time  of  the  latter  leasing, 
he  knew  Sheer  &  Lynch  had  eight  feet  of  malt  on  the  third 
floor,  and  that  was  liigher  than  it  ought  to  have  been.  Evi- 
dence was  also  given  tending  to  prove  tliat  the  breaking  down 
of  the  building  was  caused  by  the  plaintiff  in  storing  large 
amounts  of  hay  on  the  first  and  second  floora,  and  in  recklessly 
and  violently  tumbling  the  bales  upon  the  floors;  that  the  build- 
ing was  poorly  and  insufliciently  constructed,  the  walls  being 
weak  and  defective  on  account  of  previous  fires  in  the  build- 
ing.  On  April  17,  1886,  there  being  then  large  quantities  of 
malt  stored  by  Sheer  &  Lynch  on  the  third  floor  in  the  eaj^t 
half  of  the  building,  and  by  Mueller  Brothers  on  the  fourth 
floor  of  the  east  half,  the  roof  and  all  of  the  floors  east  of  the 
partition  wall  broke  down  and  were  destroyed. 

For  the  plaintiff  the  court  gave  to  the  jury  the  following, 
among  other  instructions: 

"  1.  The  jury  are  instructed  as  a  general  principle  of  law 
that  when  the  owner  of  real  estate  rents  the  same  to  a  tenant 
and  the  tenant  while  in  the  possession  of  rented  property 
causes  a  permanent  injury  to  the  building  thereon,  over  and 
beyond  the  ordinary  wear  and  tear  to  the  same,  this  in  the  law 
is  called  waste  by  the  tenant,  and  the  owner's  interest  in  prop- 
erty ho  has  so  rented  is  called  his  reversionary  interest  or 
estate,and  the  law  gives  the  owner  a  remedy  against  the  tenant 
for  all  permanent  injury  he  so  does  by  himself  or  his  agent. 

"  2.  The  jury  are  further  instructed  as  a  general  jirinciple 
of  law  in  this  State,  in  the  simple  renting  of  a  building  or 
premises  there  is  no  implied  warranty  that  they  are  tit  for  any 
particular  use  or  business;  the  tenant,  in  the  absence  of  a  spe- 
cial warranty  or  representations  on  the  part  of  the  landlord, 
takes  the  property  he  rents  at  his  own  risk.  And  in  the  use 
of  the  property  rented  the  tenant  is  bound  to  e.xercise  reason- 
able care  and  prudence,  and  if  he  does  not,  and  the  property 
is  permanently  injured  in  consequence  of  the  want  of  such 
reasonable  care  and  prudence,  then,  and  in  such  case,  the  ten- 
ant becomes  liable  to  the  owner  of  the  reversion  for  such 
damages  as  are  the  direct  results  of  the  want  of  such  reasona- 
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ble  care  and  prudence  on  the  part  of  the  tenaut,  in  the  use  of 
such  premises. 

"  3.  The  jury  are  further  instructed  that,  if  you  believe 
from  the  evidence  in  the  c^se  that  the  plaintiff  was  owner  of 
the  building  and  premises  known  as  Nos.  20  and  22  South  Des- 
plaines  street,  Chicago,  Illinois,  in  December,  1885,  and  that 
the  plaintiff,  by  herself  or  agent,  at  that  time  rented  to  the 
defendants,  Sheer  &  Lynch,  a  part  of  the  third  story  of  said 
building,  and  that  they  took  possession  of  the  part  so  rented 
by  them,  the  plaintiff  then  retaining  other  portions  of  said 
building,  and  if  you  further  believe  from  the  evidence  that 
the  defendants.  Sheer  &  Lynch,  while  the  part  rented  by 
them  was  in  their  possession,  either  by  themselves  or  their 
agents,  unreasonably  overloaded  the  floor  so  in  their  posses- 
sion, and  placed  thereon  more  weight  than  was  reasonable  and 
yn'udent  to  be  put  tliere,  taking  into  consideration  the  nature 
and  character  of  the  building  and  the  circumstances  under 
which  it  was  leased,  as  shown  by  the  evidence,  and  that  in 
consequence  of  such  overloading  (if  the  evidence  shows  that 
such  there  was)  the  floor  and  roof  and  timbers  and  other 
parts  of  the  building  were  broken  and  injured,  then  you 
sliould  find  the  defendants,  Sheer  &  Lynch,  guilty,  and  assess 
the  plaintiff's  damages  at  such  sum  as  the  proof  shows  the 
injury  caused,  as  charged  in  the  declaration." 

The  court  then  instructed  the  jury  to  find  Adolph  and  Henry 
Mueller  not  guilty.  To  the  giving  of  said  instructions  the 
defendants,  Slieer  &  Lynch,  excepted.  The  defendants  then 
asked  the  court  to  give  to  the  jury  the  following,  among 
other  instructions : 

"5.  The  jury  are  instructed,  as  a  matter  of  law,  that  to 
entitle  the  plaintiff  to  recover  it  should  appear  by  a  prepon- 
derance of  evidence  on  her  part  that  the  careless  and  negligent 
conduct  of  defendants,  Sheer  &  Lynch,  in  overloading  tlie 
third  floor,  was  the  immediate  and  dii-ect  cause  of  the  fall  of 
the  building;  and  in  case  it  shall  appear  from  the  evidence  to 
tlie  satisfaction  of  the  jury  that  the  fall  of  the  building  was 
due  to  other  causes,  such  as  insecure  walls,  bad  construction, 
b.id  material,  or  the  overloading  of  the  other  floors  on  the 
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part  of  the  plaintiflf  or  others,  then  the  jury  should  find  the 
defendants  not  guilty. 

"6.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ants had  reason  to  suppose  that  the  said  building  was  reason- 
ably strong  and  sufficient  for  the  purpose  for  which  the  third 
floor  was  rented,  and  that  said  defendants  used  said  building 
according  to  the  terms  of  the  leasing  thereof,  then  the  jury  are 
instructed  to  find  the  said  defendants  not  guilty. 

"  8.  If  the  jury  believe  from  the  evidence  that  the  said 
plaintiff  did  either  herself,  or  by  her  agent,  overload  the  said 
building,  or  failed  in  the  exercise  of  due  care  and  caution  in 
loading  the  same,  on  account  of  which  the  breakage  occurred, 
then  the  jury  are  instructed  to  find  the  said  defendants  not 
guilty. 

^'9.  They  are  further  instructed  that  if  they  should  find 
from  the  evidence  that  the  defendants,  under  the  instructions 
of  the  court,  were  guilty  of  negligence  in  the  loading  of  the 
building,  and  that  the  plaintiff  was  also  guilty  of  negligence  in 
loading  the  same,  then  the  jury  should  Bud  for  the  defendants, 
unless  tliey  should  find  that  the  negligence  of  the  defendants 
was  gross,  and  that  of  the  plaintiff  was  slight  in  comparison 
therewith." 

But  the  court  refused  to  give  these  instructions,  and  altered 
the  same  so  as  to  read  as  follows,  to  wit: 

"5.  The  jury  are  instructed,  as  a  matter  of  law,  that  to 
entitle  the  plaintiff  to  recover  it  should  appear  by  a  preponder- 
ance of  evidence  on  her  part  that  the  careless  and  negligent 
conduct  of  defendants,  Sheer  &  Lynch,  in  overloading  the 
third  floor,  was  the  immediate  and  direct  cause  of  the  at5cident, 
and  in  case  it  shall  appear  from  the  evidence,  to  the  satisfac- 
tion of  the  jury,  that  the  accident  and  injury  to  the  building 
was  due  to  other  causes,  and  not  to  the  negligence  on  the 
part  of  the  defendants,  Sheer  &  Lynch,  in  unreasonably  over- 
loading said  floor  as  charged  in  the  declaration,  then,  and  in 
such  case,  the  jury  should  find  the  defendants,  Sheer  &  Lynch, 
not  guilty. 

"  6.  If  the  jury  believe  from  the  evidence  that  the  defend- 
ants had  reason  to  suppose  that  the  said  building  was  i^easou- 
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ably  strong,  and  sufficient  for  the  purpose  for  which  the  tliird 
floor  was  rented,  and  the  said  defendants  used  said  building 
according  to  the  terms  of  the  leasing  thereof,  and  did  not 
unreasonably  load  said  floor,  taking  into  consideration  the 
nature  and  character  of  the  building  and  the  circumstances  of 
the  leasing  as  shown  by  the  evidence,  then  and  in  such  case, 
the  jury  should  find  the  defendants.  Sheer  &  Lynch,  not  guilty. 

"8.  If  the  jury  believe  from  the  evidence  that  the  said 
plaintiff  did,  either  herself,-or  by  her  agent,  unreasonably  over- 
load the  fii*8t  and  second  floors  of  said  building,  or  either  of 
tliem,  and  that  by  reason  thereof  the  breakage  occurred,  then 
and  in  such  case  the  jury  are  instructed  to  find  said  defendants 
not  guilty. 

"9.  They  are  further  instructed  that  if  they  find  from  the 
evidence  that  the  defendants  were  guilty  of  negligence  in 
the  loading  of  the  third  floor  of  the  building  and  further  find 
from  the  evidence  that  the  plaintiff  was  also  guilty  of  negligence 
in  overloading  the  fii'st  and  second  floors,  or  either  of  them, 
then  the  jury  should  find  for  the  defendants,  unless  they  should 
further  find  from  the  evidence  that  the  negligence  of  the 
defendants  was  gross,  and  that  of  the  plaintiff  was  slight  in 
comparison  therewith." 

To  which  refusal  of  the  court  to  give  said  instructions  as 
requested,  and  to  the  modification  thereof,  the  defendants 
excepted. 

The  jury  found  Sheer  &  Lynch  guilty,  assessing  damages 
against  them  at  $1,600  and  Mueller  Brothers  not  guilty. 
Motion  for  a  new  trial  by  Sheer  &  Lynch  overruled  and 
exception.     Judgment  on  verdict  and  appeal. 

Mr.  Sydney  C.  Eastman,  for  appellant 

Mr.  RuFus  King,  for  appellee. 

Garnett,  p.  J.  To  charge  ap|>ellants  with  liability  for 
the  fall  of  the  building,  it  was  necessary  to  prove,  not  only 
that  the  third  floor  was  overloaded  by  them,  but  that  they 
were  informed  of  its  carrying  capacity,  or  had  notice  of  facts 
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which  would  have  deterred  a  reasonable  and  prudent  man 
from  placing  thereon  as  much  malt  as  they  had  stored  there. 
There  was  evidence  tending  to  prove  the  building  poorly  con- 
stnicted,  and  from  that  evidence  the  jury  had  the  right  to 
infer,  if  they  saw  lit,  that  the  building  fell  because  of  its  ill 
construction,  and  that  it  would  not  have  fallen  had  it  been,  in 
fact,  such  a  building  as  its  appearance  indicated.  It  livas  also 
a  question  for  the  jury  (if  they  found  the  building  was  l>adly 
constructed)  whether  Sheer  &  Lynch  had  notice  of  the  poor 
character  of  the  building.  Yet  they  were  informed  by  the 
third  instruction  given  for  the  plaintiff  that  if  Sheer  & 
Lynch  unreasonably  overloaded  the  floor  in  their  possession, 
taking  into  consideration  the  nature  and  character  of  the 
building,  anji  that  thereby  the  floor  and  roof,  etc.,  of  the 
building  were  broken  and  injured,  they  should  find  them 
guilty.  This,  in  effect,  makes  them  liable  for  damages  that 
may  have  been  caused  by  inherent  weakness,  or  unsound 
material  used  in  erecting  the  building  (whether  they  had 
notice  thereof  or  not),  though  the  weight  deposited  on  the 
floor  may  have  been  such  as  the  apparent  character  of  the 
building  would  have  led  them  to  believe  entirely  safe.  The 
instruction  \iaving  ignored  the  question  of  notice,  was  erro- 
neous. 

The  sixth  instruction  asked  by  the  defendants  should  have 
been  given  as  asked.  The  court  erred  in  inserting  (herein  the 
objectionable  words  composing  a  part  of  the  plaintiflf's  third 
instruction,  upon  which  we  have  already  commented. 

The  fifth  instruction,  in  the  form  requested  by^he  defend- 
ants, might  have  been  refused  by  the  court,  because  the  jury 
would  thereby  have  been  told  that  the  plaintiff  could  not 
recover  unless  the  loading  of  the  third  floor  by  Sheer  & 
Lynch  was  the  immediate  and  direct  cause  of  the  fall.  If 
they  had  negligently  overloaded  the  third  floor,  so  that  a 
very  moderate  and  [proper  load  afterward  placed  on  the  sec- 
ond floor  by  plaintiflF,  without  notice  of  danger,  caused  the 
l)uilding  to  fall,  the  defendants  would  be  liable  for  the  injury, 
although  its  immediate  and  direct  cause  was  the  proper  load 
thus  placed  on  the  second  floor.     But  the  addition  made  by 


First  District — March  Term,  1888.       471 

■^ • _  ■_IIJ         ■  ■  -^l-_ I L I 

Sheer  v.  Fisher. 

the  conrt  to  this  instruction  made  it  necessary  to  a  successful 
defense,  not  only  that  the  injury  to  the  building  was  due  to 
otiier  causes  than  overloading  by  Sheer  &  Lynch,  but  that 
they  should  also  believe  affirmativelj'  that  such  injury  was  not 
due  to  their  negligence  in  overloading.  The  effect  of  this 
addition  was  to  impose  upon  the  defendants  a  burden  which 
the  law  does  not  require  them  to  bear.  It  is  enough  for  their 
defense  that  the  evidence  should  show  that  the  building  fell 
from  causes  other  than  their  overloading,  and  that  it  should 
fail  to  show  that  it  was  caused  by  their  negligence  in  over- 
loading. But  the  instruction  as  given  required  the  evidence 
to  show  affirmatively  that  the  fall  was  not  due  to  the  neg- 
ligence of  Sheer  &  Lynch,  which  is  a  materially  different 
thing  from  the  failure  of  the  evidence  to  show  their  negli- 
gence. And  this  is  a  fatal  error,  although  the  instruction  as 
requested  by  the  defendants  was  erroneous.  The  court  should 
have  refused  it,  instead  of  placing  it  before  the  jury  with  an 
additional  and  unjust  burden  laid  upon  the  defendants,  which 
they  had  not  volunteered  to  assume. 

The  counsel  for  appellants  has  argued,  at  some  length,  two 
other  propositions,  viz.:  (1)  The  fault  of  appellee  in  tum- 
bling bales  of  hay  upon  the  first  and  second  floors;  (2)  the  lia- 
bility of  appellants  for  any  overloading  of  the  fourth  floor 
that  may  have  been  done  by  Mueller  Brothers;  and  it  is  taken 
for  granted  that  these  questions  were  fairly  presented  to  the 
jury  by  the  eighth  and  ninth  instructions  asked  on  behalf  of 
appellants.  They  had  the  right  to  have  submitted  to  the  jury 
the  question  whether  the  plaintiff,  or  her  agent,  had  exercised 
due  care  and  caution  in  loading  the  building.  This  involved 
not  only  the  weights  actually  placed  by  her,  or  her  agent,  on 
the  other  floors  of  the  building,  but  the  manner  of  placing 
them  there.  A  hundred  bales  of  hay  might  have  been  safely 
wheeled  or  hoisted  into  the  first  and  second  stories  of  the 
building  if  carefully,  and  cautiously  done,  while  recklessly 
throwing  them  from  a  wagon  upon  the  first  floor,  or  from  a 
hoisting  apparatus  upon  the  second  floor,  m'ght  have  caused 
the  very  damage  of  which  the  plaintiff  now  complains.  As 
we  have  shown  in  the  statement  of  facts,  there  was  evidence 
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tendincr  to  prove  that  plaiutiiff's  bales  of  liay  were  recklessly 
and  violently  thrown  upon  the  first  and  second  floors*  and  the 
defendants  may  have  the  attention  of  the  jury  drawn  to  this 
feature  of  the  case  by  a  proper  instruction  on  the  question  of 
negligence  and  comparative  negligence. 

Then  appellants  claim  that  the  overloading,  if  there  was 
any.  wag  done  either  by  plaintiff  or  Mueller  Brothers.  The 
renting  to  Mueller  Brothers  was  about  a  month  after  the  lease 
to  appellants,  a?id  after  August  Fisher  saw  more  malt  on  the 
premises  of  Sheer  &  Lynch  than  he  thought  there  ought  to 
bo.  lie  was  the  plaintiff's  agent  in  these  transiictions  with 
appellants  and  Mueller  Brothers,  and  she  is  chargeable  with 
such  knowledge  as  he  liad,  at  the  several  tlmcs^  in  respect  to 
the  building  and  its  occupation.  The  renting  to  Mueller 
Brothers  would  seem  to  have  been  influenced  bv  the  desire  to 
make  the  premises  bring  more  rent,  although  he  then  believed 
the  third  floor  overloaded.  No  doubt  a  landlord  niay  pru- 
dently and  reasonably  rent  to  different  persons  separate  parts 
of  the  same  building,  but  if  he  should  so  let  his  building  it  is 
manifest  tliat  the  first  tenant  is  not  responsible  for  the  acts  of 
the  others  in  the  use  of  the  premises  rented  by  the  latter. 
The  negligent  act  of  the  latter  tenant  in  the  use  of  said  prcii>- 
ises  is  not  the  act  of  the  landlord  (as  implied  by  the  eighth  and 
ninth  instructions),  as  the  offending  tenant  is  not  the  agent  of 
the  landlord.  These  two  questions  the  defendants  are  entitled 
to  have  presented  to  the  jury  by  proper  instructions,  but  they 
were  not  so  presented  by  the  eighth  and  ninth  instructions,  or 
by  any  other. 

The  first  instruction  given  for  plaintiff  contains  a  naked 
proposition  of  law  which  is  not  sound,  and  the  first  sentence 
of  the  second  a  supposition  which  is  not  sound  in  its  applica- 
tion to  the  facts  of  this  case.  A  tenant  is  not  absolutely  liable 
for  causing  a  permanent  injury  to  the  demised  premises  over 
and  above  ordinary  wear  and  tear,  as  stated  in  the  first  instruc- 
tion ;  such  injury  must  be  caused  by  some  wrongful  act  or 
negligence  of  the  defendant  before  he  can  be  made  to  respond 
in  damages.  Nor  was  the  renting  to  Sheer  &  Lynch  a  sim- 
ple renting,  as  the  jury  might  infer  from  the  second  instruc- 
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tion.  Both  the  witnesses  who  testified  for  plaintiff  as  to  the 
renting,  stated  that  the  purpose  for  which  the  premises  were 
leased  was  spoken  of  when  the  lease  was  made.  What  influ- 
ence, if  any,  these  two  instructions  may  have  had  in  mislead- 
ing the  jury,  we  are  unable  to  say,  nor  do  we  say  that  the 
judgment  should  be  reversed  if  these  were  the  only  errors  in 
the  record ;  but  we  think  these  two  instructions  should  not  have 
been  submitted  without  alterations  to  make  the  first  conform 
to  the  law,  and  the  second  to  the  facts  of  this  case.  Whether 
the  renting  of  premises  for  a  particular  purpose,  known  to 
the  landlord  when  the  lease  is  made,  will  or  will  not  raise  an 
implied  warranty  that  they  are  suitable  for  that  purpose,  is 
not  the  question.  The  tenant  is  not  seeking  to  recover  dam- 
ages from  the  landlord  for  breach  of  an  implied  warranty,  but^ 
alleges,  as  a  defense  to  the  landlord's  action,  that  he  was  led  to 
think  the  building  was  strong  enough  for  the  purpose  for 
which  he  used  the  demised  premises.  If  the  jury  thought 
the  alleged  representation  by  Fisher  was  not  made  by  hin), 
they  might  still  have  found  that  snch  belief  by  appellants  was 
justifiable,  if  no  warning  was  giving  as  to  the  amount  of  malt 
that  could  be  safely  stored  on  the  floor  rented  to  appellants. 
The  judgment  is  reversed  and  the  case  remanded. 

Reversed  and  remanded. 


Albert  Mueller 

V. 

Henry  F.  Kleine. 


27    478' 
61    306 


Restraint  of  Trade — Agreement — Liquidated  Damages — Question  for 
Jury, 

An  agreement  for  liquidated  damages  for  the  breach  of  a  condition  in  a 
contract  of  sale  of  a  business  that  the  vendor  will  not  open  a  similar  busi- 
nefts  within  a  certain  distance  and  within  a  certain  time,  will  be  enforced 
unless  it  appears  that  the  amount  named  is  oppressive  and  unjust. 


[Opinion  filed  December  7,  1888.] 


1 


474  Appellate  Courts  of  Illinois. 

Vol.  27.]  Mueller  V.  Kleine. 

Appeal  from  the  Superior  Conrt  of  Cook  County;  the  lion. 
Elliott  Anthony,  Judge,  presiding, 

Messrs.  William  Vooke  and  IIaevett  Storck,  for  appel- 
lant. 


Messrs.  Roberts,  Hcjtchinson  &  Thomas,  for  appellee. 

"  Where  a  contract  is  of  such  a  character  that  the  damages 
which  must  result  from  a  breach  of  it  are  uncertain  in  their 
nature,  and  not  susceptible  of  proof  by  reference  to  any 
]>ecuniary  standard,  it  is  deemed  especially  tit  that  the  parties 
should  liquidate  the  damages,  and  any  stipulation  they  make 
ostensibly  for  that  ])urpo8e  receives  favorable  consideration." 
1  Sutherland  on  Damages,  492;  Bagley  v.  Peddie,  16  N.  T. 
469. 

''Damages  for  breach  of  contracts  for  the  purchase  of  good- 
will of  an  established  trade  or  business,  or  for  the  withdrawal 
of  competition,  are  so  obviously  uncertain  that  courts  have 
recognized  the  fullest  liberty  of  parties  to  fix  beforehand  the 
a!nount  of  damages  in  that  class  of  cases."  1  Sutherland  ou 
Damage?,  607;  Dakin  v.  Williams,  17  Wend.  447;  Jaquith  v. 
Hudson,  5  Mich.  123;  Cushing  v.  Drew,  97  Mass.  445. 

Per  Curimru  On  May  1,  1884,  appellant  sold  to  appellee 
a  beer  saloon,  at  90  East  Washington  Street,  Chicago,  with 
all  the  furniture,  fixtures  and  good  will,  for  the  sum  of  §4,000. 
At  the  time  the  transaction  was  consummated,  and  as  a  part 
thereof^  appellant  executed  and  delivered  to  appellee  the  fol- 
lowing agreement: 

'*For  and  in  consideration  of  the  sum  of  one  dollar  in  hand 
])aid  me  by  Henry  F.  Kleine,  the  receipt  whereof  is  hereby 
acknowledged,  that  I  agree  not  to  open  a  saloon  within  two 
tliousand  (2,000)  feet  of  No.  90  E.  Washington  Street  within 
two  years  from  the  date  hereof,  I  also  agree  to  pay  to  Henry 
F.  Kleine,  or  his  heirs  or  assigns,  the  sum  of  ten  dollars  ($10) 
])er  day  as  liquidated  damages  if  I  should  open  a  saloon  within 
the  above  named  vicinity,  moaning  and  intending  by  this 
agreement  to  guarantee  to  the  said  Kleine  all  the  benefits  that 


.  First  District — March  Term,  1888.       475 

Mueller  v.  Kleine. 

may  arise  from  my  good  will  from  the  business  that  I  liavo 
established  at  my  late  place,  Xo.  90  E.  Washington  Sti-eet. 

May  1,  1884. 

Albekt  Mcellkr.     [seal.]" 

The  suit  was  brought  to  recover  $10  per  day  as  liquidated 
damages,  appellee  alleging  that  appellant  had  opened  a 
saloon  within  2,000  feet  of  No.  90  East  Washington  Street  on 
September  1, 1884,  and  had  ever  since  continued  the  same  open 
and  in  competition  with  the  saloon  sold  to  appellee.  A  ver- 
dict for  appellee  for  $2,500  was  found  and  judgment  entered 
thereon. 

It  is  claimed  that  the  evidence  shows  appellant  was  in 
charge  of  the  saloon  complained  of,  as  the  re|)resentative  of 
theK.  G.  Schmidt  Brewing  Co.,  and  not  otherwise,  until  after 
May  1,  1886. 

On  this  point  the  jury  have  found  against  Mueller,  and  we 
think  the  finding  fully  sustained  by  the  evidence. 

The  parties  voluntarily  agreed  upon  $10  a  day  as  liquidated 
damages  for  violation  of  the  agreement.  Why  that  agree- 
ment should  not  be  enforced  as  entered  into  is  not  made  to 
appear.  There  being  no  facts  disclosed  by  this  record,  from 
which  a  reasonable  inference  can  be  drawn  that  the  amount 
named  is  oppressive  and  unjust,  and  the  damages  from  a  viola- 
tion of  the  contract  being  uncertain,  the  agreement  of  the 
parties  must  prevail. 

On  similar  contracts  the  amount  designated  by  the  parties 
as  liquidated  damages  has  been  held  recoverable.  Downey  v. 
O'Donnell  et  al.,  86  III.  49;  Dakin  v.  Williams,  17^  Wend. 
448;  Jaquith  v.  Hudson,  5  Mich.  123.  See  also  Gushing  v. 
Drew,  97v  Mass.  445. 

There  is  no  ground  for  objection  to  the  modification  of  de- 
fendant's instruction.  The  plain  intent  of  this  agreement  was 
to  secure  appellee  against  competition  by  appellant  within  the  j 

prescribed  time  and  space,  and  nothing  more  was  accomplished  a 

by  the  instruction  as  amended. 

.  Appellant  denies  that  the  consideration  of  one  dollar  ($1)  was 
ever  paid  to  him.  But  appellee  testified  that  it  was  included 
in  the  $4,000,  and  the  jury  have  so  found  by  their  verdict.  i 

The  judgment  is  aflii-med.  Judgment  affir toed. 
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128s  655 


The  Chicago,  Milwaukee  &  Saint  Paul  Railway 
Company  and  The  Chicago  &  North- 
western Railway  Company 

V. 

Mary  A.  Snyder,  Administratrix. 

Personal  Injuries — Railroads — Death  of  Conduct  or — Action  for  Dam- 
ages— Second  Appeal — Ros  Adjudicata  —  Instructions  —  Error  without 
Prejudice. 

1.  Upon  a  second  appeal,  the  decision  of  the  Supreme  Court,  on  appeal 
from  the  former  decision  of  this  court,  is  conclusive  of  the  questions  then 
involved. 

2.  This  court  will  not  reverse  a  judgment  because  of  improper  modifica- 
tions of  an  instruction,  which  could  not  have  misled  the  jury  to  the  injury 
of  the  appellant.  \ 

3.  This  court  affirms  a  judgment  against  two  railroad  companies  for 
damages  for  causing  the  death  of  a  conductor  who  was  in  the  employ  of  one 
of  the  defendants,  two  juries  having  found  the  same  verdict  and  there  being 
no  substantial  error  in  the  record. 

[Opinion  jSlcd  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  E.  Walker,  for  the  Chicago,  Milwaukee  &  St.  Paul 
JRailway  Company,  appellant. 

Mr.  W,  B.  Keep,  for  the  Chicago  &  North- Western  Eail- 
way  Company,  appellant 

Mr.  Mason  B.  Loomis,  for  appellee. 

Gary,  J.  This  case  is  in  this  court  for  the  second  time. 
A  judgment  of  the  Superior  Court  for  the  appellee,  for  the 
same  sum  as  now,  upon  substantially  the  same  evidence, 
was  here  affirmed,  upon  a  former  appeal,  but  no  opinion  was 
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then  filed,  the  law  requiring  opinions  by  the  Appellate  Courts 
in  cases  aflBirmed  having  been  passed  subsequently.  That  judg- 
ment was  reversed  in  the  Supreme  Court  for  error  in  giving 
one,  and  refusing  another  instruction.     117  111.  376. 

The  objection  then  sustained  to  the  then  third,  now  second, 
instruction  for  appellee,  has  baen  removed  by  a  clause  leav- 
ing to  the  jury  the  question  whether  not  only  the  deceased, 
but  those  engaged  with  him  in  the  management  and  opera- 
tion of  the  car  and  engine,  were  exercising  due  care,  etc. 
And  the  same  instruction  first  given  tlien,  is  now  repeated. 
There  is  no  occasion  now,  for  this  court  to  consider  the  ob- 
jections that  appellants  make  to  that  second  instruction,  as  the 
opinion  of  the  Supreme  Court,  on  the  first  appeal,  is  the  law 
of  the  case  on  all  subsequent  ones,  to  the  same,  and  much 
more  to  this  subordinate  couvt.  Newberry  v.  Blatchford,  106 
111.  584. 

The  St.  Paul  Company  asked  the  court  to  give  to  the  jury 
this  instruction: 

"  5.  If  the  jury  believe  from  the  evidence  that  the  witness 
ToiTcnce  had  charge  of  the  semaphore,  and  that  he  was  em- 
ployed and  discharged  by  the  defendant,  the  Chicago  and 
North- Western  Railway  Company,  and  if  you  further  believe 
from  the  evidence  that  the  injury  complained  of  resulted  from 
the  negligence  of  said  Torrence  in  giving  his  signal  to  the 
train  of  the  North-Western  Company,  of  which  the  deceased, 
Snyder,  was  the  conductor,  then  the  court  charges  you  that 
Torrence  in  giving  such  signal  was  the  agent  of  the  defend- 
ant, the  Chicago  and  North-Western  Railway  Company,  and 
that  the  Chicago,  Milwaukee  and  St.  Paul  Railway  Company 
h  not  liable  for  any  damages  resulting  from  any  negligence  of 
Torrence  in  giving  signals  to  trains  of  the  Chicago  and  North- 
Western  Railway  Company." 

Which  was  modified  by  the  court  by  inserting  "  paid  "  after 
"employed"  and  ^* alone  and  was  under  its  sole  control " after 
"company,"  where  that  word  first  occurs  in  the  instruction 
This  modification  was  excepted  to  and  is  assigned  as  error. 

This  instruction  might  well  have  been  refused,  for  the  only 
evidence  as  to  the  relations  of  Torrence  with  the  defendants 
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is  his  own  testimony  that  he  was  a  North- "Western  man  wlien 
he  went  there  and  was  sent  there  by  that  company,  but  drew 
liis  pay  from  the  pay  car  of  both  companies,  and  that  of  the 
other  employes  engaged  with  him,  two  were  North- Western 
men  and  one  a  St.  Paul  man,  and  they  all  drew  then-  pay  from 
both  companies.  Tlie  fact  that  he  had  been  a  North- Western 
man  and  was  sent  there  by  that  company,  did  not  authorize  the 
court  to  tell  the  jury  that  he  was  the  agent  only  of  that  com- 
pany when  he  was  paid  by  both,  and  when  the  same  act  which 
opened  the  track  of  either  company  shut  the  other.  There  is 
no  evidence  that  he  was  discharged.  '  If  he  was  employed  by 
both,  he  was  by  each,  and  in  giving  a  signal  to  the  train  of  one 
company,  he  also  gave  it,  if  a  train  of  the  other  company  was 
there,  to  that  also,  and  so  the  eflfect  of  this  instruction  as 
asked  was,  that  though  he  was  the  servant  of  both  and  actu- 
ally at  the  moment  doing  the  work  for  both,  yet  neither  was 
liable,  because  he  was  employed  by,  and  at  work  for  the  other. 
The  moditication  would  have  been  proper  if  there  had  beeu 
any  evidence  upon  which  to  base  it,  but  the  lack  of  such  evi- 
dence cannot  be  complained  of,  as  there  is  no  escaj:)e  from  the 
conclusion  that  he  was  the  agent  of,  and  acting  for  both  ap- 
pellants at  the  time  of  the  accident.  The  modifications  could 
not  have  misled  the  jury  to  the  injury  of  the  appellants, 
Howard  F.  &  M.  Ins.  Co.  v.  Cornick,  24  III.  455. 

The  accident  occurred  before  daylight  on  a  foggy  morning 
in  October,  1882.  At  tlie  place  of  the  accident  the  tracks  of 
the  North- Western  run  east  and  west,  and  those  of  the  Saint 
Paul  cross  them  from  the  southeast  to  the  northwest  at  a 
verv  acute  ancrle.  There  was  a  west  bound  train  of  each  com- 
pany  waiting  to  make  the  crossing,  as  well  as  the  east  bound 
car  and  engine  of  which  the  deceased  was  conductor.  The 
movements  of  all  should  have  been  governed  by  lights  shown 
at  the  semaphore,  about  ninety  feet  west  of  the  most  western 
point  at  w^hich  the  tracks  of  the  two  companies  touched  each 
other.  Somebody  blundered;  it  might  have  been  the  engineer 
working  with  deceased,  in  which  case  tliere  could  be  no  re- 
covery. It  might  have  been  the  servants  of  the  Saint  Paul 
operating  their  west  bound  train,  and  then  that  company  only 
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would  be  liable.  It  might  have  been,  and,  upon  a  great  mass 
of  testimony  much  of  which  is  confused  and  conilicting,  the 
jury  have  found  that  it  was,  the  servant  of  both  companic-i, 
operating  the  semaphore.  It  would  serve  no  good  purpose 
now  to  recite  tliat  testimony. 

Two  juries  have  found  the  same  verdict  upon  it,  one 
of  whicli  verdicts  has  heretofore  been  sustained  liere. 

I  wish  to  add  on  my  own  account,  that  this  case  was  con- 
sidered and  determined,  without  dissent,  in  a  conference  of 
the  judges  of  this  court  while  Judge  McAllister  was  living 
and  present.  It  had  not,  before  I  came  here,  been  assigned 
to  any  judge  to  prepare  the  opinion  of  the  court  in  it.  In  the 
distribution  in  rotation  this  case  fell  to  my  lot.  The  other 
judges  did  not,  nor  do  I,  deem  it  improper  for  me  to  write 
that  opinion,  although  the  first  trial  of  the  case  was  before  me 
in  the  Superior  Court 

There  is  no  error  against  appellants,  and  the  judgment  is 
affirmed. 

Judgment  affirmed. 


Emanuel  Kramer  et  al, 

V. 

George  J.  Ferry  et  al! 

Remoral  of  Ca'fses — Jurisdiction  of  State  Court — How  Regained — Stat, 
ute — Failure  to  File  Transcript  in  B'ederal  Court, 

1.  A  State  court  loses  juripdiction  of  a  removable  cause  upon  the  entry 
of  an  order  of  removal,  and  can  only  re-acquire  jurisdiction  through  an  order 
of  the  Federal  court  remanding  the  cause  under  Sec.  5,  A?t  of  March  3, 
1875. 

2.  Failure  to  file  a  transcript  of  the  record  in  the  Federal  court  does  not 
operate  to  re-invest  the  State  court  with  jurisdiction.  Hence  a  certificate  of 
the  clerk  of  the  Federal  court  to  such  failure,  even  if  a  part  of  the  record, 
does  not  authorize  the  State  court  to  proceed  with  the  cause. 

[Opinion  filed  December  18,  1888]. 
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In  error  to  the  Superior  Court  of  Cook  Count?;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

The  record  in  this  ease  shows  a  suit  commenced  bv  service 
of  summons,  a  declaration  on  a  promissory  note,  an  appearance 
by  the  plaintiff  in  error,  and,  on  February  3,  1SS5,  a  petition 
in  regular  form  by  said  plaintiffs  in  error  for  the  removal  of 
the  case  to  the  United  States  Circuit  Court  for  tlie  Korthem 
District  of  Illinois.  A  bond,  as  required  by  the  United  States 
Statute,  was  filed  and  ai)proved  by  the  Suj^erior  Court,  and  on 
February  4,  1885,  an  order  was  entered  transferring  the  cause 
to  the  United  States  court,  and  directing  that  the  clerk  forth- 
with transmit  to  said  court  a  full  and  complete  transcript  of 
all  the  papers  and  pleadings  in  the  cause.  December  10, 1885, 
there  was  filed  in  the  Supreme  Court  a  certificate  of  the  clerk  of 
the  United  States  Circuit  Court  tliat  no  transcript  of  the  record 
from  the  Superior  Court  in  said  cause  was  filed  in  said  Circuit 
Court  since  February  1,  1885;  and  on  the  same  day,  on  motion 
of  attorney  for  the  defendants,  in  the  Superior  Court,  ordered 
that  this  cause  be,  and  is  hereby,  reinstated  and  redocketed, 
and  that  the  defendants  are  required  to  plead  on  or  before  the 
coming  in  of  court  and  opening  thereof  at  10  o'clock  Saturday 
morning  next  On  December  12, 1885,  default  of  the  defend- 
ants was  entered  for  a  failure  to  comply  with  the  rule  to  plead, 
and  the  court  assessed  the  damages  and  entered  a  judgment 
against  them  for  $2,673,  to  reverse  which  the  record  is  brought 
to  this  court  by  writ  of  error. 

Messrs.  Moses  &  Newman,  for  plaintiffs  in  error. 

Ko  counsel  appeared  for  the  defendants  in  error. 

MoRAN,  J.  The  petition  shows  a  case  coming  clearly  within 
the  provisions  of  the  act  of  Congress  authorizing  the  removal 
of  the  cause  from  the  State  to  the  United  State  courts,  and 
all  the  proceedings  for  the  removal  having  been  formal  and 
regular,  the  State  court,  at  the  time  it  entered  the  order  of 
reuioval,  lost  all  jurisdiction  over  the  case.  Even  if  the  court 
had  refused  to  enter  the  order,  the  case  being  one  for  removal 
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and  the  petition  and  bond  sufficient,  the  State  court  would  be 
ousted  of  jurisdiction,  and  proceeding  therein  by  such  court 
thereafter  until  the  case  should  be  remanded  to  it  in  accord- 
ance with  the  statute  would  be  coram  non  judice  hnd  void, 
Gorden  v.  Langest,  16  Pet.  97;  Stevens  v.  Phosnix  Insurance 
Co.,  41  N.  Y.  149;  Shaft  v.  The  Phoenix  Mutual  Ins.  Co.,  67 
K  Y.  54. 

The  case  passed  to  the  jurisdiction  of  the  United  States 
court,  and,  for  anything  that  appears  in  this  record,  there  it 
still  remains. 

The  certificate  of  the  clerk  of  the  United  States  court  can 
not  be  considered  as  part  of  this  record;  but  if  it  could  be,  the 
matter  would  be  in  no  manner  changed.  Failure  to  file  a 
transcript  of  the  record  in  the  United  States  court  can  not 
reinvest  the  State  court  with  jurisdiction  of  the  cause.  The 
act  of  Congress  provides  for  returning  certain  cases  to  the 
jurisdiction  of  the  State  courts,  as  follows: 

**  When  it  shall  be  made  to  appear  to  the  satisfaction  of  said 
Circuit  Court  at  any  time  after  such  suit  has  been  removed 
thereto,  that  such  suit  does  not  really  and  substantially  involve 
a  dispute  or  controversy  properly  within  the  jurisdiction  of 
said  Circuit  Court,  or  that  the  parties  to  said  suit  have  been 
improperly  or  collusively  made  or  joined,  either  as  plaintiffs 
or  defendants,  for  the  purpose  of  creating  a  case  cognizable 
or  removable  under  this  act,  the  said  Circuit  Court  shall  pro- 
ceed no  further  therein,  but  shall  dismiss  or  remand  it  to  the 
court  from  which  it  was  removed,  as  justice  may  require." 
Sec.  6,  Act  of  March  3,  1875. 

Until  there  is  an  order  in  pursuance  of  the  foregoing 
section  remanding  the  case,  it  will,  if  once  properly  removed, 
remain  within  the  jurisdiction  of  the  United  SUitos  court. 
Lawton  v.  Blitch,  30  Fed.  Rep.  641. 

The  record  presented  shows  that  the  State  court  lost  juris- 
diction of  the  cause  and  that  it  did  not  regain  it,  and  it  follows 
that,  when  the  judgment  was  rendered  against  plaintiffs  in 
error,  the  Superior  Court  was  wholly  without  jurisdiction,  and 
the  judgment  must  be  reversed. 

Judgment  reversed, 

Vou  XXVII  81 
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City  of  Chicago 

V. 

Harriett  W.  Reed  et  al. 

Riparian  Rights—Whaff— Erection  of  Building— Bill  to  Enjoin— 
Municipal  Corporations, 

1.  A  municipal  corporation  can  not  maintain  a  bill  to  enjoin  thn  erec- 
tion of  a  building  or  buildings  on  premises  occupied  by  a  wharf  which  i^ 
alleged  to  extend  into  a  navigable  stream,  on  the  ground  that  the  com- 
plainant may,  at  some  future  tim3,  condemn  the  premises  or  part  thereof 
for  the  construction  of  a  bridge. 

2.  In  the  case  presented,  as  the  bill  does  not  attack  nor  seek  to  disturb 
the  actual  occupation  of  the  premise:^  for  purposes  of  a  wharf,  it  must  be 
presumed  that  such  occupation  is  proper. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  GwYNN  Gaknbtt,  Judge,  presiding. 

Messrs.  Haynes  &  Easley  and  John  W.  Green,  for  appel- 
lant. 

In  this  suit  the  object  is  to  I'estrain  tlie  use  of  the  property 
for  any  other  purpose  than  a  wharf.  Under  the  view  we  take 
the  appellees  may  have  the  right  to  maintain  the  wharf,  but 
not  the  right  to  destroy  the  wharf  by  the  erection  of  a  per- 
manent building  thereon. 

The  evidence  shows  that  the  wharf  projects  into  the  navi- 
gable river,  is  a  substantial  obstruction  to  navigation,  and  that 
any  contemplated  improvement  to  be  made  in  the  river  at 
State  street,  involves  the  idea  that  the  navigable  waters  adja- 
cent to  the  defendant's  property  shall  be  preserved.  The 
property  in  controversy  being  a  wharf  and  the  defendants 
having  no  other  right  therein  than  a  mere  wliarfage  right, 
they  can  not  place  any  obstruction  upon  the  wharf,  or  divert 
it  to  any  other  use.  People  v.  Macy,  62  How.  Pr.  65;  Degan 
V.  Dunlap,  15  Phila.  69;  Bingham  v.  Doane,  9  Ohio,  165. 

When  rights  have  once  become  vested  in  the  public  in  a 
river,  in  fact  navigable,  they  can  not  be  divested  except  by 
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appropriate  legislation.  Angell  on  Water  Courses,  Sec.  264; 
Gould  on  Waters,  Sec.  139;  People  v.  City  of  Sf.  Louis,  5 
Gilm.  375;  Logan  Co.  v.  City  of  Lincoln,  81  111.  158. 

The  citj  has  the  right  to  maintain  this  action,  because  the 
State  has  delegated  the  power  to  it,  by  the  acts  pleaded  in  the 
bill  and  amendments  thereto,  so  to  do.  McCartney  v.  C.  & 
E.  Ey.  Co.,  112  111.  613;  People  v.  Macy,  62  How.  Pr.  66. 
Even  if  this  position  could  be  successfully  refuted  the  proof 
made  in  the  record  of  the  incalculable  injury  that  the  erection 
of  a  permanent  building  upon  this  wharf  would  inflict  upon 
the  city  in  hampering  it  in  its  improvements  of  State  Street, 
and  the  contemplated  bridge  there,  is  a  sufficient  special  in- 
jury to  entitle  it  to  restrain  the  defendants  from  improperly 
diverting  the  premises  in  controversy  from  use  as  a  wharf.  It 
has  a  special  interest  in  the  premises  as  public  property,  to 
prevent  the  defendants  from  misappropriating  the  wharf,  and 
put  it  to  the  expense  of  condemning  structures  that  the  de- 
fendants have  no  right  to  erect  upon  the  wharf. 

Messrs.  Smith  &  Pence  and  Edwin  F.  Baylet,  fo  r  appel- 
lees. 

The  owner  of  lots  bordering  upon  a  river  owns  the  bed  of 
the  river  to  its  center,  subject  to  the  public  easement  of  navi- 
gation. The  riparian  owner  has  the  right  to  erect  wharves 
and  docks  to  the  line  of  navigable  water,  or  even  beyond,  if 
he  does  not  thereby  impair  the  public  right  of  navigation. 
Middleton  v.  Pritchard,  11  111.  664;  City  v.  Laflin,  49  111.  172; 
C.  &  P.  R.  R  Co.  V.  Stein,  76  111.  41;  McCartney  v.  C.  &  E. 
R.  R  Co.,  112  m.  611;  Yates  v.  Milwiukee,  8  Wall.  497  (cited 
with  approval  in  C,  R  I.  &  P.  R  R  Co.  v.  City  of  Joliet, 
79  111.  44);  Browne  v.  Chadbourne,  31  Me.  9;  Lorman  v.  Ben- 
son, 8  Mich.  18;  Gough  v.  Boll,  23  N.  J.  L.  441;  Jones  v. 
Soulard,  24  How.  44. 

Artificial  accretions  belong  to  the  owner  of  the  bank.  Wet- 
more  V.  Atlantic  Company,  37  Barb.  70. 

Wliether  accretions  are  artificial  or  gradual,  the  same  rule 
applies;  they  belong  to  the  owner  of  the  land.  Steers  v, 
Brooklyn,  101  N.  T.  51. 
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Non-navig«ible  streams  stand  on  the  same  footing  as  other 
private  property,  so  far  as  the  right  of  eminent  domain  is 
concerned.     Smith  v.  Gould,  59  Wis.  G31. 

The  riparian  owner,  whether  he  owns  to  the  thread  of  stream 
or  not,  has  the  riglit  to  construct  in  shoal  water  in  front  of  his 
property,  at  his  peril  of  obstructing  navigation,  far  enongh  to 
reach  actually  navigable  water.  Desplaines  v.  Railroad  Co., 
42  Wis.  214;  Rippe  v.  Railroad  Co.,  23  Minn.  18;  Benson  v. 
Monow,  61  Mo.  345. 

Gaby,  J.  In  the  year  1839  the  United  States  platted  Fort 
Dearborn  Addition  to  Chicago,  and  divided  the  231  7-10  feet, 
on  the  north  side  of  South  Water  street  in  the  city  of  Chi- 
cago, bounded  north  by  the  river  and  west  by  State  street, 
into  four  lots,  the  east  line  of  the  east  lot  being  166  feet  long 
and  the  west  line  of  the  west  lot  45  feet  long.  The  north 
line  along  the  river  was  not  straight,  but  made  angles  to  the 
north,  going  from  west  to  east,  at  the  places  where  the  lines 
between  the  lots  come  to  the  river,  so  that  the  north  line  of 
the  four  lots  was  a  concave  one  on  the  river,  not  by  a  curve, 
but  by  a  succession  of  straight  lines  on  the  north  boundary ; 
that  of  each  lot  trending  more  to  the  north  in  going  east,  than 
the  line  of  the  lot  next  west. 

For  many  years  before  the  fire  of  1871,  the  lots  were  used 
as  a  wharf,  but  there  was  frequent  need  of  dredging  in  front 
of  them,  caused  by  the  approach  to  the  State  street  bridge 
projecting,  and  by  a  sewer  there  emptying  into  the  river,  the 
effect  of  which  was  that  there  was  a  deposit  of  matter  in  the 
bed  of  the  river  in  front  of  the  wharf. 

This  dredging  was  done  by  the  occupiers  of  the  wharf. 
When  the  fire  came  it  burned  up  the  bridge  and  wharf.  The 
city  in  rebuilding  the  bridge,  extended  the  approach  still 
further  into  the  ri'er,  and  the  occupiers  of  the  wharf,  without 
authority  from  anybody,  rebuilt  the  wharf  some  twenty  feet 
further  into  the  river  at  the  west  end  than  it  had  been  before. 
At  the  east  end  the  encroachment  is  less.  The  north  line  of 
the  wharf  is  made  straight  from  the  west,  very  nearly  to  the 
east  end  of  it,  thus  destroying  the  cove  or  bay  which  had 
existed  in  the  river  in  front  of  the  wharf. 
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Yessels  in  passing  the  bridge  eastward  bound  are  compelled 
to  turn  more  to  the  north,  and  a  vessel  lying  at  the  wharf  is 
more  in  the  way  of  navigation  than  before. 

In  January,  1887,  the  city  filed  a  bill  against  the  appellants 
from  which  are  taken  the  following  extracts : 

**  Your  orator  further  represents  that  it  is  a  city  of  about 
750,000  inhabitants,  about  one-fourth  of  whom  reside  upon 
the  north  side  of  the  Chicago  river,  and  about  one-fourth 
upon  the  south  side  thereof,  and  that  the  greater  part  of  the 
business  of  said  city  is  done  upon  the  south  side ;  that  the 
means  for  communication  between  the  sections  of  this  city  are 
already  far  inadequate  to  the  demands  thereof ;  that  the  pop- 
ulation of  said  city  is  growing  at  a  rapid  rate,  and  the  demands 
of  commerce  are  increasing  in  the  same  proportion ;  that,  in 
order  to  partially  meet  the  needs  and  necessities  of  the  public, 
your  orator  now  lias  under  consideration  the  construction  and 
operation  of  a  large  double  track  steam  swing  bridge  at  State 
street;  that  the  river  at  that  point,  owing  to  contraction  of 
said  river  hereinafter  named,  is  too  narrow  for  the  construc- 
tion and  operation  of  such  a  bridge  as  is  contemplated  and 
required,  without  interfering  with  the  navigation  of  said  river. 

"  Your  orator  further  shows  that  the  space  so  filled  is  needed 
and  required  in  the  construction,  operation  and  maintenance 
of  a  bridge  at  State  street  as  aforesaid;  that  without  said  space 
it  will  become  necessary,  in  order  to  afford  proper  means  of 
communication  as  aforesaid,  to- impede  and  interfere  with  the 
navigation  of  said  river. 

"  That  said  Allerton,  as  your  orator  is  informed  and  believes, 
is  about  to  erect  upon  said  space  so  filled  in,  a  large  and  per- 
manent building,  which,  if  so  erected,  will  effectually  deprive 
your  orator  of  the  use  of  the  space  aforesaid  and  result  in  the 
narrowing  of  the  river  at  that  point  and  thereby  impede  its 
navigation,  to  the  great  injury  and  detriment  of  your  orator 
and  of  the  public,"  and  the  prayer  is,  speaking  of  the  appel- 
lees, that  "  they  and  each  of  them  may  be  restrained  by  this 
court  from  in  any  manner  incumbering  or  conveying  said 
space  of  ground,  formerly  a  part  of  the  river  as  aforesaid,  and 
from  in  any  manner  erecting  a  building  or  buildings,  or  doing 
anything  thereon  which  will  in  any  way  interfere  with  the 
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right  of  your  orator  to  the  uses  of  said  premises  for  the  pur- 
poses herein  stated,  and  your  orator  may  have  such  other  and 
further  relief  in  the  premises  as  the  nature  of  the  case  shall 
require,  and  to  your  honors  shall  seem  meet." 

There  is  no  specific  prayer  that  the  encroachment  may  bo 
abated  as  a  nuisance,  nor  any  argument  by  appellant  that, 
under  the  general  prayer,  this  might  be  decreed,  and,  there- 
fore, that  question  will  not  be  considered. 

This  is  a  bill  quia  timet  which,  while  it  does  not  admit  the 
rightful,  yet  does  not  attack  and  seek  to  disturb  the  actual 
occupation  of  the  premises  as  a  wharf.  "  Things  are  held  to  be 
legally  and  properly  in  their  existing  state,  until  the  contrary 
be  shown."     Cowen  &  Hill,  note  to  1  Ph.  Ev.  603. 

The  same  principle  has  often  been  applied  in  this  State  to 
the  possession  of  real  property.  Doty  v.  Burdick,  83  111.  473 ; 
Herbert  v.  Herbert,  Breese,  354:. 

For  the  purposes  of  this  case,  appellant  not  seeking  to  dis- 
turb the  possession,  it  must,  without  looking  at  its  origin,  and, 
notwithstanding  the  objections  of  the  appellant  to  it,  be 
'  treated  as  what,  in  the  lapse  of  time  it  may,  if  it  has  not  now, 
become,  namely:  Full  and  complete  ownership,  invulnerable 
against  all  attacks. 

If  the  ownership  of  the  premises  is  in  any  of  the  appellees, 
the  court  can  place  no  restraint  upon  them  as  to  the  buildings 
they  fehall  erect,  upon  the  plea  that  it  is  probable  that  the  city 
will  at  some  future  time,  take  a  part  of  the  property  under  the 
eminent  domain  law,  and,  if  buildings  are  erected,  will  have 
more  to  pay  than  if  they  are  not  The  final  argument  for  the 
city  is: 

"It  has  a  special  interest  in  the  premises  as  public  property 
to  prevent  the  defendants  from  misappropriating  the  wharf, 
and  put  it  to  the  expense  of  condemning  structures  that  the 
defendants  have  no  right  to  erect  upon  the  wharf."  No 
authority  is  cited  for  this  position,  nor  is  it  probable  that  any 
will  ever  be  found. 

The  decree  dismissing  the  bill  is  right. 

Decree  affirmed. 

Judge  Garnett  takes  no  part  in  this  decision,  having  tried 
the  case  in  the  Superior  Court. 
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Edwin  Taylor  Chapman 

V. 

Annie  Chapman. 

97    487 

Divorce — Quesfions  for  Jury — Newly  Discovered  Evidence — Practice —        60  247 
Abstracts — Instructions,  "JT'Tirl 

1.  This  court  declines  to  discuBs  the  instructions  in  detail,  the  appellant       ^  ^ 
having  failed  to  include  them  in  the  abstract. 

2.  Upon  appeal  from  a  decree  granting  a  divorce,  it  is  held:  That  the 
court  properly  refused  to  admit  evidence  touching  a  defense  not  made  in 
the  answer;  and  that  the  defendant  is  not  entitled  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie  Hon. 
GwYNN  Gabwett,  Judge,  presiding. 

Messrs.  William  H.  Sisson  and  Clabence  F.  Gooding,  for 
appellant. 

Messrs.  Geobge  A.  Meegh  and  William  C.  Asay,  for  ap- 
pellee. 

Gary,  J.  Whether  the  appellee  was  entitled  to  a  divorce 
from  the  appellant,  depended  upon  whether  he  had  committed 
adultery  as  charged  vi  her  bill;  and,  if  so,  whether  she^  at  the 
time  thereof  and  at  the  time  she  filed  her  bill,  August  23, 188G, 
was  a  resident  of  this  State. 

The  jury  found  the  issues  upon  these  points  in  her  favor, 
upon  evidence  which,  if  not  satisfactory,  was  sufficient  to 
make  their  decision  of  the  question  final,  if  the  court  committed 
no  error.  Complaint  is  made  that  the  court  refused  to  admit 
in  evidence  letters  written  by  her.  There  was  no  issue  to 
which  they  could  relate.  At  the  most  they  might  tend  to 
show,  not  quite  connivance,  but  her  willingness  that  ho  should 
seek  other  women.     No  such  defense  was  made  in  his  answer. 
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As  to  the  instructions,  they  can,  by  Bpending  time  upon 
them,  be  shown  to  be  correct;  but  the  appellant  has  not  deemed 
it  necessary  to  comply  with  the  2l8t  role  of  this  conrt  relating 
to  abstracts,  and  the  court  will  not  perform  labor  that  should 
be  done  by  the  party.     Fisher  v.  Cook,  23  111.  App.  621. 

The  alleged  newly  discovered  evidence  has  reference  to  the 
engagements  of  appellee  as  an  actress;  where  the  company 
she  was  with  was  at  different  times,  and  the  dates  of  tlieir 
journeys  from  place  to  place.  As  the  appellee  knew  before 
the  trial  how  she  had  been  employed,  there  was  a  total  want 
of  diligence  in  ascertaining  and  proving  these  details^  if  they 
were  material. 

The  trial  was  in  January,  1888,  and  her  deposition  in  which 
she  had  testified  to  her  residence,  had  been  on  file  from  the 
previous  August,  so  that  his  surprise  at  her  testimony  w>^s  not 
very  sudden.  There  is  no  error  in  the  record  and  the  decree 
is  afBi'med.  Decree  affirmed. 

Judge  Garnbtt  takes  no  part  in  this  decision. 


George  Hosmeb  et  al* 

V. 

Marcus  Teller. 

Aftachment^Tnsfruction  to  Find  for  tho  Defendant — Practice, 

This  court  sustains  the  action  of  the  court  below  in  instrnctinj^  the  Jury, 
at  the  close  of  the  plaintiff *8  case,  to  find  for  the  defendant  as  to  the  attach- 
ment issue,  the  evidence  being  insuthcient  to  sustain  a  verdict  for  the 
plaintiffs. 

[Opinion  filed  December  7, 1888.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the  Hon. 
Kirk  Hawes^  Judge,  presiding. 

Messrs.  Holzheimer,  Eliel  &  Rosekthal»  for  appellants. 

Mr.  W.  A.  ScHONFELD,  for  appellee. 

JPer  Curiam,    Appellants  commenced  an  action  by  attach 
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ineut  against  appellee,  the  grounds  stated  in  the  affidavit  being 
tliat  appellee  had  within  two  years  preceding  the  tiling  of  the 
affidavit  fraudulently  conveyed  or  assigned  his  effects  or  a 
part  thereof  so  as  to  hinder  and  delay  his  creditors,  etc. 
Appellee  traversed  the  allegations  of  fraud.  On  th«  trial, 
after  the  plaintiffs  had  rested,  the  court  instructed  the  jury 
that,  under  the  evidence,  their  verdict  as  to  the  attachment 
iisue  should  bo  for  the  defendant. 

Plaintiffs  appeal,  and  assign  the  giving  of  said  instruction 
for  error.  We  have  examined  and  considered  the  evidence 
introduced  by  appellants  in  support  of  the  allegations  of  fraud 
contained  in  the  affidavit,  and  while  there  were  some  acts  of 
appellee  that  may  have  furnished  ground  for  suspicion,  we  are 
of  opinion  that  there  was  no  evidence  which  would  justify  a  ver- 
dict against  appellee  on  the  fraud  issue.  It  can  not  be  said,  per- 
haps, that  there  was  not  some  slight  evidence,  but  we  are  of 
opinion  that  a  verdict  based  on  it  could  not  be  sustained,  but 
would  have  to  be  set  aside  by  the  court.  Such  being  the 
case,  the  court  properly  instructed  the  jury  to  find  for  the 
dsfendant  on  said  fraud  issue,  and  the  judgment  must  be 
alfirmcd. 

Judgment  affirmed. 


The  Western  Union  Telegraph  Company „ 

V,  1  50    588 

Watts  De  Golyer  et  al.  iSis  en 

Failure  to  Send  Telegram-- Action  for  Damages — Questions  for  Jury- 
Practice, 

In  an  action  a^inst  a  telegraph  company  to  recover  damajrea  for  a  failure 
to  send  a  telegram,  it  is  held:  That  the  question  whether  the  plaintiff 
assented  tp  a  printed  clause  on  the  blank  used,  requiring  claims  for  dam- 
ages to  be  presented  within  sixty  days,  and  whether  the  claim  was  presented 
within  the  time  so  limited,  were  for  the  jury;  and  that,  although  the  ver- 
dict appears  to  bo  excessive,  this  court  can  not  reverse  on  that  ground  as  the 
question  was  not  raised  in  the  court  below. 

[Opinion  filed  December  7,  1888.] 
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Appeal  from  the  Siiporior  Court  of  Cook  County;  tlie 
Hon.  Elliott  Anthony,  J  udge,  presiding. 

Messrs.  Williams  &  Thompson,  for  appellant. 

Messrs.  Weigley,  Bulkley  &  Gbay,  for  appellees. 

MoRANj  J.  This  18  an  appeal  from  a  judgment  recovered 
by  appellee  against  appellant  in  an  action  for  a  failure  to  send 
a  telegram  delivered  to  appellant  in  Chicago  to  be  transmitted 
over  its  line  to  Savannah,  Georgia. 

Appellant's  defense  was  that  the  claim  was  barred  by  failure 
of  plaintiffs  to  present  the  same  to  appellant  in  writing,  within 
sixty  days  after  the  message  was  delivered  to  it  to  be  sent. 

Whether  this  defense  existed  or  not  depended  on  the  ques- 
tion whether  the  notice  or  clause  printed  on  the  telegraph 
blank  used  by  plaintiff  had  been  assented  to  by  him,  and  on 
the  further  question  whether,  in  fact,  the  claim  was  pre3ented 
to  appellant  within  sixty  days. 

Both  these  questions  were  fairly  left  to  the  jury  under  an 
instruction  given  by  the  court  at  the  request  of  the  defendant, 
and  the  verdict  must  be  taken  as  settling  that  issue  against 
the  contention  of  appellant 

We  have  examined  the  instructions  refused  by  the  court  and 
are  of  opinion  that  no  error  was  committed  in  that  regard. 

Appellant  contends  that  the  verdict  is  excessive  in  about 
the  sum  of  $31,  and  we  are  inclined  to  think  that  contention 
correct;  but  we  can  not  reverse  for  such  error,  for  the  reason 
that  it  does  not  ap])ear  that  the  attention  of  the  trial  court 
was  called  to  this  excess  in  the  verdict,  and  it  is  not  covered 
by  any  of  the  reasons  assigned  in  the  motion  for  a  new  trial. 
Emory  v.  Addis,  71  III.  273;  O.,  O.  &  F.  R  V.  E.  R.  Co.  v. 
McMatt,  91  111.  104. 

There  is  no  error  in  the  record  which  authorizes  a  reversal 
by  this  court,  and  the  judgment  must  therefore  be  affirmed. 

Judgment  affirmed. 
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^lomas  V.  Kelley. 


James  B.  Thomas 

V. 

David  Kelley  et  al. 

Praetice—Dismiasal  qf  Appeal — Motion  to  Set  Aside  Order — Insufficient 
Affidavit — Practice. 

1.  This  court  affirms  an  order  denying  a  motion  to  set  anide  an  order 
dismissing^  an  appeal  from  a  justice  of  the  peace  for  want  of  prosecution, 
the  affidavit  in  support  of  such  motion  beinff  merely  upon  information  and 
to  the  effect  that  the  appellant's  attorney  was  ill  and  had  been  for  a  long 
time  unable  to  attend  to  business,  at  the  time  of  such  dlsmi;>$cil. 

2.  The  showing  made  in  support  of  a  motion  to  set  aside  an  order  dis- 
missing an  appeal  for  want  of  prosecution,  will  be  strictly  scrutinized. 

[Opinion  filed  Docember  7, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
KicuABD  S.  Tpthill,  Judge,  presiding. 

Mr.  W.  A.  Phelps,  for  appellant. 

Messrs.  Shdmak  &  Defkees,  for  appellees. 

Per  Curiam.  Appellant  having  appealed  from  a  judgment 
by  a  justice  of  tlxe  peace  to  the  Circuit  Court,  his  appeal  wt^s, 
by  the  latter  court,  dismissed  for  want  of  prosecution  on  the 
call  of  the  calendar  on  September  20,  1887.  On  October  6, 
1887,  appellant  made  a  motion  supported  by  affidavit,  to  set 
aside  the  order  of  dismissal  and  reinstate  the  appeal.  The 
motion  was  denied,  exception  taken  and  appeal  by  appellant. 
The  affidavit  fails  to  make  any  satisfactory  statement  in  ex- 
case  of  the  inattention  which  caused  the  dismissal.  It  states 
merely  upon  information  that  the  attorney  of  apjKjllant  was 
ill,  and  unable  to  attend  to  business  at  the  time  of  the  order 
of  dismissal,  and  that  he  had  been  for  a  long  time  unable  to 
attend  to  business.  No  excuse  is  given  for  not  presenting  the 
affidavit  of  some  person  who  had  personal  knowledge  of  the 
attorney's  illness,  nor  is  there  any  denial  that  appellant  was 
aware  of  his  ill  health  long  enough  before  the  dismissal  to 
have  procured  other  counsel. 


492  Appellate  Courts  of  Illinois. 

Vol.  27. J  Watson  v.  Carpenter. 

A  motion  of  this  ciiaracter  is  beard  on  affidavits  presented 
by  the  moving  party  only,  counter-affidavits  not  being  allowed. 
Hence  the  showing  made  in  support  of  the  motion  should  be 
strictly  scrutinized.     Mendell  v.  Kimball  et  al.,  85  111.  582. 

We  find  no  reason  to  interfere  with  the  order  of  the  Cir- 
cuit Court  in  overruling  the  motion^  and  it  is  therefore 
affirmed. 

Order  affirmed. 


Rbgina.  Watson 

V. 

Charles  Carpenter  et  al. 

HechanWs  Lien — Contracts — Parties — Husband  and  Wife — Ag^ncjf. 

Upon  appeal  from  a  decree  for  a  mechanic's  lien,  it  is  held:  That  it  may 
b !  fairly  inferred  from  the  evidence  that  the  appellant,  the  owner  of  the 
promisesp  and  her  husband,  made  one  of  the  contracts  in  qaestion,  and  that 
the  husband  acting  as  the  wife's  agent  made  the  other  of  said  contracts. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Kino  &  Packard,  for  appellant. 

Mr.  Eliot  Furnbss,  for  James  B.  and  Michael  Sullivan,, 
appellees. 

Per  Curiam,  These  cases  were  consolidated  and  heard  to- 
gether in  the  Superior  Court,  a  decree  being  entered  for  a 
mechanic's  lien  to  the  extent  of  $291.19  in  favor  of  Carpenter, 
and  $486.10  in  favor  of  James  B.  and  Michael  J.  Sullivan. 
From  that  decree  the  owner  of  the  premises,  Regina  Watson, 
ai)peal8. 
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We  think  it  may  be  fairly  inferred  from  the  evidence  that 
appellant  and  her  husband  made  the  contract  with  Carpenter, 
and  that  her  husband,  acting  as  her  agent,  made  the  contract 
with  the  Sullivans.  In  pursuance  of  tliose  contracts  the  labor 
and  material  were  furnished.  The  house  where  the  improve- 
ment was  made  was  the  residence  of  the  Watsons.  Appellant 
was  present  when  the  work  nnder  both  contracts  was  begun. 
She  was  at  home  nearly  all  the  time  while  it  was  in  progress, 
repeatedly  giving  directions  about  it  and  at  times  selecting  the 
material  to  be  used.  The  case  is  somewhat  involved  by  the 
fact  that  the  work  in  one  or  more  rooms  of  the  house  was 
ordered  by  one  Ives,  and  appellant's  defense  was  that  he  alone 
was  the  contracting  party  for  the  whole  of  the  improvements. 

There  was  no  decree  for  the  work  and  labor  which  was  done 
for  Ives,  and  we  think  the  court  was  not  in  error  in  finding 
the  contracts  sued  on  were,  in  law,  the  contracts  of  Kegina 
Watson. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


William  I.  Watson  v^'a<^ 

The  People  of  the  State  of  Illinois. 


Conspiracy — False  Pretenses — False  Bookkeeping  and  Reports — "06- 
tain  " — Penal  Laws — Strict  Construction — Want  of  Prosecution — Criminal 
Code,  Starr  d^  C.  HI,  Stat.  T  498— Jurisdiction— Practice, 

1.  False  bookkeepinpr  and  false  reports  to  conceal  an  embezzlement  will 
not  support  a  charge  of  conspiracy  to  obtain  money  by  false  pretenses. 

2.  The  word  **  obtain  "  is  not  used  in  the  statute  as  synonymous  with  Ihe 
word  "  retain." 

3.  Penal  laws  are  strictly  construed.  The  law  regards  primary  or  proxi- 
mate, not  secondary  or  remote  causes. 

4.  The  term  at  whici  the  accused  is  committed  is  not  regarded  as  the 
first  term  under  the  stiitute  providing  for  a  discharge  for  want  of  prosecvi- 
tion.     Where  the  defendant  is  on  bail,  it  will  be  presumed  that  the  case  was 
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continued  at  a  subsequent  term  or  terms  by  mutual  consent,  unless  the  record 
shows  that  he  appeared  and  demanded  trial. 

5.  This  court  will  not  consider  a  suggestion  that  it  is  without  jurimlic- 
tion  of  an  appeal  where  the  case  has  been  presented  on  the  merits  by  briefs 
on  both  sides. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Thomas  J.  Walsh,  for  appellant. 

Iii  order  that  money  may  be  obtained  by  false  pretenses,  it 
is  requisite  that  the  possession  of  the  money  be  in  some  person 
other  than  the  accused,  for  it  is  necessary  to  prove  a  deliv- 
ery of  the  property.  Parker  ex  parte^  11  Neb.  309;  Morgan 
V.  State,  42  Ark.  131.  Imposition  is  an  essential  element  of 
the  crime ;  but  for  a  man  to  impose  on  himself  is  impossible. 
The  obtaining  money  by  false  pretenses  presupposes  some 
hinderance  in  the  way  which  is  to  be  removed  by  practicing 
some  kind  of  deceit 

There  was  no  hinderance  of  that  kind  for  these  defendants 
to  remove.  There  was  no  opposing  mind  to  play  upon.  The 
money  had  already  been  obtained  by  them  without  false  pre- 
tenses from  persons  who  had  purchased  merchandise  of  the 
Ansonia  Clock  Company,  and  had  been  received  by  the  de- 
fendants in  pursuance  of  their  duty  as  agents  of  the  company. 
For  retaining  money  a  diflPerent  statute  is  provided. 

There  was  no  money  delivered  to  the  defendants,  or  ex- 
pected to  be  delivered  to  them,  with  the  intention  of  trans- 
ferring to  them  the  ownership  of  it.  The  money  they  received 
came  to  their  possession  as  agents  of  the  Ansonia  Clock  Com- 
pany, and  their  possession  was  the  possession  of  the  Ansonia 
Clock  Company.  Johnson  v.  People,  113  111.  99.  But  in  order 
that  goods  or  money  can  be  ''  obtained  "  by  false  pretenses,  it 
is  not  sufficient  that  the  possession  pass,  but  the  property  also 
must  be  ti^nsfei-red ;  and  where  the  j^ossession  merely  is  ob- 
tained by  false  pretenses,  and  the  property  is  afterward  con- 
verted, this  is  not  obtaining  by  false  pretenses,  but  embezzle- 
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inent  or  larceny.     State  v.  Vickery,  19  Tex.  326;  2  KiiBseU 
on  Crimes,  663  n. ;  State  v.  Anderson,  47  Iowa,  142. 

If  a  person  should  obtain  employment  by  false  pretenses 
and  then  embezzle  the  money  of  his  employer  is  he  guilty  of 
obtaining  money  by  false  pretenses?  The  authorities  say  not; 
for  it  is  requisite  that  the  false  pretenses  should  be  the  im- 
mediate cause  of  tlie  transfer  of  the  property.  R.  v.  Gard- 
ner, 36  Eng.  L.  &  Eq.  640;  R.  v,  Jones,  15  Cox  C.  C.  475  ; 
Wharton  Crim.  Law,  Sec.  1176.  And  following  this  doctrine 
it  is  held  that  obtaining  credit  by  false  pretenses  is  not  within 
this  statute.  R.  v.  Eagleton,  6  Cox  C.  C.  559 ;  R.  v.  Wavell, 
1  Mood  C.  C.  224. 

Messrs.  Joel  M.  Longeneckkr,  State's  Attorney,  and  Weig- 
I.ET,  BuLKLBY  &  Gray,  for  appellecs. 

Gaby,  J.  The  suggestion  in  appellee's  brief,  that  criminal 
cases  do  not  come  to  this  court  by  appeal,  and  therefore  this 
appeal  should  be  dismissed,  is  answered  by  Ditiet  v.  People, 
73  III.  183,  the  case  having  been  presented  on  tlie  merits  by 
briefs  on  both  sides. 

The  position  of  the  appellant  that  he  ought  to  have  been 
discharged  for  the  delay  in  bringing  him  to  trial,  is  not  well 
taken.  He  was  arrested  April  14,  1887.  Tlic  April  term  is 
not  to  be  counted  as  the  first  term.  Ochs  v.  People,  25  III. 
App.  379,  124  111.  399.  At  the  May  term  the  cause  was  con- 
tinued by  agreement.  At  tlie  June  term  he  pleaded  not 
guilty  and  gave  bail,  but  no  other  step  was  taken  in  the  case, 
in  Gallagher  v.  People,  88  111.  335,  the  Supreme  Court  adopt 
the  construcfon  which  liad  been  long  acted  upon  by  the  Crim- 
inal Court  of  Cook  County,  that  when  a  defendant  is  on  bail, 
he  must,  in  order  that  a  term  shall  count,  appear  and  ask  a 
trial  at  such  terra,  and  if  the  record  does  not  show  that  he  did 
so,  it  will  be  presumed  that  the  case  was  continued  by  consent 
of  the  people  and  the  defendant.  So  the  June  term  is  not  to 
bo  counted,  as  there  was  yet  lialf  the  term  uncx])ired  when  he 
gave  bail.  At  the  July  term  the  case  was  continued  by  agree- 
ment to  the  October  term,  at  which  term,  for  the  first  time, 
lie  demanded  a  trial,  and  the  trial  was  at  the  November  term. 
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The  case  of  Gallagher  came  from  Champai^D  Cotinty,  in 
which  terms  of  the  Circuit  Court  were  held  in  March  and 
September  of  each  year. 

lie  was  indicted  and  gave  bail  at  the  September  terra,  1874, 
and  his  bail  was  forfeited  at  the  September  term,  1876.  Tlie 
record  did  not  "show  that  the  various  continuances  were  had 
on  the  application  of  the  people,  or  that  the  accused  was  pres- 
ent ready  for,  and  demanding  a  trial." 

But  on  the  merits  of  the  case  the  evidence  fails  to  show  the 
guilt  of  the  defendant.  This  indictment  is  for  a  conspiracy 
"  to  obtain  *  *  *  from  the  said  Ansonia  Clock  Company 
by  false  pretenses"  money,  etc.  The  evidence  shows  false 
bookkeeping  and  false  reports  to  the  home  office,  by  the 
defendant,  by  which  the  fact  that  their  money  had  been  em- 
bezzled was  concealed,  but  no  representation,  false  or  true, 
upon  the  faith  of  which  anything  ever  came  to  the  hands  of 
the  defendant,  or  his  co-defendant,  Gledhill. 

There  is  no  evidence,  except  the  inference  that  there  must 
have  been  some  gain  to  induce  the  defendant  to  falsify  the 
books  and  make  false  reports,  that  he  used  any  of  the  money. 

The  evidence  is  not  inconsistent  with  his  own  version, 
that  he  only  did  what  his  superior,  Gledhill,  told  hira  to  do. 
That  matter,  however,  would  be  for  tlie  jury  to  decide,  if  any 
money  was  obtained  by  such  false  books  and  reports.  Their 
falsity  was  wholly  as  to  past  transactions.  Tlie  appellees  en. 
deavor,  by  two  separate  propositions,  to  bring  the  acts  of  the 
defendant  within  the  charge  in  the  indictment. 

First,  by  the  false  books  and  reports  the  defendants  did  "en- 
able themselves  to  retain  large  sums  of  money  belonging  to 
the  company  and  to  continue  in  their  capacities  as  employes, 
and  in  the  future  to  obtain  other  moneys ; "  and  second,  that 
''obtain"  may  be  used  as  synonymous  with  "retain." 

The  answers  to  the  first  proposition  are,  that  penal  laws  are 
to  bo  construed  strictly  (People  v.  Peacock,  98  111.  172),  and 
that  the  law  regards  primary  or  proximate,  and  not  secondary 
or  remote  causes  (Broom's  Legal  Maxims,  216);  and  there- 
fore false  pretenses  by  which  one  remains  in  a  position  in 
which  he  may  obtain  money,  even  if  he  does  intend  to  abuse 
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the  facilities  which  that  position  gives  liim,  are  not  false 
pretenses  hy  which  the  money  he  afterward  embezzles  was 
obtained. 

The  word  "obtain"  is  used  in  the  statute,  not  in  any  anti- 
quated and  obsolete  sense,  but  in  its  ordinary  and  popular 
signification,  as  an  active  verb  meaning  to  acquire. 

The  conviction  can  not  be  sustained  on  the  ground  that  so 
much  of  the  indictment  as  relates  to  obtaining  may  be  treated 
as  surplusage,  and  the  indictment  be  held  good  as  a  common 
law  indictment  for  a  conspiracy  to  defraud  the  company.  As 
such  it  is  not  a  good  indictment.  Commonwealth  v.  Eastman, 
1  Gush.  189. 

This  view  of  the  case  makes  it  necessary  to  examine  the 
other  questions  presented  by  the  record.  As  the  case  is  re- 
versed upon  the  merits,  it  will  not  be  remanded. 

Meveraed  and  remanded. 


Sarah  A.  Curtis 

V. 

Ida  G.  Williams. 


Practice — Dismissal  of  Appeal— Act  Jujjie  14,  1S87— Taxation  of  Costs 
—Time. 

Upon  the  dismissal  of  an  appeal  under  the  act  of  June  14,  1887,  this 
court  may  allow  as  part  of  the  costs  a  reasonable  solicitor's  fee;  and  where 
such  dismissal  is  in  vacation,  the  allowance  may  be  made  at  the  ensuing 
term. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the   Superior  Court   of  Cook  County;  the 
lion.  Henky  M.  Shepabd,  Judge,  presiding. 

Messrs.  Kraus,  Mayer  &  Stein,  for  appellant. 

Mossi's.  Ela  &  Grover,  for  appellee. 
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Gary,  J.  Tli3  appeal  in  this  case  was  dismissed  in  vaea- 
tioD  after  the  March  term,  on  the  18th  day  of  September 
last  The  facts  in  relation  to  sach  appeal,  and  the  reason  for 
dismissing  it,  appear  in  the  opinion  of  the  court  tlien  tiled. 
The  appellant  claimed  the  right  to  the  appeal  under  the  act- 
approved  June  14.  1SS7,  State  Edition,  250,  Brad.  151,  which 
provides:  "  If  such  api>eal  is  dismissed  the  Appellate  Court 
may  allow  to  theattornay  for  appellee  a  reasonable  solicitor's 
fee,  not  to  exceed  $100,  to  be  taxed  as  part  of  the  costs  of  the 
appeal." 

On  the  25th  of  September,  the  appellees  filed  their  motion 
for  an  allowance  of  $100  under  the  act.  The  appellant  op- 
poses the  motion  partly  upon  a  consideration  of  the  object  of 
the  appeal,  and  the  effect  that  miojht  have  followed  if  it  had 
been  a  proper  case  for  an  appeal,  and  partly  upon  the  grounds 
that  if  the  appeal  is  not  within  the  act  the  allowance  is  not; 
that  the  term  at  which  the  appeal  was  dismissed  had  passed, 
and  the  court  can  not  at  one  term  add  anything  to  its  judg- 
ment of  a  former  term.  The  opinion  already  filed  sufliciently 
exposes  the  unnecessary  and  vexatious  character  of  the  appeal- 
As  to  the  first  gi'ound,  questioning  the  power  of  the  court  to 
make  the  allowance,  the  act  makes  it  "  part  of  the  costs,"  and 
costs  are  adjudged  on  dismissing  an  appeal  for  want  of  juris- 
diction.    Bangs  etal.  v.  Brown  et  al.,  110  111.  93. 

The  tenor  of  the  whole  Act  shows  that  the  legislature  felt 
that  there  was  danger  of  the  ab.ise  of  the  privilege  grantel 
by  it  The  appeal  is  to  b3  taken  within  thirty  and  perfected 
in  the  Appellate  Court  within  sixty  days  from  the  entry  of 
the  order  appealed  from;  it  is  to  have  in  the  Appellate  Court 
precedence  of  other  business.  If  the  case  is  one  of  which  the 
court  has  jurisdiction,  the  ordinary  course  will  be  to  affirm) 
modify  or  reverse  the  order  appealed  from,  and  in  such  cases 
no  attorney's  fee  is  to  be  allowed ;  only  upon  dismissal  of  the 
appeal. 

The  most  frequent  cause  of  dismissal  in  the  Appellate  Court 
Is  want  of  jurisdiction,  undsr  the  distribution  of  the  appellate 
power  between  the  Supreme  and  Appellate  Courts.  It  must 
oe  assumed  that  the  legislature  took  notice  of  all  the  circum- 
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stances  aflfecting  the  matter  they  had  under  considei'ation. 
And  with  such  knowledge  and  that  costs  were  adjudged  to  the 
appellee  on  dismissal  of  an  appeal  for  want  of  jurisdiction, 
they  incorporated  in  the  act  tlie  provision  before  recited  for 
increasing  the  costs.  It  is  a  prudent  restraint  upon  the  abuses 
of  the  privileges  thus  newly  granted,  and  just  to  the  adverse 
party. 

As  to  the  other  ground  no  term  has  passed.  The  order  or 
judgment  dismissing  the  appeal  was  entered  in  vacation,  under 
the  authority  conferred  by  ^  35*  Chap.  37,  Starr  &  Curtis'  111. 
Stat,  and  Sec.  15  of  ^*  An  act  to  establish  Appellate  Courts," 
approved  June  2,  1877. 

Eight  days  thereafter,  still  in  vacation,  the  motion  for  the 
allowance  was  made.  If  the  dismissal  had  been  in  term  time) 
and  the  motion  tiled  the  same  term  but  not  disposed  of,  the 
power  of  the  court  to  allow  it  at  the  next  term  would  have 
remained.  Sees.  10  and  14  of  Appellate  Court  Act;  Sec.  5, 
Act  of  1874,  relating  to  the  Supreme  Court;  Windett  v. 
Hamilton,  62  111.  180;  People  v.  Gary,  105  111.  264. 

There  is  no  authority  cited  or  known  to  this  court  as  to  the 
power  of  the  court  over  what  is  done  in  pursuance  of  law, 
during  the  preceding  vacation,  but  in  the  nature  of  things  it 
can  not  be  less  than  it  would  be,  the  same  circumstances  con- 
curring, if  the  thing  were  done  at  the  term  which  the  vaca- 
tion followed. 

The  appellees  are  therefore  entitled  to  an  allowance,  "to 
be  taxed  as  part  of  the  costs,"  and  though  no  objection  has 
been  made  that  $100  is  not  "a  reasonable  solicitor's  fee,"  yet, 
as  this  is  the  first  case  in  which  this  court  has  been  called  upon 
to  act  under  this  provision  of  the  statute,  it  will  not  go  to  the 
maximum,  but  fix  the  same  at  $75. 

The  clerk  of  this  court  will  therefore  tax  as  part  of  the 
appellee's  costs  in  this  case,  tlie  sum  of  $75  for  their  solicitor's 
fee. 
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Edward  H.  Turner  et  al. 

V. 

Lucius  B.  Mantonya. 

Ijaiidlord  and  Tenant — CaneeUation  and  Surrender  af  Lease — Question 
for  Jury— Destruction  qf  Premises  by  Fire, 

In  an  action  by  a  tenant  to  recover  rent  from  snb-tenants,  it  is  hetd  : 
That  the  question  whether  there  was  an  agreement  for  the  cancellation  and 
surrender  of  the  lease  was  a  question  for  fhe  jury,  and  that  there  was  no 
such  destruction  of  the  rooms  leased  by  defendants  as  would  operate  to  de- 
termine the  lease^  even  if  their  destruction  would  have  that  effect. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  S.  Tuthill,  Judge,  presiding. 

Messrs.  McClellan  &  Cummins,  for  appellants. 

The  destruction  of  the  premises  by  fire  terminates  the  rela- 
tion of  landlord  and  tenant,  for  the  reason  that  there  is  then 
nothing  left  upon  which  the  demise  can  operate,  and  no  rent 
for  the  premises  demised  can  be  recovered  subsequent  to  their 
destruction.  Taylor's  T^andlord  and  Tenant,  520;  Wood's 
Landlord  and  Tenant,  603;  Harrington  v.  Watson,  3  Pac. 
Kep.  173. 

No  further  elaboration  of  this  point  is  needed  than  a  refer- 
ence to  the  case  last  cited.  Tlie  reasoning  and  the  facts  ex- 
actly fit  the  case  at  bar;  the  logic  of  the  decision  is  irresistible, 
and  the  position  it  asserts  impregnable.  The  decision  is  based 
on  both  principle  and  precedent,  and  rests  for  its  authority 
on  the  following  cases:  McMillan  v.  Solomon,  42  Ala.  356; 
Austin  V.  Field,  7  Abb.  Pr.  (X.  S.)  34;  Graves  v.  Berdan,  26 
N.  Y.  498;  Kerr  v.  Merchants  Excliange,  3  Edw.  Ch.  316; 
Winton  v.  Cornish,  5  Ohio,  477;  Womack  v.  McQuarry,  28 
Ind.  103;  Stockwell  v.  Hunter,  11  Mete.  448;  Ainsworth  v. 
Kitt,  38  Cal.  89;  Shawmut  Nat.  Bank  v.  Boston,  118  Mass. 
128;  Whitaker  v.  Hawley,  25  Kan.  674. 
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Messrs.  Case,  Nolan  &  Hog  an,  for  appellee. 

MoEAN,  J.  This  appeal  is  from  a  judgment  for  $179.89, 
rendered  against  appellants  and  in  favor  of  appellee,  for  a 
balance  of  rent  imder  a  lease.  Appellee  leased  premises 
from  Farwell  &  Company,  and  sublet  a  part  thereof  to  appel- 
lants. 

Appellee's  lease  contained  a  stipulation  authorizing  him  to 
terminate  said  lease  upon  the  premises  becoming  damaged  by 
fire  so  as  to  be  uniit  for  occupancy,  but  there  was  no  such  pro- 
vision in  appellants'  lease.  The  term  of  appellants'  lease 
would  end  December  31,  1885,  and  of  appellee's  lease  from 
the  Farwells  on  January  1,  1889. 

A  fire  occurred  on  November  5,  1885,  which,  appellee 
claimed,  rendered  the  premises  unfit  for  occupancy,  and  he 
gave  Farwells  a  notice  to  terminate  the  lease,  and  had  some 
negotiations  with  appellants  looking  to  their  vacation  of  the 
part  occupied  by  them,  so  that  appellee  could  suiTender  the 
entire  premises.  The  Farwells  denied  that  the  premises  were 
so  injured  as  to  authorize  a  termination  of  the  lease  under  the 
said  fire  clause,  and  a  compromise  was  finally  agreed  upon  by 
which,  in  consideration  of  the  payment  of  a  certain  sum  by 
appellee,  the  Farwells  accepted  a  surrender  of  his  lease. 

Two  contentions  are  urged  by  appellants  to  reverse  the 
judgment  appealed  from.  One  is  that  they  agreed  with 
appellee  upon  a  cancellation  and  surrender  of  their  lease,  and 
paid  all  rent  due,  and  made  an  actual  surrender  on  November 
6,  1885,  and  hence  they  could  not  be  held  for  rent  subse- 
quently accruing.  On  this  contention  there  was  an  issue  of 
fact,  and  we  are  satisfied,  after  a  careful  examination  of  the 
instructions,  that  such  issue  was  submitted  to  the  jury  under 
a  correct  statement  of  the  law  by  the  court.  As  the  verdict 
on  this  issue  is  clearly  sustained  by  the  evidence,  it  is  conclu- 
sive against  ap|)e11ants'  contention  on  this  hearing. 

The  second  position  of  appellants  is  that  there  was  such  a 
destruction  of  the  premises  by  the  fire  of  November  5th,  as 
operated  in  law  to  determine  the  lease.  The  evidence  as  set 
out  in  appellants'  abstract  shows  that  the  rooms  leased  by 
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appellants  were  rendered  untenantable  by  the  fire.  There  is 
no  description  of  the  condition  of  the  rooms  or  the  extent  of 
destruction,  and  no  proof  that  the  b.iilding  and  rooms  coald 
not  be  readily  repaired  and  rendered  tenantable. 

It  appears  from  the  testimony  of  Farwell,  who  was  called 
by  the  defendant,  that  the  store  was  drenched  with  water,  but 
that  the  walls  were  perfect.  Where  there  is  no  stipulation  in 
the  lease  relievinor  the  tenant  from  the  payment  of  rent  in 
case  of  the  destruction  of  the  building  by  tire,  he  will  be  held 
for  the  rent  daring  the  entire  term  of  the  lease.  Such  is  the 
general  rule. 

But  counsel  contend  that  there  is  a  distinction  applicable  to 
leases  of  rooms  or  parts  of  a  building.  Assuming,  but  not 
deciding,  that  the  distinction  counsel  contends  for  exists,  the 
case  he  cites  supports  a  rule  which,  as  stated  by  the  Supreme 
Court  of  this  State,  "requires  that  the  part  of  the  building  or 
the  rooms  of  the  apartments  demised  shall  be  destroyed,  and 
this  must  mean  not  merely  damaged  or  injured,  but  annihi- 
lated; for  if  they  remain  in  but  a  damaged  condition  the  tenant 
may  still  occupy  them,  repair  the  damage  done  and  restore 
them  to  their  former  condition  if  he  will."  Smith  et  al.  v. 
McLean,  123  111.  210. 

It  is  very  clear  that  no  snch  destruction  of  the  building  or 
of  the  rooms  leased  by  appellants  is  shown,  by  the  evidence, 
as  justifies  the  application  in  this  case  of  the  doctrine  which 
counsel  contends  for.  Smith  v.  McLean,  22  III.  App.  451; 
Shawmut  National  Bank  v.  City  of  Boston,  118  Mass.  125. 

We  find  no  error  in  the  record  and  the  judgment  of  the 
Circuit  Court  must  therefore  be  affirmed. 

Judgment  affii'med. 


James  T.  Hair  Company 

V. 

Willis  C.  Thorne. 

* 

Parties'— Action  hy  Attorney  to  Recover  Fees — Paiinership. 
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In  an  action  to  recover  fees  for  legal  services,  this  court  affirms  (he  judg- 
ment for  the  plaintiff,  although  it  appears  that  he  had  a  partner  when  the 
services  in  question  were  rendered,  there  being  nothing  to  show  that  the 
hitter  was  to  share  in  the  compensation  for  such  services. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County ;  the  Hon. 
KicHABD  W.  Clifford,  Judge,  presiding. 

Messrs.  C.  C.  Linthicum  and  Frank  J.  Smith  &  Helmek, 
for  appellant. 

Mr.  W.  E.  Thorne,  for  appellee. 

Per  Curiam.  This  was  a  suit  by  appellee  against  appel- 
lant, to  recover  the  value  of  legal  services  rendered  to  the  ' 
appellant.  Judgment  was  given  for  appellee,  from  which 
this  appeal  is  taken.  It  appeared  on  the  trial  from  the  evi- 
dence of  W.  J.  Ennison,  that  when  the  services  were  ren- 
dered, he  was  in  partnership  with  Thome  in  the  law  business. 

The  point  is  made  that  Ennison  should  have  been  a 
co-plaintiflf.  The  contract  for  the  services  was  made  between 
appellant  and  appellee  only,  and  the  latter  alone  performed 
the  entire  services  outside  of  the  State  of  Illinois,  both  appel- 
lant and  appellee  having  their  places  of  business  in  Chicago. 
The  evidence  does  not  show  what  were  the  terms  of  the  part- 
nership nor  where  the  law  business  of  the  tii'm  was  conducted. 
There  is  nothing  in  the  record  inconsistent  with  the  hypoth- 
esis that  Thorne  alone  was  to  receive  the  compensation  for 
such  services  as  those  involved  in  this  case,  and  we  are  the 
more  inclined  to  that  presumption,  because  this  point  is  now 
made  by  appellant  for  the  first  time. 

The  record  does  not  present  a  case  for  reversal  on   the 
ground  that  the  verdict  is  contrary  to  the  evidence. 

Judijment  affirmed. 
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George  W.  Cooper 

I  8r~60«  ^ 

1166.  880  V. 

"Wesley  Johnsok. 

New  Trial — Newly  Discovered  Evidence — Conflict  of  Evidence — Question 
for  Jury ^ Excessive  Verdict — Remittitur  in  this  Courts-Cost » — Bank* 
ruptcy — New  Promise, 

1 .  Newly  discovered  evidence  which  is  merely  cnmnlative  \u  not  bu(H- 
cient  afi  a  ground  for  a  new  trial. 

2.  Where  the  evidence  is  conflicting,  the  verdict  of  the  jury  is  conclosive. 

3.  Where  the  verdict  includes  excessive  interest,  this  court  may  permit 
the  appellee  to  remit  the  excess  to  prevent  a  ireversaU  In  such  a  case  the 
appellant  will  recover  costs  in  this  court. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
KiRK  Hawes,  Judge,  presiding. 

Mr.  F.  S.  Baird,  for  appellant 

Mr.  Hugh  L.  Bubnham,  for  appellee. 

Gary,  J.  The  appellant,  in  1876,  assigned  to  the  appellee  a 
judgment  of  a  justice  of  the  peace,  from  which  an  appeal  was 
then  pending  in  the  Superior  Court,  agreeing  to  prosecute  it, 
and  "in  case  of  failure  to  recover  and  collect  the  sum  of  one 
hundred  and  thirty-five  dollars,^^  to  pay  to  appellee  fifty 
dollars  in  casli  and  ninety  in  merchandise  within  ninety  days 
after  final  judgment  In  1880  appellant  was  discharged  in 
bankruptcy. 

The  contest  whether  a  now  promise  to  pay  was  nuide  by 
appellant  was  settled  by  the  jury  in  favor  of  appellee  upon 
conflicting  evidence.  Their  verdict  under  such  circumstances 
is  final.  The  affidavits  on  the  part  of  appellant  as  to  newly 
discovered  evidence,  related  to  conversations  between  the  par- 
ties, of  a  character,  so  far  as  they  are  similar  to  those  to  which 
appellee  testified  on  the  trial,  merely  cumulative  to  his  tes- 
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timony,  and  not  at  all  conclusive,  even  if  the  appellant  could 
be  held  to  be  diligent  in  discovering,  after  the  trial,  that  a  per- 
son several  times  present  in  the  oflSce  of  appellant  when  con- 
versations occurred  between  the  parties,  was  so  present. 
Orozier  v.  Cooper,  U  111.  139 ;  Martin  v.  Ehrenfels,  21  111.  187. 

The  court  instructed  the  jury  in  effect  that  if  the  plaintiff 
recovered  he  was  entitled  to  interest  from  March  3, 1879,  to 
the  time  of  trial,  and  appellant  excepted.  The  ninety  dollars 
payable  in  merchandise  are  not  within  the  statute  as  to  inter- 
est. "  Moneys  due  on  instruments  of  writing,"  are  the  words 
of  the  statute  so  far  as  applicable  to  this  case. 

As  the  verdict  includes  thirty-four  dollars  and  thirteen  cents 
interest  on  the  ninety  dollars,  it  is  to  that  extent  excessive; 
which,  being  one  of  the  reasons  for  which  a  new  trial  was 
asked,  and  the  refusal  of  a  new  trial  being  now  assigned  for 
error,  the  judgment  must  be  reversed,  unless  the  appellee  will 
remit  the  excess.  If  he  does  that,  the  judgment  for  $165.87 
will  be  affirmed.  If  not  it  will  be  reversed,  and  the  cause 
remanded.  In  either  event  the  appellant  is  to  recover  his 
costs  in  this  court. 


W.  C.  Goudy 

V. 

The  City  of  Lake  View. 

Practice — Delay  in  Filing  Briefs — Affirmance — Motion  to  Set  Order 
Aside. 

Upon  the  failure  of  appellant  to  file  his  briefs  within  the  time  required 
by  the  rule  of  thi»  court,  the  motion  to  strike  such  briefs  from  the  files  and 
affirm  the  judgment  should  be  made,  if  practicable,  before  the  case  is  reached 
for  argument. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaey,  Judge,  presiding. 

Mr.  A.  W.  Green,  for  appellant. 
Mr.  H.  II.  Anderson,  for  appellee. 
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/V;*  Curiam,  Briefs  for  appellant  were  filed  in  this  case 
on  October  6,  18S8,  after  they  were  due,  according  to  the 
terms  of  the  rule  of  court.  On  October  10th  the  case  was 
reached  for  argument  in  its  regular  order  on  call  of  the  cal- 
endar, and  on  that  day  (no  oral  argument  being  made  and  no 
briefs  filed  by  appellee)  a  motion  was  made  by  appellee  to 
strike  appellant's  brief  from  the  files  for  non-compliance  with 
the  rule,  and  to  afiirm  the  judgment,  which  motion  was  sus- 
tained by  order  heretofore  entered.  A  motion  being  now 
made  to  set  aside  that  order,  we  have  re-examined  the  ques- 
tion and  find  that,  according  to  the  former  practice  of  the 
court,  a  motion  to  strike  appellant's  briefs  from  the  files  should 
be  made  before  the  case  is  reached  for  argument,  if  they  were 
filed  a  suflicient  time  before  then  to  permit  the  motion  to  be 
made.  What  correction  may  be  necessary  to  prevent  abuses 
that  may  arise  out  of  the  practice  may  be  matters  for  future 
consideration.  The  former  order  is  set  aside  and  appellee  will 
have  fifteen  days  in  which  to  file  briefs. 


George  M.  Fadner 


Alva  C.  Filer, 


Embezzlement — Arrest —  Trespass — Malicious  Pro 9eention — Evidence — 
Advice  of  Counsel — Instructions — Conflict  of  Evidence — Excessive  Dam' 
ages — Practice — Plea  of  Justification. 

1.  Where  a  person  arrested  for  embezzlement  is  dischiurged  because  of  a 
compromise,  and  not  because  of  his  innocence,  there  is  no  foundation  for  an 
uc  ion  for  malicious  prosecution. 

2.  In  action  of  trespass  on  the  case  for  causing  the  arrest  of  the  plaintiff 
for  embezzlement,  the  complaint  having  been  made  by  the  defendant  upon 
his  personal  knowledge,  it  seems  to  be  doubtful  whether  evidence  that  he 
had  information  that  the  plaintiff  had  been  charged  with  an  arrest  for 
liirceny.  embezzlement  or  forgery  is  admissible.  It  seems  that  such  evi- 
deuce,  if  admitted,  should  have  reference  to  matters  of  recent  date,  and 
that  it  ghould  have  been  relied  upon. 


First  District — March  Term,  1888.        507 

Fudner  v.  Filer. 

3.  Whether  the  advice  of  counsel  is  a  coiuplete  defense  in  an  action  for 
malicious  prosec  tion  is  a  question  for  the  jury. 

4.  It  is  improper  to  instruct  the  jury  that  actual  Afuilt  and  probable  cause 
must  concur  to  constitute  a  defense  in  an  action  for  malicious  prosecution. 

5.  This  court  will  not  interfere  with  the  finding  of  the  jury  on  a  point  as 
to  which  the  evidence  was  conflicting'  and  no  instructions  were  asked. 

6.  The  action  of  the  court  in  overruling  a  motion  made  by  the  defendant 
during  the  trial,  for  leave  to  file  a  plea  of  justification,  must  be  presumed 
correct,  no  plea  having  been  prepared  or  presented,  and  there  being  nothipg 
in  the  record  to  show  why  the  motion  was  overruled. 

7.  In  the  case  presented,  it  is  hrld:  That  the  verdict  for  $8,000  was 
extravagant  and  unwarranted,  and  that  it  should  be  set  aside,  although 
there  was  a  remittitur  of  $2,000  by  the  plaintiff. 

[Opinion  filed  December  7,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

This  was  an  action  by  appellee  against  appellant  for  false 
imprisonment  and  malicious  prosecution.  The  first  count  of 
the  declaration  charges  that  on  January  10,  1886,  the  defend- 
ant assaulted  the  plaintiff,  seized  him,  and  with  violence 
dragged  him  about,  struck  him,  and  having  a  revolver,  threat- 
ened to  shoot  him  if  he  attempted  to  leave  a  certain  building, 
and  compelled  him  to  remain  there  twenty  hours;  and  that  on 
January  11,  1886,  defendant  assaulted  plaintiff,  struck  him, 
and  forced  him  to  go  from  said  house  to  a  justice  court,  and 
then  imprisoned  plaintiff  for  twenty-four  days.  The  second 
count  charges  an  assault  and  imprisonment  for  twentj'-five 
days.  Tlie  third  count  alleges  that  defendant  falsely,  mali- 
ciously and  without  reasonable  or  probable  cause,  charged 
plaintiff  with  having  committed  the  offense  of  embezzlement, 
and  on  such  charge  caused  him  to  be  arrested  and  imprisoned  for 
twenty -four  days,  when  plaintiff  was  discharged,  fully  acquitted 
of  said  charge.  The  plea  was  the  general  issue.  On  the  trial 
it  appeared  that  on  January  10, 1886,  and  before  then,  plaintiff 
was  in  the  employ  of  defendant  as  collector.  On  Sunday, 
January  10th,  Filer  went  to  Fadner's  place  of  business,  and 
was  then  requested  by  Fadner  to  account  for  and  pay  over  his 
collections.     Filer  said  the  money  was  in  bank,  and  he  would 
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bring  it  around  the  next  day.  Fadner  said  he  must  pay  or 
leave  some  security.  He  declined  to  give  security,  and  Fad- 
ner, in  the  presence  of  one  Myers,  locked  the  door  to  prevent 
Filer  from  leaving.  There  was  evidence  tending  to  show 
that  a  number  of  persons  called  at  the  room  at  different  times 
that  night;  that,  after  Myers  left,  Fadner  displayed  a  revolver 
and  said  lie  would  make  it  hot  for  Filer  if  he  crossed  a  certain 
line^  and  that  he  knocked  Filer  down  about  11  o'clock  in  the 
evening.  During  the  night,  as  Filer  testifies,  he  tried  several 
times  to  get  out  but  was  prevented  by  Fadner.  The  next 
morning,  on  advice  of  his  attorney,  Fadner  swore  out  a  war- 
rant and  procured  the  arrest  of  Filer,  charging  him  with 
embezzlement  He  was  released  on  bail  the  same  day,  and  on 
February  5,  1886,  as  shown  by  the  transcript  from  the  justice's 
docket,  he  was  discharged  "upon  all  the  evidence  introduced." 
There  was  a  verdict  for  |8,000  for  the  plaintiflF.  Motion 
for  a  new  trial  by  defendant.  Plaintiff  remits  $*2000  from 
verdict.  Motion  for  new  trial  overruled  and  judgment  for 
$0,000,  from  which  defendant  appeals. 

Messrs.  John  Lyle  King  and  Robert  Hervey,  for  appel- 
lant 

Mr.  Justus  Chancellor,  for  appellee. 

Garnett,  p.  J.  1.  Appellant  insists  that  the  plaintiff  was 
discharged  by  the  justice  because  he  paid  to  appellant,  by  way 
of  compromise,  the  amount  of  money  for  the  embezzlement 
of  which  he  was  arrested,  and  not  because  he  was  found  to  be 
innocent.  If  a  person  arrested  is  discharged  by  means  of  a 
compromise  and  not  because  of  his  innocence,  there  is  no 
foundation  for  a  suit  for  malicious  prosecution.  Emery  v. 
Ginman,  24  III.  App.  65. 

In  this  case  the  transcript  of  the  proceedings  before  the 
justice  setting  forth  a  discharge  on  all  the  evidence  introduced, 
was  offered  in  evidence  by  the  appellee,  and  oral  evidence  was 
given  on  behalf  of  appellant  tending  to  prove  that  the  pay- 
ment by  Filer  of  the  demand  of  Fadner  was  the  moving 
cause  of  the  discharge.     Ko  instructions  having  been  asked 
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on  this  point,  the  most  favorable  view  for  appellant  tliat  can 
be  adopted  is,  that  there  being  conflicting  evidence  as  to  the 
cause  of  the  discharge,  and  the  jury  having  settled  the  dis- 
puted fact  in  favor  of  appellee,  this  court,  adhering  to  well 
settled  rules,  must  refuse  to  interfere  with  that  finding. 

2.  Appellant  alleges  as  error  that  the  court  overruled  his 
motion,  made  during  the  course  of  the  trial,  for  leave  to  file 
a  plea  of  justification  of  tlio  imprisonment.  No  plea  was 
prepared  op  presented  to  the  court.  Had  one  been  presented 
the  court  would  have  committed  no  error  in  refusing  to  allow 
it  to  be  filed,  if  it  was  not  a  good  plea  in  substance.  Nor  is 
there  anything  in  the  record  to  show  what  appellant  proposed 
to  plead.  If  leave  had  been  given  to  file  such  a  plea,  the 
plaintiflE  had  the  right  to  know  what  its  allegations  were,  and 
until  he  was  informed  he  could  not  be  comjDelled  to  proceed 
with  the  trial.  The  record  does  not  show  why  the  motion 
was  overruled,  but  we  are  bound,  under  the  circumstances,  to 
presume  the  ruling  correct. 

3.  Whether  the  advice  of  counsel  was  a  complete  defense 
on  the  count  for  malicious  prosecution,  was  a  question  for  the 
jury,  and  was  fairly  submitted  by  the  instruction  on  that  feat- 
ure of  the  case. 

4.  On  the  trial,  defendant,  while  on  the  witness  stand,  was 
asked  by  the  counsel  what  information,  if  any,  he  had  at  and 
prior  to  the  time  of  the  arrest,  as  to  plaintiff's  having  been 
theretofore  charged  with  and  arrested  for  the  crime  of  larceny, 
embezzlement  or  forgery.  Objection  to  the  question  by  plaint- 
iff's counsel  was  sustained,  and  the  defendant  excepted.  Had 
the  question  contained  a  reference  to  a  recent  date  as  the  time 
of  the  previous  charge  and  arrest,  and  if  the  question  had 
been  followed  by  an  offer,  on  the  part  of  defendant's  counsel, 
to  prove  by  the  witness  that  the  plaintiff  had  been,  at  a  pre- 
vious and  reasonably  recent  date,  charged  with  embezzlement 
and  arrested  therefor,  and  that  the  defendant  had  been 
informed  tJiereof  before  the  arrest  complained  of  by  some 
person  whose  statement  he  had  reason  to  believe,  and  did  be- 
lieve, we  are  not  prepared  to  say  the  evidence  should  have 
been  rejected.  Eminent  authority  maintains  the  admissibility 
of  such  evidence.     Barron  v.  Mason,  31  Vt.  1S9. 
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What  constitutes  probable  cause,  as  stated  in  Harpliam  v. 
Whitney,  77  111.  r32,  Bradner  v.  Faulkner,  93  K  Y.  515,  Fal- 
vey  V.  Faxon,  143  Ma^s.,  and  Bacon  v.  Towne,  4  Cush.  217, 
seems  to  support  the  doctrine  of  Barron  v.  Mason.  If  this  is 
the  true  rule,  however,  it  may  be  doubtful  whether  evidence 
of  that  character  is  proper  in  a  case  where  the  defendant 
made  the  complaint  on  his  personal  knowledge  of  the  facts, 
,  and  not  on  information  and  belief.  Skidmore  v.  Bricker,  77 
111.  164. 

Since  this  question  is  not  necessarily  presented  in  this  rec- 
ord and  has  not  been  argued  by  appellee's  counsel,  we  do  not 
wish  to  be  considered  as  having  committed  the  court  to  the 
linal  adoption  of  the  doctrine  of  the  Barron  case. 

6.  The  court  committed  serious  errors  in  the  additions 
made  to  the  third  and  fourth  instructions  requested  by  defend- 
ant, and  in  the  alteration  of  the  fifth.  By  the  additions  made 
to  the  third  and  fourth  the  jury  were  informed,  in  substance, 
that  actual  guilt  and  probable  cansc  must  concur  to  constitute 
a  defense  to  the  count  for  malicious  prosecution. 

The  lifth  instruction,  as  requested  by  defendant,  was  to  the 
effect  that  if  the  jury  found  the  defendant  had  probable  cause 
for  instituting  the  criminal  proceedings,  the  verdict  should  be 
for  the  defendant  on  the  count  for  malicious  prosecution. 
The  court  changed  the  word  sJiould  into  Tnay^  so  tliat  the  sum 
of  these  instructions  was  that  if  the  jury  found  the  plaintiff 
was  actually  guilty  of  the  offense  charged,  and  the  defendant 
had  ])robable  cause  for  believing  him  guilty,  the  verdict  on 
the  third  count  must  be  for  the  defendant;  but  if  they  only 
found  that  defendant  had  probable  cause  to  believe  him  guilty, 
it  was  discretionary  with  the  jury  whether  the  verdict  on  that 
count  should  be  for  the  defendant  or  the  plaintiff.  In  this 
there  was  manifest  error,  the  universal  rule  being  that  prob- 
able cause  alone  is  a  complete  defense  to  an  action  for  mali- 
cious prosecution. 

The  third  instruction  given  for  the  appellee  is  open  to  the 
same  criticism,  referring,  as  it  did,  to  plaintiff's  guilt  of  "the 
crime  charged  in  the  declaration."  We  are  not  inclined  to 
hold  that,  in  itself,  is  an  error  of  such  serious  character  as  to 
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require  a  reversal,  but  think  it  might  be  chauged  with  advan- 
tage. 

The  damages  awarded  by  the  jury  in  tliis  case  appear  to 
be  extravagant  and  unwarranted  by  the  facts  in  the  record, 
and  though  we  feel  hesitation  in  interfering  with  a  verdict  on 
a  question  which  is  peculiarly  within  the  province  of  the  jury, 
an  element  seems  to  have  entered  into  this  findins:  which  can 
not  meet  judicial  sanction,  and  with  the  facts  in  this  case  only 
to  rely  on,  it  is  our  opinion  that  the  remittitur  did  not  remove 
the  vice. 

The  imprisonment  only  continued  a  few  hours,  and  the 
blow  which  Filer  swears  was  struck  (though  Fadner  denies  it) 
could  not  have  been  serious,  as  there  is  no  proof  tliat  it  left  a 
bruise  or  scratch  on  the  person  of  appellee,  and  there  is  no 
evidence  of  any  injury  arising  therefrom.  For  the  errors 
iudicated,  the  judgment  of  the  Superior  Court  is  reversed  and 
the  caubc  remanded. 

lieversed  and  retnanded. 


John  Alling  et  al. 

V. 

William  T.  Wenzell  et  al. 

Corporations'— personal  Liability  of  Stockholders — All  Suhsrriptions  on 
Same  Basis — Contract  with  Directors — Claims — Evidence — Costs — SoliC' 
itors*  Fees — Form  of  Order  of  Decree. 


87    611 
46    502 


27    oil 
W    322 


1.  All  subscriptions  to  the  capitiil  Rtosk  of  a  corporition  are  presumably 
upon  the  same  basis,  all  shares  being  entitled  to  the  same  benefits,  and  sub- 
ject to  the  same  burdens. 

2.  Upon  a  bill  to  char^fe  the  defendants  on  account  of  their  individual 
liability  as  stockholders  in  a  corporation,  it  is  held:  That  the  acceptiince 
by  the  corporation  of  property  of  imaginary  value,  in  full  payment  for  one- 
third  of  the  capital  stock,  does  not  enable  the  holders  to  throw  the  entire 
burden  of  the  debts  of  the  company  upon  subsequent  subscribers  who  had  no 
notice  of  the  transaction:  that  a  contract  for  such  ncceptance  made  by  the 
directors  with  two  of  the  four  directors,  when  only  four  were  present,  is 
invalid;  that  it  is  no  ground  of  objection  that  some  claims  were  without 
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affidavit,  that  they  were  justly  due,  if  such  claims  were  sufficiently  proved 
by  other  evidence;  that  the  book  entitled  "  Claim  Ledflrer/'  so  far  as  made 
up  in  the  course  of  business,  is  evidence  of  the  indebtedness  shown  by  it; 
that  the  belief  of  a  witness  is  not  evidence;  that  the  fund  obtained  from  the 
stockholders  is  not  chargeable  with  the  fees  of  complainants*  solicitors;  and 
that  the  order  or  decree  should  require  the  defendants  to  pay  to  the  receiver 
the  amounts  for  which  they  have  been  found  to  be  liable. 

8.  The  amounts  for  which  the  individual  stockholders  are  liable,  consti- 
tutes a  fund  from  which  the  expenses  of  getting  it  into  the  hands  of  the 
receiver,  as  well  as  the  claims  of  the  creditors,  are  to  be  paid.  Such  expenses 
do  not  include  the  fees  of  the  complainants*  solicitors. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
IIknby  M.  Shkpakd,  Judge,  presidiog. 

Messrs.  Hdtchin8c»n  &  Luff,  for  appellants. 

Mr.  Walter  M.  Howlakd,  for  appellees. 

Gary,  J.  This  was  a  bill  filed  in  the  Superior  Court  by  the 
appellees,  on  behalf  of  themselves  and  other  creditors  of  tbe 
Papillon  Manufacturing  Company,  against  the  appellants  and 
others,  as  stockholders  of  that  company,  to  enforce  their  indi- 
vidual liabilities  for  the  debts  of  the  company  nnder  Sec.  26 
of  the  Act  of  1872,  concerning  corporations.  The  capital, 
$600,000,  was  divided  into  6,000  shares  of  $100  each. 

At  the  organization  of  the  company,  2,000  shares,  one-third 
of  the  whole,  were  ordered  to  be  given  to  Clark  and  Lotz,  the 
former  president  and  the  latter  secretary  of  the  company,  for 
the  material  which  they  had  on  hand  for  conducting  the  same 
business  (preparation  of  medicines)  for  which  the  company 
was  organized. 

The  intrinsic  vahie  of  that  property  was  not  very  great 
Its  value  to  the  company  min^ht  be  great,  if  the  business 
proved  successful.  One  of  the  appellants,  Belding,  was  an 
original  subscriber  to  the  stock,  and  one  of  the  first  directors* 
but  is  not  shown  to  have  attended  any  meeting  either  of 
directors  or  stockholders,  and  no  actual  notice  of  the  manner 
of  paying  for  this  stock  issued  to  Clark  and  Lotz,  is  shown  to 
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have  como  to  any  of  the  appellants,  before  they  respectively 
became  stockholders,  or  even  before  the  company  became 
insolvent.  Then  a  bill,  was  tiled  by  appellants  Ailing,  Hibbard 
and  Shepherd,  with  Dunham  and  Clark,  who  are  not  appellants^ 
all  stockholders,  to  wind  np  the  company,  and  in  that  bill 
this  matter  was  stated.  That  bill  was  dismissed  and  no  further 
notice  of  it  is  necessary. 

The  decree  from  which  the  appeal  is  taken,  treats  those  2,000 
shares  as  paid  up  stock,  not  liable  to  contribute  to  the  payment 
of  the  liabilities  of  the  company.  The  effect  is,  to  increase 
the  burden  upon  the  other  stockholders,  if  the  other  4,000 
shares  were  outstiinding,  50  per  cent;  but  as,  in  fact,  the  whole 
4,000  shares  were  not  all  outstanding,  the  burden  is  increased 
still  more.  Thus  the  important  question  in  the  case  is  whether 
that  transaction  is  valid  as  against  creditors  of  the  company, 
and  other  stockholders  pro  rata  individually  liable  to  creditors. 

Upon  the  authority  .of  Melvinv.  Lamar  Ins.  Co.,  80  III.  446, 
without  any  analysis  of  the  multitude  of  cases  cited  by  the 
parties  here,  that  question  must  be  answered  in  the  negative. 
The  bill  in  that  case  was  filed  by  stockholders  of  the  insurance 
company  to  compel  Cushman  and  Hardin  to  assume  and  dis- 
cliarge  the  obligations  of  stockholders  in  the  company.  They 
resisted.  They  had  taken  from  the  company  certificates  for 
5,500  shares  in  the  company  and  had  advanced  to  the  com- 
pany $110,000  in  money  and*securitie3  to  enable  the  company 
to  comply  with  the  demand  of  the  State  auditors. 

It  was  agreed  between  the  company  and  Cushman  and  Hardin 
that  the  company  should,  if  Cushman  and  Hardin  required  it, 
take  back  the  stock  and  return  to  them  what  they  had  given 
for  it.  This  had  been  done,  and  Cushman  and  Hardin  insisted 
that  the  transaction  was,  in  fact,  a  loan  by  them  to  the  com- 
])any,  with  the  stock  as  security,  and  not  a  purchase  of  the 
stock,  and  the  Supreme  Court  (p.  464)  agreed  with  them  that 
the  real  transaction  between  the  parties  as  intended  by  them- 
selves, was  a  loan. 

A  few  extracts  from  their  opinion  are  so  applicable  to  this 
case,  that  no  shorter  statement  of  the  reason  for  holding  the 
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stock    held  by  Clark  and  Lotz  to  stand  on  the  same  footing  as 
other  stock,  could  be  made. 

"  Certificates  of  stock  were  issued  to  them  in  the  usual  form, 
and  it  so  appeared  upon  the  books  of  the  company.  *  »  * 
Thereaf torward,  subscriptions  to  the  stock  of  the  company 
were  made  to  a  large  amount.  The  persons  thus  subscribing 
had  no  reason  to  suspect  that  the  stock  taken  by  Cusliman  & 
Hardin  stood  upon  any  different  footing  from  that  which 
they  received.  *  *  *  All  subscriptions  are  presumably 
upon  the  same  basis^and  all  shares  entitled  to  the  same  bene- 
fits, and  subject  to  the  same  burdens.  In  the  subscription  of 
each  person  every  other  subscriber  has  a  direct  interest  *  * 
*  Such  a  private  arrangement  with  an  individual  snbscriber, 
aItho:igh  it  miy  not  be  intended,  is,  in  law,  a  fraud  upon 
the  other  subscribers;  and  such  agreement  will  be  disregarded* 
and  the  pa^ty  held  to  all  the  responsibilities  of  a  honajide  sub- 
scriber." The  records  of  that  company  had  been  destroyed 
by  fire,  and  there  was  conflicting  evidence  wliether  the  con- 
tract was  spread  upon  them  or  not  ^VBut  assuming  that  .it 
was,  it  would  be  most  unreasonable  to  hold  that  the  subscribers 
to  the  stock  of  this  insurance  company,  scattered  abroad  as 
they  were,  should  be  held  to  be  bound  by  any  presumed  notice 
of  what  was  being  di>ne  by  the  directors  of  the  company,  in 
the  city  of  Chicago,  in  matters  aCFecting  their  interests  as 
such  stockholdersw"  ^*It  is  supposed  by  counsel  for  defend- 
ants in  error,  that  it  was  necessary  that  the  complainants  in 
the  court  below  should  have  made  proof  that  they  were 
influenced,  in  subscribing  for  the  stock  of  this  corporation,  by 
this  pretended  subscription  of  Cushman  and  Hardin,  and  it  is 
said  that  they  have  failed  in  doing  so.  We  see  no  distinct 
proof  of  this.  But  it  must  be  supposed  that  they  and  other 
subscribers  were  thus  influenced  by  the  amount  of  the  sub- 
scriptions which  had  been  made  to  the  stock  of  the  company  ; 
a  part  thereof  was  this  large  amount  taken  by  Cushman  and 
Hardin."  The  phrase,  "  scattered  abroad  as  they  were  '*  in  the 
foregoing  extract,  does  not  express  a  condition  upon  which 
was  based  the  unreasonableness  of  charging  subsequent  sub- 
scribers with  notice,  by  the  records  of  the  company,  of  the 
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arrangement  between  the  insurance  company  and  Cushnian  and 
Hardin,  for  in  Stanhope's  case,  cited  as  authority  for  the  propo- 
sition, no  such  element  existed.  1  Law  Rep.  Oh.  App.  (1865- 
6)  161. 

No  comment  is  necessary  to  show  that  in  this  case  an  accept- 
ance of  property  of  imaginary  value,  as  full  payment  for  one- 
third  of  the  stock,  does  not  relieve  the  holders  of  it  from  the 
obligation  to  bear  with  the  other,  but  subsequent  subscribers, 
who  had  no  notice  of  the  transaction,  the  burden  of  the  debts 
of  the  company.  Whether  stock  is  taken  upon  an  agreement 
that  it  may  be  returned,  and  the  consideration  paid  back,  or 
property  at  fictitious  and  imaginary  values  taken  as  payment 
therefor,  can  make  no  difference  to  a  subsequent  subscriber, 
who  has  a  right  to  assume  that  the  assets  of  the  corporation 
available  to  meet  its  obligations  have  been,  or  will  be,  as  much 
increased  by  each  share  issued  to  other  holders,  afr  by  one  to 
himself. 

To  what  extent  the  views  of  the  Supreme  Court  in  the 
Lamar  Insurance  Company  case,  when  followed  in  this,  will 
affect  Nourse,  Hoit  and  Zuber,  has  not  been  argued  on  this 
appeal,  and  is  left  undecided. 

There  is  another  reason  why  Clark  and  Lotz  can  not  be  treated 
as  holders  of  full  paid  shares.  Clark  had  just  been  elected 
president  and  Lota  secretary  and  treasurer  of  the  company. 
They  were  original  subscribers  for,  and  acted  as  representa- 
tives of,  more  than  two-thirds  of  the  capital  of  the  company 
and  their  subscriptions  then  stood  for  2,191|  shares  each. 
The  board  of  directors  consisted  of  five  persons,  of  whom 
they  were  two,  and  only  four  were  present  Their  votes,  or 
the  vote  of  one  of  them,  was  necessary  to  make  a  majority. 
They  had  no  authority  to  bind  the  company  to  any  contract 
made  with  themselves  personally.  The  cases  to  this  effect  are 
too  numerous  to  cite;  a  multitude  of  them  are  collected  in 
Note  1  to  Sec.  517,  Morawetz  on  Corp.,  2d  Ed. 

Their  action  attempting  to  charge  the  company  with  the 
receipt  of  what  they  gave  for  the  2,000  shares,  as  full  payment, 
is  not  binding  upon  the  company  or  other  stockholders,  though 
in  stating  the  account  they  are  entitled  to  credit  for  the  value  * 
of  the  property  received  by  the  company. 
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There  are  some  minor  questions  whicli  will  not  be  discasscd 
in  detail.  Some  claims  are  objected  to  because  they  were  not 
accompanied  bj  an  affidavit  that  they  were  justly  due.  This 
is  not  a  reason  for  rejecting  the  claims  if  they  are  sufficiently 
proved  by  evidence.  The  object  of  the  affidavit  is  to  prevent 
the  presentation  of  fictitious  claim?,  and  iB  required  by  mere 
usage  in  the  course  of  business,  and  not  by  any  rule  estab- 
lished by  law  in  chancery  proceedings,  though  it  is  in  admin- 
istration of  estates  of  deceased  persons.  Sees.  60  and  64, 
Chap.  3,  R.  S.  1872.  Still,  no  claim  which  is  objected  to  can 
be  allowed  without  an  affidavit,  unlcRS  supported  by  such  evi- 
dence as  would  entitle  the  party  to  recover  upon  it  in. an 
ordinary  action.  1  Barb.  Chy.  Pr.  521-2;  2  Dan.  Chy.  Pr. 
1209. 

The  book  entitled  "Claim  Ledger,"  Exhibit  C,  so  far  as  it 
was  made  up  in  the  course  of  business,  while  the  company 
was  carrying  on  a  regular  course  of  business,  is  evidence  of 
whatever  indebtedness  of  the  company  is  shown  by  it  Dows 
V.  Naper,  91  111.  44. 

Entries  made  after  the  company  stopped  business,  whether 
nnler  the  direction  or  by  an  employe  of  the  receiver,  or  by 
any  other  person,  are  not  evidence  of  such  indebtedness.  But 
if  such  entries  in  that  book  were  made  from  other  books  or 
papers  of  the  company  which  had  been  made  in  the  ordinary 
course  of  business  of  the  company,  those  other  books  or  papers 
may,  probably,  be  competent  evidence.  The  necessity  which 
sometimes  arises  in  jury  trials,  of  using  schedules  for  summa- 
rizing voluminous  accounts  already  in  evidence,  could  hardly 
occur  before  a  master.  See  B.  &  W.  R.  R.  v.  Dana,  1  Gray, 
83. 

As  to  Zuber's  testimony,  liis  belief  is  not  evidence;  only  such 
knowledge  as  he  had  upon  the  subject  is  admissible. 

The  individual  liability  of  stockholders  is  a  fund  from 
which  the  creditors  are  to  be  paid.  The  necessary  expenses 
of  getting  this  fund  into  the  hands  of  a  receiver  are  proj^erly 
added  to  the  debts  to  bo  paid,  as  they  are  a  charge  upon  tlio 
fund,  so  that  the  creditors  may  be  paid  in  full.  But  the 
expense  to  the  complainants  of  presenting  their  case   to  tlie 
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court,  or  of  the  several  creditors  of  proving  their  claims  before 
the  master,  are  not,  except  so  far  as  such  expense  is  taxable  as 
costs  under  the  statute,  a  charge  upon  the  fund,  and  therefore 
should  not  be  included.  So,  while  compensation  to  the  master 
for  his.  services,  as  well  as  to  the  receiver  for  his,  are  properly 
included,  there  should  be  allowed  to  the  receiver  for  his 
expenses  for  solicitor's  services,  only  what  is  a  fair  compensa- 
tion for  such  service  as  aided  the  receiver  in  getting  the  fund 
together,  ascertaining  who  were  to  contribute  to  it,  and  the 
respective  amounts  of  the  contributions.  It  would  seem  that 
this  labor  would  be  substantially  performed,  first,  by  the  com- 
plainants bringing  the  stockholders  into  court  as  defendants, 
and  establishing  the  fact  that  they  were  stockholders,  and  of 
how  many  shares,  and  what  amount  was  unpaid  thereon,  either 
by  their  answers  or  by  evidence ;  and,  second,  by  calcula- 
tions made  by  the  master,  after  all  the  proof  of  debts  was  in. 
Or,  in  many  inst<mces,  the  master  might  make  the  inquiry  as 
to  how  many  shares,  and  how  much  unpaid  thereon,  the 
several  stockholders  were  liable  for.  But  under  color  of 
expenses  of  the  receiver,  the  complainants  and  creditors  at 
large  are  not  entitled  to  the  services  of  a  solicitor  gratis. 

The  proper  order  or  decree,  after  the  amount  for  which  a 
stockholder  is  liable  is  ascertained,  is  that  he  pay  it  to  the 
receiver.  For  non-compliance  with  such  order  or  decree,  the 
ancient  remedy  was  attachment  of  the  person.  2  Dan.  Chy. 
1046.  But  this  remedy  is  not  admissible  here.  Goodwillie  v. 
Millimann,  56  LI.  523.  Under  See.  47  of  the  Chancery  Act  an 
executii  n  issues,  and  it  is  not  irregular  that  such  execution 
should  recite  the  decree  and  command  the  sheriflf  to  collect 
and  pay  to  the  receiver  the  money  found  by  the  decree  to  be 
payable  by  the  stockholders  to  the  receiver. 

The. decree  is  reversed  and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Hevcrsed  and  remanded. 
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North  Chicago  City  Railway  Company 

V. 

John  Gastka, 

Personal  Injuries — Street  Cars — Newsboy — Trespass — Negligence  of 
Conductor — A ciionfor  Da maqes — Instructions — Permanent  lujury — Prob- 
able Damages — Preponderance  of  Evidence — Reference  to  Declaration. 


1.  Although  the  conductor  of  a  street  car  has  implied  authority  to  keep 
tr^'spassers  off  the  car  under  h\»  control,  he  is  bound  to  have  due  regard  for 
life  and  limb.  His  employer  will  be  held  to  a  strict  accountability  for  any 
reckless  or  wanton  abuse  of  his  authority. 

2.  In  an  action  to  recover  damages  for  a  personal  injury,  it  is  proper  to 
instruct  the  jury  that,  in  estimating  the  plaintiff's  damages,  they  may  take 
into  consideration  the  permanent  character  of  the  injury,  although  there  is 
no  averment  of  permanent  injury  contained  in  the  declaration.  Nor  can 
the  defendant  object  that  Ruch  an  instruction  leaves  the  jury  to  find  damagt*s 
for  the  probable  effect  of  the  injury. 

8.  In  the  case  presented,  an  inptruction  touching  the  ]»^ponderance  of 
the  evidence  and  credibility  of  witnesses,  is  approved  by  this  court. 

4.  It  is  proper  in  an  instruction  to  refer  the  jury  to  the  declaration  for 
a  statement  of  fiicts  necessary  to  charge  the  defendant  with  liability. 

5.  On  a  motion  for  a  new  trial  based  on  the  absence  of  witnesses  who 
had  been  subpoenaed,  the  failure  of  the  party  cal'ing  them  to  show  whether 
such  witnes  es  absented  themselves  by  his  consent,  is  sufficient  ground  for 
refusing  a  new  trial. 

[Opinion  filed  December  18,  188S.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Appellee  brought  an  action  on  the  case  against  appellant,  in 
the  court  below,  to  recover  for  a  personal  injury  sustained  by 
him  by  bein^  run  over  by  a  street  car  owned  by  appellant,  and 
operated  by  it  on  North  Clark  street,  in  the  city  of  Chicago. 
The  declaration  as  amended  contained  three  counts.  The  first 
count  alleged  that  on  the  18th  day  of  August,  1885,  appellee 
was  riding  on  a  street  car  of  appellant  drawn  by  horses,  which 
were   under  the   care    of   servants   of   appellant,  who  were 
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driving  the  same  along  a  certain  street  car  track  owned  by 
appellant;  and  while  appellee,  with  all  due  care,  was  lawfully 
riding  on  such  car,  appellant,  by  one  of  its  servants,  violently, 
negligently  and  wilfully  laid  hands  upon  appellee,  and  negli- 
gently and  wilfully,  with  great  force  and  violence,  threw  him 
from  said  car  and  under  the  feet  of  horses  then  drawing 
another  car  of  appellant  in  an  opposite  direction;  and  the  last 
named  car  and  horses  ran  over  the  body  of  appellee,  and  he 
was  thereby  greatly  bruised,  hurt  and  wounded,  and  was 
Obliged  to,  and  did,  spend  five  hundred  dollars  in  endeavoring 
to  be  cured,  and  by  means  of  the  premises  appellee  became 
sick,  lame  and  disordered,  and  so  remained,  liitherto;  during 
all  which  time  appellee  was  prevented  from  transacting  his 
business,  and  was  deprived  of  divers  gains  and  profits  whicii 
he  otherwise  would  liave  made. 

The  second  count  differs  from  the  first  one  in  no  material 
resj^ect,  except  that  it  alleges  that  the  servants  of  appellant 
violently,  negligently  and  unlawfully,  pushed,  jostled,  cast  and 
threw  appellee,  and  then  and  there  caused  to  be  pushed, 
jostled,  cast  and  thrown,  with  great  force  and  violence,  appellee 
off  the  car  upon  which  he  was  riding,  under  the  feet  of  the 
horses  drawing  a  car  in  the  opposite  direction,  etc. 

The  tliird  count  differs  from  the  second  only  in  respect 
that  it  avers  that  for  a  long  time  previous  to  the  injury  in 
question,  newsboys  were  accustomed  to  go  upon  the  cars  of 
appellant  to  sell  newspapers  to  passengers  thereon,  with  the 
knowledge,  consent  and  approbation  and  without  the  objection 
of  appellant,  and  appellee  as  such  newsboy,  on  the  day  men- 
tioned, boarded  the  car  of  appellant  for  the  purpose  of  selling 
newspapers  to  passengers  who  had  taken  passage  upon  it;  and 
while  appellee  was  lawfully  upon  such  car  and  in  the  exercise 
of  due  care,  appellant,  through  its  servants,  without  notice  to 
appellee  and  without  warning  to  him  to  get  off  the  car,  vio- 
lently, negligently  and  unlawfully  cast  and  threw  him  to  the 
ground  with  great  force  and  violence,  and  that  another  car  of 
defendant,  drawn  by  its  horses  moving  in  an  opposite  direction, 
then  and  there  ran  over  his  body  and  legs,  and  by  reason  there- 
of divers  of  his  bones  were  broken,  and  his  legs  were  crushed. 
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contnsed,  mangled,  lacerated  and  broken,  and  he  became  and 
was  sick,  sore,  lame  and  disordered,  and  so  remained  from 
thence  liitherto,  etc. 

The  case  was  tried  below  with  a  jnry,  in  December,  1SS7, 
and  the  jnry  found  a  verdict  for  appellee,  assessing  his  dam- 
ages at  §3,000. 

The  lower  court  oveiTnlcd  the  motion  of  appellant  for  a 
new  trial,  and  rendered  judgment  on  the  verdict,  and  this 
appeal  is  from  that  judgment. 

Messrs.  Munroe  &  Geer  and  W.  C  Gocdt,  for  appellant. 

Even  if  a  servant  is  engaged  in  the  performance  of  his  duty 
to  his  master,  yet,  if  he,  personally  and  wholly  for  a  purpose 
of  his  own,  does  an  act  not  connected  with  the  business  of 
such  master,  and  not  intended  by  him  to  further  the  objects 
of  such  employment,  the  master  is  nut  liable  for  an  injury 
thereby  occasioned.  Coolcy  on  Torts,  page  535 ;  Johnson  v. 
Barbeis5  Gilm.  425;  Tuller  v.  Voght,  13  111.  277;  Oxford  v. 
Peter,  28  111.  434;  Wharton  on  Ncg.,  Sec.  168. 

"  A  railroad  company  is  not  liable  for  assaults  committed 
by  its  servants  on  a  person  who  is  not  in  any  sense  a  passen- 
ger, although  it  is  otherwise  as  to  passengers."  Wharton  on 
Neg.,  Sec.  168 ;  Porter  v.  K.  R.,  41  Iowa,  358. 

''Where  a  servant,"  says  Lord  Kenyon,  "  quits  sight  of  the 
object  for  which  he  is  employed,  and,  without  having  in  view 
his  master's  orders,  pursues  that  which  his  own  malice  sug- 
gests, his  master  will  not  be  liable  for  such  acts."  McManus 
V.  Crickett,  1  East  106 ;  Wright  v.  Wilcox,  19  Wend.  343. 

**If  the  servant,  wholly  for  a  purpose  of  his  own,  disregard- 
ing the  object  for  which  he  is  employed,  and  not  intending  to 
execute  it,  does  an  injury  to  another,  not  within  the  scope  of 
his  employment,  the  master  is  not  liable."  Howe  v.  New- 
march,  12  Allen,  49.    • 

If  the  servant,  even  while  engaged  in  the  service  of  the 
master,  do  a  wrongful  act  not  within  the  scope  of  his  employ- 
ment, from  motives  of  malice  or  wantonness,  the  master  will 
not  be  liable,  for  it  would  be  an  abandonment  of  the  business 
of  the  employment.     Johnson  v.  Barber,  5  Gilm.  425. 
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''  At  tliG  common  law,  the  master  is  not  liable  for  the  wil- 
ful trespasses  of  the  servant  which  are  not  committed  in 
furtherance  of  the  business  of  the  master.  Tuller  v.  Voght, 
13  111.  278. 

It  has  been  held  by  courts  of  the  highest  respectability  that 
the  wilful  and  malicious  throwing  of  a  passenger  from  the  car 
by  the  conductor  of  a  street  car,  is  not  an  act  done  in  execu- 
tion of  the  duty  of  a  conductor  to  his  employer,  and  that  the 
street  car  company  is  not  liable  therefor.  Isaacs  v.  Third 
Ave.  K.  Co.,  47  N.  Y.  122;  Passenger  R  Co.  v.  Donahue,  70 
Penn.  St  119;  McKeon  v.  Ci/zens  K.  Co.,  42  Mo.  79. 

*'  A  newsboy  selling  newspapers  on  the  street,  and  accus- 
tomed to  board  street  cars,  with  the  acquiescence  of  the  serv- 
ants of  the  company,  for  the  purpose  of  supplying  tlie 
passengers  with  papers,  is  not  a  passenger,  and  the  company 
is  not  charged  with  the  duty  of  lookimg  after  his  safety,  or  of 
seeing  that  he  does  not  run  into  danger,  or  of  stopping  the 
speed  of  the  car  for  him  to  leave,  wiiether  requested  to  do  so 
or  not"  Thompson  on  Car.  of  Pass.,  p.  46;  Fleming  v. 
Brooklyn  R  Co.,  1  Abb.  N.  C.  433;  Blackmore  v.  Toronto 
Street  R  Co.,  38  U.  C.  Q.  B.  172. 

The  first  instruction  attempts  to  give  to  the  jury  the  ele- 
ments that  enter  into  the  determination  of  the  question  of  the 
preponderance  of  evidence.  It  should,  therefore,  give  all  of 
the  elements  entering  into  the  question,  and,  if  it  does  not,  it 
is  erroneous.  Whitaker  v.  Parker,  42  Iowa,  588;  Bierbach 
v.  Goodyear  Rubber  Co.,  54  Wis.  213;  City  of  Greenville  v. 
Henry,  78  111.  151. 

That  the  instruction  omits  to  mention  several  iiuportant 
elements  involved  in  the  proper  decision  of  the  matter  is 
apparent  It  makes  no  mention  of  the  interest  or  the  intelli- 
gence of  the  witnesses,  the  reasonableness  or  unreasonable- 
ness, probability  or  improbability  of  their  statements,  or  the 
consistency  or  inconsistency  of  their  testimony.  It  is  con- 
fined "wholly  to  the  two  elements  of  the  appearance  of  the 
witnesses,  and  their  opportunity  of  knowing  the  facts. 

It  is  the  established  rule  in  this  State,  that,  in  a  case  where 
the  evidence  is  conflicting,  unless  every  instruction  given  to 
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the  jury  of  the  various  elements  necessary  to  be  considered  by 
them  in  determining  the  credibility  of  the  witnesses,  and  the 
consequent  preponderance  of  the  evidence.  There  is  no  such 
attempt  at  enumeration  to  be  found  in  the  instruction.  In 
effect,  the  jury  are  hereby  directed  to  consider  all  the  circum- 
stances under  which  the  several  witnesses  testified,  for  the 
purpose  of  arriving  at  a  correct  conclusion  as  to  their  credi- 
bility. The  appellant,  if  not  satisfied  witli  the  general  state- 
ment of  the  law,  should  have  asked  an  instruction  designating 
more  specifically  the  points  which  should  be  treated  as  the 
basis  of  the  finding  in  this  respect.  A  similar  instruction,  in 
substance,  was  approved  in  Johnson  v.  Whiddea,  32  Me.  230. 

Exception  is  also  taken  to  the  clause  in  the  instruction  which 
charges  that  **the  plaintiff  must  satisfy  you  by  what  is  called 
a  preponderance  of  the  proof  that  the  wrong  complained  of 
was  committed  by  the  servant  of  the  defendant,  in  manner 
and  form  as  charged  in  the  declaration^  The  declaration 
contains  a  full  statement  of  the  facts  necessary  to  charge  tlie 
appellant  with  liability,  and  no  error  is  committed  in  thus 
referring  the  jury  to  that  source  for  information.  O.  &  M. 
Ey.  Co.  V.  Porter,  92  111.  438;  Ladd  v.  Pigott,  114  111.  654. 

The  case  presented  by  either  count  of  the  declaration  is  not 
based  merely  upon  negligence,  but  upon  great  force  and  vio- 
lence, in  the  first  and  second  counts,  and  in  the  third  upon 
great  force  and  violence  without  any  warning  to  appellee. 
Referring  to  either  count  for  the  facts  necessary  to  a  recovery, 
the  jury  could  not,  as  contended  for  appellant,  have  found 
appellant  guilty,  if  its  only  fault  hid  been  the  slightest 
degree  of  necjliorjnce.  Tiie  instruction  was  as  favorable  to 
appellant  as  the  law  requires.  The  conductor  of  a  street  car, 
having  implied  authority  to  keep  trespassers  off  the  car 
under  his  control  (Thorn ;)son  on  Carriers  of  Passengers,  369), 
still  must  liMve  a  due  regard  for  life  and  limb,  and  should  be 
held  to  a  strict  accountability  for  any  reckless  or  wanton  abuse 
of  his  authority.  Railway  Accident  Law  (Patterson),  Sec. 
198;  Pierce  on  Railroads,  330. 

At  the  conclusion  of  the  evidence  of  appellant,  but  before 
it  rested  its  defense,  the  attorney  for  appellant  informed  the 
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court,  that  appellant  had  subpoenaed  Bohn  and  Burda  as  wit- 
nesses in  the  cause ;  that  tliey  had  been  present  in  the  court 
lionsc  during  the  trial  on  the  day  before,  and  on  the  then  pros- 
sent  day  of  the  trial ;  that,  because  of  the  order  of  the  court 
excluding  the  witnesses  from  the  court  room,  during  the  trial, 
Bohn  and  Burda  had  not  been  in  the  court  room,  but  had  kept 
outside  of  it,  and  in  the  room  of  the  court  house  assigned  to 
the  witnesses  in  said  cause  while  waiting  to  testify,  and  when 
they  were  wanted  for  examination,  they  could  not  bo  found ; 
and  appellant  moved  the  court  to  give  it  time  to  produce 
such  absent  witnesses;  but  the  court,  after  waiting  for  that 
])urpoBe  for  not  over  fifteen  minutes,  the  witness  not  appear 
ing,  refused  to  wait  longer,  and  required  the  appellant  to  at 
once  proceed  with  tlie  trial,  which  was  done,  without  the  evi- 
dence of  such  witnesses. 

On  the  motion  for  a  new  trial  aflidavits  were  read  in  evi- 
dence showing  the  facts  above  stated,-  and  the  materiality  of 
the  evidence  which  Bohn  and  Burda  would  have  given,  if  time 
had  been  allowed  to  secure  their  attendance.  Without  passing 
on  any  other  question  presented  by  this  point  in  the  motion 
for  a  new  trial,  we  must  rest  contented  with  the  observation 
that  none  of  the  affidavits  state  whether  or  not  the  witnesses 
absented  themselves  by  consent  of  appellant,  and  the  failure 
to  make  that  fact  appear  was  good  ground  for  disregarding 
the  point 

Inspection  of  the  evidence  fails  to  convince  us  that  the  jury 
was  influenced  by  passion  or  prejudice  in  an*iving  at  their 
verdict,  or  that  the  finding  is  manifestly  against  the  weight  of 
the  evidence.     The  judgment  is  affirmed. 

Judgment  affirmed* 

Gaby,  J.,  took  no  part  in  the  decision  of  this  case. 
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City  of  Chicago 

V. 

Patrick  Farbell. 

Municipal  Corporations — Personal  Injury — Defective  Sidewalk — Con- 
structive Notice — Instructions , 

In  an  acHon  against  a  municipal  corporation  to  recover  damages  for  per- 
sonal injuries,  alleged  to  have  been  caused  by  neg^ligrence  in  failing;;:  to 
have  a  guard  or  rail  on  a  sidewalk  adjoining  a  bridge,  this  court  affirms  the 
judgment  for  plaintiff,  it  being  admitted  that  the  evidence  tended  to  show 
constructive  notice,  and  the  instructions  asked  by  the  defendant  and  refused 
by  the  court  having  failed  to  present  a  sound  hypothesis  upon  which  to  base 
a  verdict  for  the  defendant. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gaby,  Judge,  presiding. 

Messrs.  .Clarence  A.  Knight  and  John  W.  Geeen,  for  ap- 
pellant. 

Messrs.  "William  Hoynes  and  John  Gibbons,  for  appellee. 

Per  Curiam,  This  suit  was  brought  by  appellee  against 
appellant,  to  recover  damages  for  personal  injuries  caused  by 
the  neglect  of  appellant  in  failing  to  have  a  guard  or  rail 
placed  on  a  sidewalk  on  Archer  avenue  adjoining  a  bridge 
over  Ogden  slip,  in  said  city.  By  reason  of  the  absence  of 
such  guard  at  the  time  of  the  injury,  appellant  fell  from  the 
sidewalk  in  such  a  way  that  his  leg  was  caught  in  some  tim- 
bers and  broken;  the  result  being  that  it  was  found  necessary 
to  amputate  the  limb. 

On  a  trial  before  the  court  below  and  a  jury,  a  verdict  was 
found  for  appellee,  motion  for  new  trial  by  appellant  was 
overniled,  exception  taken  by  appellant,  and  judgment  on  the 
verdict,  from  which  this  appeal  was  prayed  and  allowed. 
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There  was  a  conflict  of  evidence  as  to  the  length  of  time 
the  guard  had  been  missing  from  the  sidewalk  at  the  time  of 
appellant's  fall,  but  counsel  for  appellant  admits  that,  upon  the 
whole  record,  there  was  evidence  tending  to  show,  it  was 
down  for  a  time  suflScient  to  have  given  the  city  constructive 
notice  thereof.  This  disposes  of  the  question  of  fact  in  the 
case. 

The  instructions' requested  for  the  city  and  refused  by  the 
court,  each  failed  to  present  to  the  jury  a  sound  hypothesis 
upon  which  a  verdict  for  the  defendant  could  rest.  There 
was  no  error  in  the  refusal  of  such  instructions,  and  the  judg- 
ment will  have  to  bo  afiQrmed. 

Judgment  affirmed, 

Gasy,  J.,  took  no  part  in  the  decision  of  this  case. 


Clark  T.  Northrop  et  al. 

V. 

The  First  National  Bank  of  Chicago.    - 

Warehouse  Eeceipta — ^Quasi    Negotiable  Character  of—Secret  Lien— 
Transfer  icithout  Notice — Rtplevin — Other  Securities. 

• 

1.  Warehouse  receipts  issued  l^  others  than  those  designated  by  the  stat- 
ute as  public  warehousemen,  have  a  quaei  negotiable  character. 

2.  The  assignee  of  such  a  receipt  without  notice  id  not  bound  by  a  verbal 
arrange meut  between  the  parties,  touching  a  claim  of  the  party  holding  the 
property. 

3.  In  an  action  of  replevin  by  the  assignee  of  such  receipt,  the  fact  that 
the  plaintiff  holds  other  securities  can  not  be  urged  in  defense. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

In  the  latter  part  of  1885  or  the  early  part  of  1886,  appel- 
lants, dealers  in  hides,  tallow,  etc.,  at  131  and  133  East  Kinzie 
Street,  Chicago,  sold  to  James  Sraibert  227  hides  and  received 
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from  him  payment  therefor.  The  purchaser  not  wishing  to 
remove  the  hides  at  that  time,  it  was  arranged  tliat  thej  should 
remain  at  appellants'  above  named  place  of  business  a  few  days- 
Sometime  after  that  Smibert  wanted  to  buy  some  tallow  of 
appellants  on  credit,  which  they  at  first  declined  to  sell 
except  for  cash.  Smibert  then  said  to  them  that  those  hides 
were  in  their  cellar  and  they  (appellants)  were  safe  enough. 
Thereupon  tlieysold  and  delivered  the  tall6w  to  him  on  credit, 
and  have  never  been  paid  the  price  thereof.  Afterward,  and 
on  January  21,  18S6,  appellants  issued  and  delivered  to  Smi- 
bert a  warehouse  receipt  as  follows: 

*'  Chicago,  January  21st,  1886. 
"Received  in  stores  Nos.  131-133  East  Kinzie  street,  for 
account  of  James  Smibert,  the  following  merchandise:  227, 
No.  1  green  salted  steer  hides,  subject  to  storage  of  2  cents 
per  hide  per  month;  deliverable  only  on  surrender  of  this 
receipt. 

«  C.  T.  Northrop  &  Co." 

That  receipt  was  indorsed  and  pledged  in  January  or  Feb- 
ruary, ISSt),  by  Smibert  to  appellee,  for  an  actual  loan  of 
money  then  made  by  it  to  him,  amounting  to  about  §1,70U, 
wliich  has  not  been  paid. 

The  note  given  by  Smibert  for  that  loan  was  subsequently 
renewed,  and  other  loans  were  made  to  him  by  the  bank,  mak- 
ing  his  aggregate  indebtedness  to  the  bank  on  June  18, 1886, 
and  at  the  time  this  suit  was  brought,  about  $11,000,  for  all 
of  which  he  agreed  the  hides  should  be  held  as  security. 
The  bank  had  no  notice  of  the  verbal  arrangement  between 
Smibert  and  appellants  until  July  30,  1886.  On  July  17  and 
80,  1886,  appellants  made  other  advances  to  Smibert,  for 
which  he  agreed  with  them  that  they  might  hold  the  hides  as 
security.  The  loans  by  the  bank  remaining  unpaid,  its  attor- 
ney demanded  the  goods  of,  and  tendered  the  storage  to,  the 
api^ellants;  the  tender  was  refused  and  appellants  declined  to 
deliver  the  goods.  Thereupon  appellee  brought  this  action  of 
replevin  for  the  hides  and  the  same  were  delivered  to  it  by 
the  sheriff.     The  jury  found  property  in  the  bank.     Motion 
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for  a  new  trial  by  defendants  overruled  and  exception.     Judg- 
ment on  verdict.     Defendants  appeal. 

Messrs.  Bckke  &  Hollett,  for  appellants. 

Mr.  Orville  Peckham,  for  appellee. 

Garnett,  p.  J.  The  qvasi  negotiable  character  of  ware- 
house receipts  was  judicially  recognized  long  before  the  act 
of  the  legishitnre  of  this  State  for  the  regulation  of  public 
warehouses  was  passed.  Prior  to  that  time  the  principle 
applied  by  the  courts  was,  that  the  delivery  of  warehouse 
receipts  is  a  symbolic  delivery  of  the  property  itself,  and 
that  it  has  the  same  effect  as  the  delivery  of  the  property  and 
can  have  no  greater,  and  that  a  transfer  of  the  warehouse 
receipt,  b}'  the  person  in  possession  of  it,  gives  no  higher  title 
than  would  the  transfer  of  the  property  by  the  same  person. 
Burton  v.  Curyea,  40  111.  320.  And  in  the  notes  to  Lickbar- 
row  V.  Mason,  Smith's  Leading  Cases,  Vol.  1,  Part  2d  (7  Am. 
Ed.),  1197,  it  is  said  that  *'  the  exigencies  of  trade  have  called 
a  class  of  instruments  into  being,  which  are,  substantially, 
acknowledgments  by  public  or  j?;7*ya^<3  agents,  that  they  have 
received  merchandise,  and  from  whom  or  on  whose  account, 
and  usage  has  made  the  possession  of  such  documents  equiva- 
lent to  the  possession  of  the  property  itself;  and  to  this  class 
belong  warehouse  receipts."  There  are  numerous  authorities 
bearing  more  or  less  directly  upon  the  question  presented  here 
and  among  them  the  following:  Broadwell  v.  Howard,  77  111. 
305;  Western  Union  R  R  Co.  v.  Wagner  et  al.,  65  111.  197; 
Chicago  Dock  Co.  et  al.  v.  Foster  et  al.,  48  111.  507;  Canadian 
Bank  v.  McCrea,  106  111.  281 ;  Mida  v.  Geissman,  17  111.  App. 
207;  Sargent  v.  Central  Warehouse  Co.,  15  111.  App.  553; 
Spangler  v.  Butterfield,  6  Col.  356;  Durr  et  al.  v.  Ilervey,  44 
Ark.  301 ;  Fourth  Nat'l  Bank  v.  St.  Louis  Cotton  Com.  Co. 
et  al.,  11  Mo.  App.  333  :  State  v.  Bryant,  63  Md.  66;  Halo  et 
al.  v.  Mil.  Dock  Co.,  29  Wis.  482 ;  Griswold  v.  Haven,  25  N.  Y. 
595 ;  Second  Nat'l  Bank  v.  Walbridge  et  al.,  19  Ohio  St.  419; 
Gill  &  Co.  v.  Frank,  12  Oregon,  507  ;  Soloman  v.  Buslmell, 
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11  Oregon,  277;  Benjamin  on  Sales  (2  Am.  Ed.),  Sections  S15 
-823;  2  Daniel  on  Ne^.  Inst  §  1713;  Planter's  Rice  Mill  Co., 
V.  Merch.  Nat'l  Bank  of  Savannah,  3  S.  E.  Rep.  327. 

Conceding  this  array  of  authority  "speaks  a  varions  lan- 
guage "  on  the  question  under  discussion,  as  well  as  on  other 
kindred  and  closely  allied  questions,  we  think  the  current  of 
opinion  in  this  country  supports  the  doctrine  of  the  note  to 
Smith's  Leading  Cases,  quoted  above.  That  such  is  the  rule 
adopted  in  this  State,  and  that  warehouse  receipts  issued  by 
private  agents  or  by  warehousemen,  other  than  those  described 
as  public  warehousemen,  are  placed  on  the  same  footing  as 
bills  of  lading,  in  respect  to  their  quasi  negotiable  character, 
we  have  no  reason  to  doubt.  If  that  be  true,  the  case  of 
Western  Union  R.  R.  Co.  v.  Wagner  et  al.,  siipra^  must  be 
held  to  control  the  case  at  bar.  In  that  case  the  vendor  of  the 
goods  delivered  them  to  the  railroad  company  and  authorized 
the  railway  agent  to  issue  a  bill  of  lading  to  the  vendee,  with 
the  verbal  agreement  between  vendor,  vendee  and  the  railway 
agent  that  the  property  should  not,  in  fact,  be  shipped,  until 
the  residue  of  the  purchase  money  should  be  paid.  The  bill 
of  lading  was  issued  and  placed  in  possession  of  the  vendor, 
and  he  then  handed  it  to  the  purchaser,  one  Hewitt,  who,  with- 
out notice  of  said  verbal  agreement,  advanced  to  the  vendee 
the  value  of  the  property  on  the  pledge  of  tlie  receipt.  The 
court  held  that  the  document  might  be  regarded  either  as  a 
bill  of  lading  or  a  warehouse  receipt,  but  that  in  either  case, 
the  vendee  was  placed  in  possession  of  the  propertj%  so  far  as 
third  persons  knowing  nothing  of  the  verbal  arrangement 
mifirht  become  interested :  that  such  verbal  arranicement*  was 
not  of  the  slightest  avail  against  Hewitt. 

The  position  of  appellants  here  is  not  more  favorable  than 
that  of  the  vendor  in  the  Wagner  case.  The  receipt  to  Smi- 
bert  was  issued  after  the  first  advance  made  to  him  by  appeL 
lants.  They  might  have  provided  in  the  receipt  for  their  own 
]n-otection,  had  they  so  desired,  and  unless  they  intended  to 
waive  the  benefit  of  the  lien  for  advances  which  Smibert  had 
consented  to,  it  was  culpable  negligence  on  their  part  to  issue 
a  receipt  which  is  commonly  regarded  as  representative  of  tlie 
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property,  without  any  mention  therein  of  any  claim  except 
for  storage. 

Appellee  held  other  securities  which  appellant  insists  should 
liave  been  exhausted  before  it  is  allowed  to  resort  to  the  prop" 
erty  covered  by  the  warehouse  receipt  That  suggestion  may 
possibly  be  listened  to  in  a  court  of  equity,  but  in  this  suit  at 
law  it  is  of  no  force. 

There  was  no  error  in  the  instruction  given  for  the  plaintiff. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Philip  Kolb  and  Adam  Kolb 

V. 

Albert  Klages  and  Louis  Klages 

DogB — Itijuries  Inflicted  by — Action  for  Damages — Evidence — Instruc- 
tions— Remittitur. 

1.  In  an  action  to  recover  damageR  for  injuries  alleged  to  have  been  in- 
flicted by  a  vicious  dog,  it  is  not  necessary  to  a  recovery  to  show  that  the 
defendant  knew  that  the  dog  had  bitten  some  other  person.  It  is  sufficient  to 
show  that  he  had  knowledge  that  it  had  shown  a  disposition  to  bite  or  attack 
others. 

2.  In  the  case  presented  it  is  held:  That  evidence  tending  to  show  what 
made  the  dog  savage,  though  improperly  admitted,  could  not  have  injured 
the  defendant;  that  there  is  no  error  in  the  instructions,  nor  in  requiring  a 
remittitur. 

[Opinion  filed  December  18,  1888.J 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Elbbidge  Haneoy,  for  appellant. 

Messrs.  Cameron  &  Hughes,  for  appellees. 

MoEAN,  J.    This  action  was  brought  to  recover  for  injuries 
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alleged  to  have  heen  inflicted  on   appellee,  a  minor,   by  a 
vicious  dog  kept  bj  appellants. 

Another  action  was  brought  by  Louis  Klages,  the  father  of 
appellee,  to  recover  for  the  care,  nursing  and  expenses  for 
medical  attendance  made  necessary  for  him  to  expend  in  curing 
his  said  son  of  the  injuries  received  from  said  vicious  dog. 
Both  cases  were,  by  agreement  of  the  parties,  submitted  to  the 
same  jury,  with  the  instructions  that  a  verdict  should  be  ren- 
dered in  each  case,  which  was  done,  the  verdict  in  favor  of 
appellee  being  for  $800,  and  that  in  favor  of  Louis  Klages  for 
$100.  Judgment  was  entered  by  the  court  on  the  verdict  in 
favor  of  appellee,  but  a  remittitur  of  $25  from  the  verdict  c  f 
$100  was  required  to  be  entered,  and  on  that  being  done,  judg- 
ment was  also  entered  on  tliat  verdict  as  so  reduced. 

Appellants  have  brought  both  the  cases  to  this  court  and 
they  have  been  submitted  and  considered  together  as  they 
involve  the  same  questions. 

Appellants  insist  that  it  was  not  proved  that  they  knew  the 
dog  was  vicious;  that  it  is  not  shown  that  he  bit  any  other 
person.  It  is  not  absolutely  necessary  to  a  recovery  that 
the  evidence  shall  show  that  the  owner  of  the  dog  knew  that  the 
dog  actually  had  bitten  some  other  person,  in  order  to  make 
him  liable.  It  is  sufficient  if  the  evidence  shows  that  the 
keeper  knew  the  dog  had  shown  a  disposition  to  bite  or  attack 
others.  Evidence  was  before  the  jury  which  warranted  the 
inference  by  them  that  the  dog  was  of  a  savage  and  ferocious 
disi)Osition,  and  the  appellants  knew  that  fact.  Fiangsburg  v- 
Basin,  B  111.  App.  531;  McCaskill  v.  Elliott,  5  Strobhart,  lUO. 

Counsel  for  appellants  contends  that  errors  were  made  by 
the  court  in  admitting  and  rejecting  evidence.  We  have  exam- 
ined the  record  with  reference  to  such  alleged  error,  and  we 
are  of  opinion  that  there  is  no  material  error  shown.  One  of 
the  objections  is  that  the  court  allowed  it  to  be  shown  that 
the  dog  was  kept  tied  in  the  barn  close  to  a  pile  of  raw  hides, 
and  that  a  witness  was  allowed  to  state  as  his  opinion  that 
such  proximity  to  the  hides  would  have  a  tendency  to  make 
the  dog  savage. 

It  is  not  material  what  it  was  that  tended  to  make  the  dog 
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savage,  and  therefore  the  opinion  should  not  have  been  admit- 
ted; but  as  there  was  evidence  of  the  actions  of  the  dog  evinc- 
ing his  disposition,  which  was  proper,  material  and  sutHoieut, 
we  can  not  treat  the  improper  admission  of  the  said  opinion 
as  reversible  error. 

General  complaint  is  made  bj  appellants  of  the  instructions 
given  for  the  pJaintiflF,  but  counsel  has  not  specified  in  the 
brief  the  points  in  which  said  instructions  are  erroneous,  and 
the  refusal  and  modifications  of  defendants'  instructions  by 
the  court  is  treated  by  the  counsel  in  his  brief  in  the  same 
manner.  We  have  carefully  examined  the  action  of  the  court 
with  reference  to  instructions,  and  we  have  found  no  error  in 
that  respect 

It  is  well  settled  practice  in  this  State  to  enter  judgment  in 
cases  sounding  in  damages,  after  requiring  the  plaintiff  to 
remit  from  the  verdict  rendered  by  the  jury,  and  while  such 
remittitur  will  not  always  be  regarded  by  the  reviewing  court 
as  removing  all  vice  from  the  verdict,  yet  it  will,  as  a  rule, 
sanctify  it.  Thomas  v.  Fisher,  71  111.  576;  McCausland  v. 
Wonderly,  66  111.  410. 

No  error  by  the  trial  court  has  been  made  to  appear  on  this 
appeal,  and  the  judgment  must  therefore  be  affirmed  in  both 
cases. 

Judgment  ajirrned. 


Harvey  8.  Hayden  et  al. 

V. 

A.  J.  Hoxie  et  al. 
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Sales — Action  for  Alleged  Balance — Evidence — Use  of  Memoranda  to 
Refresh  Recollection  of  Witness — Conditions— Instructions, 


1.    A  writing  made,  to  preserve  the  memory  of  a  fact,  in  the  presence  of 
the  witness  who  then  knew  and  verified  its  accuracy,  may  be  used  to 
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refresh  the  recollection  of  such  witness  if  he  can  not,  without  it,  testify  as 
to  such  facts. 

2.  Unless  the  necessity  for  the  use  of  such  memoranda  is  made  to  apprar 
by  the  testimony  of  the  witness  himself,  it  is  not  error  to  refuse  to  admit 
them. 

[Opinion  filed  December  18.  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Allan  C.  Stoby,  for  appellant. 

Messrs.  Frank  J.  Smith  &  Helmeb,  for  appellees. 

Gary,  J.  This  was  an  action  for  the  balance  claimed  to  Ijc 
due  for  lumber  sold  by  appellees  to  appellants,  and  which 
they  had  received  and  disposed  of.  The  sale  was  in  Wiscon- 
sin, at  $10  per  thousand  feet,  on  the  cars.  There  was  no 
explicit  agreement  between  appellants'  agent  and  one  of  the 
appellees,  between  whom  the  bargain  was  made,  as  to  inspec- 
tion before  loading,  but  tliere  was  conversation  which  implied 
that  the  appellees  would  have  it  properly  done,  and  only  ship 
such  as  would  pass  as  '*  common  or  better,"  and  yet  the  a^eut 
of  the  appellants  testifies,  "  I  did  not  intend  to  take  his  (mean, 
ingoneof  the  appellees)  inspection;  I  did  not  calculate  to." 
This  intention  was  not  disclosed  at  the  time  of  the  bargain. 

There  is  no  question  in  the  case  as  to  the  quantity,  only  as 
to  the  quality,  of  the  lumber  shipped,  and  if  there  were,  the 
record  does  not  sustain  the  statement  in  the  abstract  and  the 
complaint  in  appellants'  brief,  that  one  of  the  appellees,  in 
testifying  to  the  quantity,  read  from  a  coj)y  of  a  statement 
rendered  to  the  appellants  when  one  of  the  appellants  was 
on  the  stand.  The  abstract  prepared  by  appellants  shows  the 
matter  of  which  they  most  complain,  thus : 

*'  Am  in  hard  wood  lumber  business,  and  have  been  6«» 
engaged  for  about  four  years;  have  inspected  and  understand 
inspecting  same.  During  winter  of  1885-6  we  received  four 
cars  of  lumber  from  Iloxie  &  Mellor.  There  were  three 
grades  of  it — firsts  and  seconds,  or  first  and  second  class,  ^com- 
mon,' and  *  mill  culls.' 
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"  Q.  Have  you  any  memorandum,  or  are  you  able  to  say 
liow  much  there  waa  of  each  quality?  A.  I  have,  in  the 
memorandum,  not  as  firsts  and  seconds  as  distinguislLcd  from 
common,  but  firsts  and  seconds,  and  common,  as  lumber  was 
bought. 

'^  Objected  to  by  plaintiffs'  attorney. 

"  The  Court  :  Without  the  witness  made  the  memoran- 
dum himself  at  the  time,  he  can  not  use  it.  (Exception  by 
defendants.) 

"  About  half  of  it  was  *  common  and  better,'  and  the  balance 
'  culls'  and  '  mill  culls.' 

"Q.  Have  you  any  memorandum  made  at  the  time  which 
will  show  accurately  the  amount  of  each  ?  A.  Our  r-ecords 
taken  at  the  time  show. 

"  Q.  Were  they  made  in  the  usual  course  of  business?  A. 
^'es,  sir. 

"Plaintiffs'  object  to  the  memorandum  being  used.  Ob- 
jection sustained  and  exception  by  defendants. 

"  Q.  As  you  inspected  it,  what  was  done  by  way  of  keep- 
ing a  memorandum  ?  A.  A  record  was  entered  m  our  books, 
and  the  cull  and  mill  cull  was  piled  separately^  and  kept  sep- 
arately by  itself. 

'*  Q.  Who  kept  the  record  ?  A.  It  was  kept  by  our 
bookkeeper. 

" Q.     How  did  he  keep  his  record?     Who  called  it  off? 

**  The  Court  :  There  is  no  use  in  following  that  up,  because 
without  the  party  made  a  memorandum  he  can  not  testify 
any  further  about  that 

'*  Mr.  Story  :  Suppose  one  handles  the  lumber  and  decides 
what  there  is,  and  directs  another  man  to  put  it  down. 

*  The  Court.  Your  record  would  not  go  in  evidence  then. 
Without  he  made  a  memorandum  of  it  at  the  time  you  can 
not  even  use  it. 

"Exception  by  defendants. 

"  Q.  Did  3''ou  see  one  made  at  the  time  and  as  the  lumber 
was  inspected  ?     A.     I  did. 

"Q.  Did  you  direct  it,  and  do  you  know  whether  it  is  accu- 
rate or  not? 


536  Appellate  Courts  of  Illinois. 


Vol.  27. 1  Hayden  v.  Hoxie. 


'^ A.  I  know  it  was  accurate,  and  I  gave  iii3truction8  to  that 
effect. 

"Q.     So  you  verified  it  as  the  inspection  proceeded? 

"A.     Yes,  sir. 

^'Q.  Have  you  the  original  memorandum  here  that  was 
made?    A.     Yes,  sir. 

"The  Coukt:  Without  he  made  it  himself,  there  is  no  use 
taking  up  any  time  with  it. 

"  Exception  by  defendants. 

'*  Q.  I  hand  you  some  papers  and  ask  yon  if  yon  can  identify 
from  those  the  memorandum  you  have  referred  to.  A.  There 
are  four  of  them  here,  embracing  the  record  of  the  stock  as 
we  unloaded  it  fi-om  the  four  cars.  They  are  such  as  I  identi. 
lied  and  approved  at  the  time  they  were  made. 

"  Q.     What  do  you  say  as  to  their  being  correct  at  that  time  - 

"A.  They  are  correct ;  and  I  so  verified  them  at  that  time. 
I  identify  them  now  as  the  ones  then  made. 

"  Q.     I  ask  the  witness  to  refresh  his  memory  from   them- 

"Objected  to  by  plaintiffs.  Objection  sustained,  and  excep- 
tion by  defendants. 

"  Q.  Examine  the  papers  which  you  have  just  identified  and 
referred  to,  and  state,  if  you  can,  after  such  examination, 
exactly  what  the  amount  was  of  each  quality  of  lumber  you 
saw  inspected  from  those  four  cars. 

"  Objected  to  by  plaintiffs.  Objection  sustained,  and  excep- 
tion by  defendants. 

"Show  mumorauda,  marked  1,  2,  3 and  4,  offered  in  evidence 
by  defendant,  and  excluded  by  the  court.  Exception  by  the 
defendants  Said  memoranda  show  the  quantity  and  quality 
of  said  lumber  as  per  inspection  by  Harden  Bros. 

"The  value  of  mill  culls  in  Chicago  would  be  nothing;  of 
ulls  about  nine  dollars  at  that  time. 

"  Fully  one-half  of  the  four  cars  of  lumber,  other  than  the 
^common  and  better,' was  either  mill  cull  or  cull,  about  Hie 
same  quantity  of  eacli.'* 

The  law  is  that  a  writing  is  admissible  in  evidence  in  all 
cases  whore  it  was  made  by  the  witness  at  the  time  of  the  fact, 
for  tlie  pur[)ose  of  preserving  the  memory  of  it,  if,  at  the  time 
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of  testifying,  he  can  recollect  nothing  further  than  that  he  had 
accurately  reduced  the  whole  transaction  to  writing.  Kote  1 
to  Sec.  437,  1  Grcenl.  Ev.  This  is  a  rule  of  common  sense^ 
and  it  can  make  no  difference  in  principle,  whgtlier  the  wit- 
ness made  the  writing  himself,  or  was  present  at  the  making 
of  it,  and  then  knew  and  verified  its  accuracy.  Flynn  v.  Gard- 
ner, 3  111.  App.  253. 

But  it  is  a  part  of  the  rule  that  the  witness  can  not,  without 
the  writing,  tell  the  matter  to  be  proved  by  the  writing;  and 
in  practice  the  same  result  is  often  attained  by  "refreshing  the 
memory"  and  permitting  the  witness  to  read,  without  putting 
in  evidence,  what  he  once  knew  and  wrote  or  verified  as  true, 
and  if  then  he  remembers  the  facts,  he  is  permitted  to  testify 
to  what  he  had  forgotten.  Case  last  cited.  But  until  it  is 
shown  by  the  witness'  own  testimony  that  his  memoj-y  needs 
the  aid  of  memoranda  to  refresh  it,  there  cjm  be  no  recourse 
to  them.  Young  v.  Catlett,  6  Duer,  437;  Sanders  v.  Hutchin- 
Eon,  '26  111.  App.  633. 

The  necessity  of  some  mode  of  proving  details  of  arbitrary 
and  isolated  facts,  which  no  memory  can  carry,  and  which  no 
association  of  ideas  can  recall,  is  the  foundation  of  the  rule, 
and  until  the  necessity  appears,  the  rule  does  not  apply.  It  is 
true,  it  may  be  implied  from  the  testimony  of  the  witness — 
"'about  half  of  it  was  common  or  better,  and  the  balance  culls 
and  mill  culls;  fully  one-half  of  the  four  cars  of  lumber,  other 
than  the  common  or  better,  was  either  mill  cull  or  cull,  about 
the  same  quantity  of  each" — that  he  did  not  recollect  with 
exactness  the  respective  quantities,  but  he  nowhere  says  that 
he  did  not,  nor  was  he  asked  whether  he  did  or  not.  If  the 
court  had  admitted  the  memoranda  in  evidence,  it  could  hardly 
have  been  said  to  be  error,  but  it  was  not  error  to  refuse  to 
admit  therri,  so  long  as  the  necessity  was  not  made  expressly 
to  appear.  And  the  appellant  lost  nothing  by  not  being  per- 
mitted to  put  them  in.  The  appellees  put  in  the  appellants' 
statement  as  to  the  first  three  car  loads,  and  if  the  jury  (as 
they  did)  paid  no  attention  to  them,  how  were  the  appellants 
injured  by  the  exclusion  of  the  fourth  ?     Luke  16,  31. 

The  instructions  fairly  put  to  the  jury  the  question  for  them 
to  decide. 
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They  were  told,  in  effect,  that  if  the  himber  was  of  the  qual- 
ity agreed  upon,  the  appellants  must  pay  for  it;  if  not,  they 
should,  as  to  the  portion  inferior,  pay  only  what  it  was  worth, 
less  their  expenses  upon  it. 

There  is  no  error  and  the  judgment  is  affirmed. 

JudgvLe7it  affinned. 


The  American  Exchange  National  Bank  op  Chi- 
cago 

V. 

Chicago  National  Bank. 

BftnkB — Action  on  Checks — Review  qf  Evidence — Presentation  for  Pay- 
ment — Stoppage  of  Payment. 

1.  In  an  action  on  a  check  drawn  on  the  defendant  bank  in  favor  of  a 
third  party  and  by  hiiu  deposited  in  the  plaintiff  bank  in  the  usual  cour^ 
of  business,  after  the  defendant  had  refused  to  certify  it,  upon  a  review  of 
the  evidence,  it  is  held:  That  the  defendant  was  in  funds  with  which  to 
pay  the  check  when  it  was  presented;  and  that  certain  dmfts  and  a  letti^r 
of  credit  were  then  treated  by  the  defendant  as  being  to  the  credit  of  the 
drawer. 

2.  It  seems  that  the  presentation  of  the  check  to  the  defendant's  cashier 
before  the  opening  of  the  bank  and  his  statement  that  payment  had  been 
stopped  and  that  it  would  not  be  paid  if  tendered  for  payment,  rendered 
further  presentation  unnecessary,  the  rights  of  the  parties  being  fixed  by 
the  condition  of  the  drawer's  account  at  that  time. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Swift  &  Campbell,  for  appellant 

There  were  not  sufficient  funds  to  the  credit  of  the  drawer 
of  tliis  check  to  pay  it  when  presented  for  payment.  In  this 
State  a  check  is  such  an  assignment  as  enables  the  drawee  to 
maintain  suit  in  his  own  name  against  the  bank  on  which  the 
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check  is  drawn,  if  sufficient  funds  are  at  the  credit  of  the 
drawer  when  the  check  is  presented  for  payment.  Munn  v. 
Burch,  26  111.  35;  Bank  of  America  v.  Indiana  Banking  Co.,  114 
111.  483.  The  delivery  of  a  check  by  the  drawer  to  the  drawee 
fixes  the  rights  of  the  latter  against  the  former,  but  as  against 
the  bank  on  which  the  check  is  drawn,  presentation  for  pay- 
ment is  necessary  to  fix  the  rights  of  the  drawee.  Shaffner 
V.  Edgerton,  13  111.  App.  137;  Fourth  National  Bank  v.  City 
National  Bank,  68  111.  398.  This  presentation  for  payment 
must  be  made  in  banking  hours.  Bickford  v.  First  National 
Bank,  42  111.  244.  The  check  in  suit  was  not  presented  for 
l)ayment  at  the  interview  which  took  place  between  Mr. 
Blount,  the  messenger  of  appellee,  and  the  cashier  and  assist- 
ant cashier  of  appellant,  before  ten  o'clock  upon  the  morning 
of  June  15th.  As  to  the  request  for  certification,  if  any  such 
request  was  made  by  Mr.  Blount,  it  is  unnecessary  to  say  that 
the  American  Exchange  Bank  was  under  no  obligation  to  cer- 
tify. The  holder  of  a  check  has  no  right  to  demand  from  the 
bank  anything  except  payment  Certification  is  a  mere  matter 
of  accommodation,  and  it  is  entirely  at  the  option  of  the  bank 
to  certify  or  not.  Daniel  on  Negotiable  Inst.,  Sec.  1601. 
The  fact  that  appellant  stamped  the  check  "  payment  stopped  " 
does  not  prevent  its  availing  itself  of  the  defense  of  want  of 
funds. 

"The  rule  is  well  settled  that  unless  the  representation  of 
the  party  to  be  estopped  has  also  been  really  acted  upon,  the 
other  party  acting  differently,  that  is  to  say,  from  the  way  he 
would  otherwise  have  kcted,  no  estoppel  arises."  Bigelow  on 
Estoppel,  p.  649;  Hefner  v.  Vandolah,  57  111.  520;  Ball  v. 
Hooten,  85  111.  159. 

"  It  is  also  well  established  that  in  order  to  the  estoppel 
there  must  have  been  knowledge,  actual  or  constructive,  by 
the  party  making  the  representation,  that  the  other  party 
intended  at  the  time  to  act  upon  it"  Bigelow  on  Estoppel) 
p.  529;  Andrews  v.  Lyons,  11  Allen,  349. 

The  onus  is  npon  appellee  to  show  it  has  been  injured  or 
prejudiced  because  appellant  assigned  as  a  reason  for  non-pay- 
ment that  payment  had  been  stopped,  instead  of  assigning  as  a 
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reason  that  there  were  no  funds,  or  (as  it  had  a  right  to  do) 
failing  or  refusing  to  assign  any  reason  whatever.  Althorp 
V.  Bcckwith,  14  111.  App.  628. 

The  giving  of  a  wrong  or  even  a  false  reason  for  an  act, 
docs  not  prevent  the  partj  from  afterward  availing  himself 
of  the  true  reason.  Ljnch  v.  Stone,  4  Den.  356;  Smith  v. 
Douglass,  4  Daly,  191. 

**Mere  acquiescence  or  waiver  without  consideration  is  not 
binding  if  a  change  of  purpose  will  not  affect  the  rights  of 
others."  Bigelow  on  Estoppel,  p.  56S-,  Ripley  v.  ^tna  Insur- 
ance Company,  30  K  Y.  136,  164. 

The  bank  was  certifying  checks  of  Kershaw  &  Co.  when 
this  check  was  presented  under  a  special  agi'eeraent  which  pro- 
vided that  this  particular  check  should  not  be  paid.  Not  only 
was  the  bank,  therefore,  at  liberty  to  refuse  payment  of  this 
check,  but  it  was  its  duty  to  refuse.  First  National  Bank  v. 
Pettit,  41  111.  492. 

The  drawer  of  the  check  had  a  right  to  stop  payment  as 
against  the  drawee,  and  appellee  stands  in  no  better  position. 
This  check  was  given  upon  June  13th  to  correct  an  error  in  a 
previous  check.  It  does  not  appear  that  it  was  presented  at 
all  until  the  afternoon  of  June  14th,  when  it  was  presented 
for  certification,  and  not  for  payment.  Meanwhile  the  drawee 
had  failed,  owing  the  drawer  $100,000,  so  that  the  drawee 
could  not  have  maintained  any  action  against  the  drawer  for 
this  810,000.  Appellee  took  the  check  with  notice  that  the 
American  Exchange  had  refused  to  certify  it,  and  appellee  has 
never  placed  it  to  the  credit  of  the  drawee,  and  has  never  paid 
any  consideration  for  it. 

Messrs.  Tatham  &  Weestkr  and  Millard  &  Smith,  for 
appellee. 

The  rule  in  this  State,  established  by  a  long  line  of  decisions, 
is  that  when  a  depositor  draws  his  check  on  his  banker,  such 
check  operates  to  transfer  the  sum  therein  named  to  the  payee* 
provided  the  depositor  has  on  deposit  a  sufficient  sum  to  pay 
the  check  at  the  time  it  is  presented  for  payment.  Munn  v. 
Burch,  25  111.  21;  Marine  Bank  of  Chicago  v.  Ogden,  29  111. 


First  District — March  Term,  1888.       641 

Am.  Exch.  Nat.  Bk.  of  Chicacro  v.  Chicago  Nat.  Bk. 

248;  Brown  v.  Leckie,  43  111.  497;  Bickford  v.  First  National 
Bank  of  Chicago,  42  111.  238;  Union  Nat.  Bank  v.  Oceana 
County  Bank,  80  111.  212;  National  Bank  of  America,  v.  Indi- 
ana Banking  Co.,  114  111.  483;  Mercliants  Nat.  Bank  v^  Ritz- 
inger,  20  111.  App.  27. 

It  is  not  claimed  that  any  other  check  or  demand  existed 
against  the  balance  of  811,401.17  which  was  in  the  bank  at  the 
close  of  business  on  the  14th,  and  the  mere  retenti  of  the 
Eggleston  check  by  appellant  did  not  constitute  an  acceptance 
on  its  part.     Overman  v.  Hoboken  City  Bank,  2  Vroom,  563« 

Appellant  claims  that  the  two  one  hundred  thousand  dollar 
drafts  and  the  letter  of  advice  have  never  been  paid  and  there- 
fore appellant  could  not  be  held  liable  for  refusing  to  pay  a 
check  drawn  against  a  deposit,  if  it  subsequently  turned  out 
that  the  paper  deposited  was  not  good.  We  understand  the 
law  to  be,  that  when  the  depositor  has  made,  in  good  faith,  a 
deposit  of  the  bills  of  another  bank  supposed  at  the  time  by 
both  parties  to  be  solvent  but  which  in  fact  was  not,  and  the 
amount  so  deposited  was  in  the  ordinary  course  passed  to  the 
credit  of  the  depositor  as  so  much  money,  so  many  dollars,  the 
bank  receiving  such  deposits  has  been  held  to  pay  the  amount 
to  the  depositor  in  good  money,  although  it  may  be  shown, 
as  a  fact,  tliat  the  bills  have  never  been  \md;  and  this  rule  is 
said  to  extend  to  a  bank  which  undertakes  to  make  collection 
for  its  customer  and  pass  the  amount  to  the  credit  of  the  cus- 
tomer. 

When  the  bank  receiving  specific  funds  or  moneys  appro- 
priates such  funds  to  its  own  use,  and  gives  credit  in  the  ordi- 
nary form  to  the  depositor,  there  is  no  bailment  of  the  specific 
funds  or  moneys  received,  and  a  simple  indebtedness  accrues. 
Morse  on  Banks  and  Banking,  43;  Oddie  v.  Nat.  Bank  of  New 
York,  45  N.  Y.  735;  Marine  Bank  of  Chicago  v.  Birney,  28 
III.  90;  Marine  *Bank  of  Chicago  v.  Chandler,  27  111.  525; 
Marine  Bank  of  Chicago  v,  Rushmore,  28  111.  463;  Marine 
Bank  of  Chicago  v.  Ogden,  29  111.  248;  Chicago  Marine  and 
Fire  Ins.  Co.  v.  Carpenter,  28  111.  360. 

The  drawer  has  no  control  over  the  fund  after  he  delivers 
the  check,  and  an  assignment  carries  with  it  the  legal  title  to 
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the  amount  of  money  therein  named  to  each  successive  holder, 
and  the  drawer  can  not  stop  payment.  Union  Nat  Bank  v. 
Oceana  Bank,  80  111.  213. 

Wlien  the  payee  of  the  check  in  snit  presented  it  to  the  ap- 
])ellant  for  certification  on  the  llth  of  June,  it  was  notice  to 
appellant  that  the  fund  had  been  assigned,  and  the  bank  was 
in  duty  bound  to  retain  the  funds  to  meet  it,  if  that  amount 
was  in  the  bank  unincumbered  at  the  time  of  the  presenta- 
tion. 

The  courts  of  this  State  hold  that  the  drawing  of  a  check 
by  a  depositor  on  his  banker,  operates  as  both  a  legal  and  an 
equitcible  assignment  of  the  fund  so  drawn,  if  the  amount  is  in 
the  bank  to  the  credit  of  the  drawer.  Munn  v.  Burch,  25 
111.  35;  Sheffner  v.  Edgerton,  13  111.  App.  132. 

The  legal  effect  of  a  legal  or  an  equitable  assignment  is  well 
known.  The  doctrine  is  well  settled  that  courts  of  law  will 
recognize  and  protect  the  rights  of  the  assignee  of  a  chose  in 
action,  whether  the  a;ssignmont  be  good  at  law  or  in  equity 
only.     Morris  v.  Cheney,  51  111.  452. 

The  law  as  laid  down  in  England  and  fallowed  by  nearly  all 
the  States  in  this  country  and,  as  we  think,  in  Illinois,  is,  that 
in  order  to  protect  his  title  against  the  debtor  it  is  indispen- 
sable that  the  assignee  should  give  notice  of  the  assignment  to 
the  debtor  or  holder  of  the  fund,  for  otherwise  a  priority  may 
be  obtained  by  a  subsequent  assignee  or  the  debt  may  be  dis- 
charged by  a  paym3nt  to  a  subsequent  assignee  before  such 
notice.  Story's  Eq.  Jur.,  Sees.  1046,  1047;  Foster  v.  Black 
stone,  1  M.  &  Keen,  297;  Meux  v.  Bell,  1  Hare  Ch.  R  73; 
Bispham's  Eq.  168;  Adams'  Eq.  145;  Pomeroy's  Eq.  Jur., 
Vol.  2,  Sees.  688-696;  Barrow  v.  Porter,  44  Vt.  587;  Muir 
V.  Schenck,  3  Hill,  228;  Morris  v.  Cheney,  51111.451;  Moore 
V.  Gromlat.  3  III.  App.  442. 

Such  notice  operates  as  a  constructive  transfer  of  posses- 
sion, and  creates  a  trust  in  favor  of  the  assignee  and  a  lien 
thereon.  Adams'  Eq.  Jur.,  p.  161;  Pomeroy's  Eq.  Jur.,  Vol. 
2,  Sec.  688;  Wade  on  Law  of  Notices,  Sees.  435,  436;  Loomis 
V.  Loomis,  26  Vt.  203;  Cladfetter  v.  H.  Cox,  1  Sneed,  330; 
McWilliams  v.  Webb,  32  Iowa,  578;   Murdock  v.  Finney,   21 
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Mo.  138:  Woodbridge  v.  Perkins,  3  Day,  364;  Bank  of  Com- 
merce's Appeal,  73  Tenn.  60;  Muir  v.  Sebenck,  3  Hill,  22y. 

MoKAN,  J.  On  tbe  13th  day  of  June,  1887,  C.  J.  Kersliaw 
&  Co.  drew  their  cbeck  on  the  American  Exchano:e  National 
Bank  of  Chicago,  appellant,  for  $li),000,  payable  to  the  order 
of  M.  Rosenfeld  &  Co.,  and  on  the  same  day  delivered  a  cheek 
to  the  payee.  On  the  14th  of  June,  M.  Rosenfeld  &  Co. 
presented  the  check  to  the  appellant  at  its  bank  for  certifica- 
tion, and  afterward,  on  the  same  day,  deposited  the  check  with 
appellee.  Appellant  refused  to  certify  the  check  when  it  was 
so  presented.  The  check  was  received  by  appellee  in  the 
usual  course  of  business  on  the  14th,  and  on  the  morning  of 
the  15th  of  June,  the  appellee  presented  the  check  to  the 
cashier  and  assistant  cashier  of  appellant  before  the  opening  of 
the  bank  on  that  day,  and  explained  to  it  why  the  check  had 
been  given.  Immediately  upon  the  opening  of  the  bank  at 
ten  o'clock,  the  appellee,  through  its  messenger,  Fred  M. 
Blount,  presented  the  check  to  appellant  and  demanded  pay- 
ment of  the  same.  The  appellant  took  the  check  when  pay- 
ment was  demanded  and  endorsed  ujx)n  it  the  words,  "  Amer- 
ican Exchange  National  Bank,  Chicago,  returned  account 
payment  stopped,"  and  returned  it  to  the  messenger  refus- 
ing to  pay  the  same.  The  check  was  never  paid.  On  the 
14th  day  of  June,  the  day  the  check  was  first  presented  to  the 
appellant  for  certification,  the  books  of  appellant  showed  a 
credit  to  the  account  of  C.  J.  Kershaw  &  Co.  of  funds  .on  hand 
in  the  amount  of  $11,401.17.  This  balance  was  on  the  books 
of  the  appellant  on  the  14th  at  the  time  the  check  was  first 
presented,  and  was  continued  on  the  books  until  the  bark 
opened  on  the  morning  of  the  15th.  This  balance  was  there 
when  the  messenger  talked  with  the  cashier  and  the  assistant 
cashier  before  the  opening  of  the  bank  on  the  15th.  The 
appellant  at  the  time  of  the  interview  between  the  messenger 
and  the  cashier  on  the  morning  of  the  15th,  stated  that  pay- 
ment of  the  check  was  stopped,  and  that  was  the  only  reason 
given  why  the  bank  would  not  pay  it 

The  appellant  received  its  instructions  to  stop  payment  of 
the  $10,000  check  from  C.  J.  Kershaw  &  Co.,  on  the  evening 
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of  the  14tli  of  June,  and  clainisthat  it  was  notified  to  the  same 
effect  on  the  morning  of  the  15th.  Both  notices  were  sabse- 
qiient  to  the  presentation  of  the  check  in  suit  for  certification 
and  its  transfer  to  appellee.  At  the  time  of  the  interview 
with  the  cashiers  of  appellant  on  tlie  morning  of  the  15th  of 
June,  and  also  at  the  time  of  the  presentation  of  the  $10,00t) 
check  for  payrasnt  at  the  opening  of  the  bank,  appellant  held 
in  its  possession  for  the  account  of  C.  J.  Kershaw  &  Co.,  two 
drafts,  each  for  the  sum  of  $100,000,  one  payable  to  the  order 
of  C.  J.  Kershaw  &  Co.,  the  other  to  the  order  of  appellant; 
also  a  letter  of  advice  which  appellant  had  received  to. the 
effect  that  Messrs.  Wilshire,  Eekart  &  Co.,  of  Cincinnati,  had 
deposited  $200,000  to  the  credit  of  appellant  for  the  use  of  C. 
J.  Kershaw  &  Co.,  from  which  appellant  deducted  $800  for 
exchange,  leaving  a  total  credit  to  C.  J.  Kei-shaw  &  Co.  of 
§399,200,  which  would  mike,  if  credited  on  the  books,  together 
with  the  811,401.17  carried  over  from  the  14:th,  a  total  credit 
to  C.  J.  Kershaw  &  Co.,  of  $410,601.17,  on  the  morning  of 
the  15th. 

Appellant  did  not  enter  the  credit  of  the  two  drafts  and 
letters  of  advice  on  the  books,  immediately  on  receiving  the 
sttine,  but  the  drafts  aftd  letters  were  about  12:30  or  one 
o'clock  p.  M.,  upon  the  15th,  placed  to  the  credit  of  C.  J.  Ker- 
shaw &  Co.,  on  the  books  of  appellant. 

On  the  13th  day  of  June,  C.  J.  Kershaw  &Co.  issued  their 
check  to  D.  Eggleston  &  Son  for  $256,878.18,  which  check 
was  de])0sited  by  D.  Eirgleston  &  Son  with  appellant  on  the 
same  day.  Eggleston  ife  Son  and  C.  J.  Kerehaw  &  Co.  both 
kept  their  accounts  with  appellant.  Appellant  did  not  charge 
the  check  to  C.  J.  Kershaw  &  Co.'s  account  at  anv  time  until 
after  the  o])ening  of  the  bank  for  business  on  th^  morning  of 
the  15th.  They,  however,  gave  credit  to  D.  Eggleston  &  Son 
for  the  amount  of  the  check  on  the  13th,  the  day  of  its 
deposit,  but  on  the  morning  of  the  14tli,  after  an  interview 
with  D.  Eggleston  &  Son,  appellant  reversed  the  credit  to 
Eggleston  &  Son,  and  charged  back  to  them  the  amount  of 
the  check  credited  the  day  before. 

During  the  whole  of  the  14th,  the  day  the  check  in  suit  was 
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presented  to  appellant  for  certification,  and  at  the  time  it  was 
assigned  and  delivered  to  appellee,  C.  J.  Kersliaw  &  Co.  had 
upward  of  $11,4)1.17  of  funds  in  the  hands  of  appellant,  the 
last  named  snm  being  the  amount  on  hand  at  the  close  of 
business  on  the  14th. 

On  the  morning  of  the  16th  after  the  two  $100,000 
drafts  and  letter  of  advice  had  been  received,  the  ajipellant, 
for  the  first  time,  charged  up  to  0.  J.  Kershaw  &  Co.,  the 
Eggleston  &  Son  check  of  $256,878.18. 

Some  checks  of  C.  J.  Kershaw  &  Co.  were  certified  on  the 
morning  of  the  15th  before  the  check  in  suit  was  presented 
for  payment,  but  it  is  not  shown  by  the  evidence  what  was 
the  amount  or  numbor  of  such  checks.  A  list  of  the  Kershaw 
checks  in  the  order  in  which  they  were  certified  by  appellant 
that  day  was  presented  by  the  paying  teller  and  is  in  evidence 
and  there  is  some  proof  tending  to  show  that  appellee's  agent, 
stood  sixth  or  seventh  in  the  line  in  front  of  the  paying  teller's 
window  in  the  morning,  and  from  this  it  is  argued  that  at  least 
the  first  six  checks  shown  on  the  paying  toller's  list  were  cer- 
tified before  the  one  in  suit  was  presented,  and  that,  therefore, 
when  it  was  presented,  Kershaw  &  Co.  Avere  not  in  funds, 
even  if  the  two  $100,000  drafts  and  the  letters  of  credit  be 
counted  as  to  their  credit  on  the  morning  of  the  15th.  The 
difficulty  with  this  argument  is  that  it  assumes  that  all  the  per- 
sons who  stood  ahead  of  appellee's  agent  in  the  line,  presented 
and  obtained  the  certificate  of  Kershaw  checks. 

There  is  no  evidence  in  the  record  to  justify  such  assumption 
Thougli  ap{)ellee's  agent  stood  sixth  in  line,  there  is  nothing 
to  show  that  he  did  not  present  the  second  or  third  Kershaw 
check  that  was  presented  to  the  cashier  that  morning.  As- 
suming that  the  two  drafts  and  the  letter  of  credit  were  to 
the  credit  of  Kershaw  &  Co.,  on  the  morning  of  the  15th, 
appellant  has  failed  to  prove  that  there  was  not  funds  sufli- 
cient  to  pay  appellee's  check  at  the  time  it  was  presented  and 
})ayment  demanded. 

But  appellant  contends  that  the  two  drafts  and  the  letter  of 
credit  was  not  to  the  credit  of  Kershaw    &   Co.    till  after 

You  XXYII  M 


54G  Appellate  Courts  of  Illinois. 

Vol.  27.]  Winston  v.  The  Dorsett  Pipe  and  Paving  Co. 

twelve  o'clock  on  the  15th,  and  therefore  there  were  no  funds 
to  pay  this  check  when  it  was  presented. 

It  is  true  that  it  appears  that  the  drafts  and  letter  of  credit 
were  not  entered  on  the  books  to  the  credit  of  Kershaw  ife 
Co.  (rill  afternoon,  but  it  appears  to  us  to  be  fairly  established 
by  the  evidence,  that  as  between  appellant  and  Kershaw,  these 
drafts  and  the  letter  of  credit  were  treated  as  being  to  Ker- 
shaw &  Co.'s  credit  from  10  o'clock  in  the  mprning.  We 
can  explain  appellant's  conduct,  in  charging  the  Eggleslon 
check  and  continuing  to  certify  Kershaw  &  Co.'s  checks  during 
the  forenoon  of  the  15th,  on  no  other  theory. 

There  appears  to  us,  also,  to  be  strong  reason  for  holding 
that  the  presentation  of  the  check  in  suit  to  appellant's 
cashier  before  the  opening  of  the  bank,  and  his  statement  to 
appellee's  agent  that  the  payment  of  the  check  had  been 
stopped,  and  that  it  would  not  be  paid  if  tendered  for  pay- 
ment, rendered  any. further  presentation  of  the  check  un- 
necessary, and  that  the  rights  of  tlie  parties  would  be  deter- 
mined by  the  condition  of  Kershaw  &  Co.'s  account  at  that 
time,  as  we  have  seen  there  was  then  to  the  credit  of  said 
account,  on  the  books  of  the  bank,  sufficient  funds  to  pay  tlic 
chtBck.  We  do  not  deem  it  necessary  to  elaborate  this  ques- 
tion. If  the  latter  position  is  not  legally  tenable,  we  are  sat- 
isfied that  the  judgment  is  sustained  on  the  ground  that  when 
the  check  was  presented  to  the  teller  for  payment  there  was 
then  funds  to  the  credit  of  the  drawers  sufficient  for  the  pay- 
ment of  said  checks. 

The  judgment  of  the  Superior  Court  will  be  affirmed. 

Judgment  affirmed. 

Gary,  J.,  took  no  part  in  deciding  this  case. 


Frederick  H.  Winston  et  al. 

V. 

The  Dorsett  Pipe  and  Paving  Company. 

Corporations— Stock  Lxah'ilitif  as  heftreet   Stockholders — Agrtement- 
Validiffj  of  Subscription  *' in  Trust, '^ 
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1.  An  agreement  operating  between  the  stockholders  of  a  corporation 
only,  for  an  apportionment  of  their  several  stock  liabilities,  is  neither  con- 
trary to  law  nor  public  policy. 

2.  Upon  a  bill  filed  by  a  stockholder  to  wind  up  a  corporation,  and  to 
have  an  assessment  made  upon  the  unpaid  stock  for  the  payment  of  debts, 
it  is  held:  That,  as  between  the  stockholders,  the  estate  of  one  of  the  sub- 
scribers to  the  capital  stock  of  the  corporation  is  not  liable  on  certain  shares 
subscribed  for  "  in  trust,'*  and  that  the  court  properly  reserved  the  right  to 
make  further  assessments  if  necessary. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Oliver  H.  Horton,  Judge,  presiding. 

This  is  a  bill  in  equity  filed  by  Frederick  H.  Winston,  under 
Sec.  26,  Chap.  32,  E.  S.,  to  wind  up  the  Dorsd;t  Pipe  and  Pav- 
ing Company,  a  corporation  for  pecuniary  profit,  organized  in 
1881,  in  pursuance  of  said  chapter  32.  The  bill  alleges  that 
the  capital  stock  was  $125,000,  and  the  original  subscriptions 
were  as  follows: 

D.  H.  Dorsett,  250  shares,  $25,000 

J,  S.  Waterman,  100     «  10,000 

Joseph  Stockton,  100     "  10,000 

M.  S.  Chase,  100     "  10,000 

J.  P.  Ellacott,  10     "  1,000 

F.  S.  Winston,  Jr.,  3     "  300 

J.  S.  Waterman,  trustee,    637      «  08,700 

F.  n.  Winston,  60      «  5,000 


1,250  $125,000 

That  the  company  became  hopelessly  insolvent  in  August, 
1882,  and  so  remains;  that  it  is  indebted  in  about  the  sum  of 
$10,000  to  various  parties;  that  judgments  have  been  entered 
against  it,  and  executions  issued  thereon,  demand  made  upon 
the  proper  officers  of  the  company  for  payment  thereof,  pay- 
ment refused  and  said  executions  returned  unpaid ;  that  there 
is  money  enough  duo  on  the  stock  subscriptions  to  pay  the 
debts;  that  the  affairs  of  the  company  have  been  mismanaged 
by  its  officers,  directors  and   agents;  that  Watefman  is  dead. 
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and  A]<Jen  an«l  B:»b*mJon  are  his  execntore  and  are  made 
defendants;  prays  for  a  receiver,  and  that  upon  the  exhaustion 
of  the  assets  of  the  comi-anr  an  assessment  may  be  made 
upon  the  unpaid  stock  for  the  payment  of  whatever  debts 
remain  against  the  cora».^nv. 

Tlie  answer  of  the  executors  of  Waterman  sets  up  as  a 
defense  tliat  the  alleged  subscription  by  said  Waterman  of  637 
fchares  was  made  by  him  as  trustee  for  the  corporation  and  the 
other  subscribers  to  the  capital  stock,  and  at  the  request  of  all 
the  other  stockholders,  including  said  complainant,  under  an 
ajrreement  and  understandino:  with  them  that  he  should  not  be 
liable  u]>on  said  stock,  and  that  his  subscription  therefor,  as 
trustee,  was  only  formal,  to  enable  the  corporation  to  organize, 
and  that  said  stock  was  to  be  subscribed  for  and  issued  to 
other  parties,  and  that  subsequently  over  400  shares  of  the 
stock  set  down  to  said  Waterman  as  ti'ustee  was  issued  as 
original  stock  by  said  company  to  other  parties,  without  the 
intervention,  control  or  action  of  said  Waterman;  that  it 
never  was  at  any  time  claimed  by  any  of  the  stockholders  of 
said  company,  while  said  company  was  solvent,  that  said 
Waterman  was  liable  upon  said  subscription  of  637  shares  of 
stock,  or  that  he  had  any  interest  therein  or  control  over 
the  same;  that  he  had  never  paid  any  assessments  upon  said 
stock,  but  the  assessments  upon  tlie  same,  in  so  far  as  they 
were  paid,  were  paid  by  other  parties  to  whom  the  stock  was 
issued  by  said  company,  without  any  transfer  or  assignment 
by  said  Waterman,  either  individually  or  as  trustee;  that  said 
Waterman  in  his  lifetime  advanced  and  paid  large  sums  of 
money  to  said  company;  denies  that  Waterman  is  liable  to 
the  creditors  or  stockholders  of  said  company  in  any  sum  or 
amount  whatever. 

On  the  hearing,  the  Circuit  Court  decreed  (among  other 
things)  that  the  estate  of  Waterman  was  not,  so  far  as  tlie 
other  stockholders  are  concerned,  liable  on  the  subscription 
of  said  Waterman,  as  trustee  for  the  six  hundred  and  thirty- 
seven  shares,  but  directed  an  assessment  of  $.3943  on 
^  dollar  of  stock  of  the  other  one  hundred  shares  held  by 
rman's  estate,  the  seventy  shares  held  by  Stockton,  fifty 
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lield  by  Winston  and  one  hundred  by  Chase,  and  by  the  decree 
the  court  reserved  the  right  to  make  a  further  order  for  an 
asseesment  or  assessments,  if  the  same  shall  be  needed,  to  pay 
in  full  the  debts  and  liabilities  thereinbefore  allowed,  tof]fether 
with  the  costs  of  the  proceeding  and  receiver's  charge  to  be 
thereafter  allowed ;  and  the  court  also  reserved  the  right  to 
inquire  into  and  further  adjust  the  equities  of  the  stockhold- 
ers among  themselves,  if  need  be,  and  to  make  such  other  and 
further  orders  and  decree  as  shall  be  equitable  and  proper  for 
the  final  dis|X)sition  of  the  suit  From  that  decree  Winston, 
Stockton  and  Chase  appeal. 

Messrs.  G.  W.  &  J.  T.  Kretzinobr,  for  Frederick  H.  Win- 
ston, appellant,  and  Messrs.  Paok  &  Booth,  for  Joseph  Stock- 
ton and  Marvin  S.  Chase,  appellant.  • 

The  trust  sought  to  be  established  by  the  defendant  execu- 
tors is  an  express  trust.  The  terms  and  conditions  of  such 
trust  rest  wholly  in  parol.  The  evidence  is  too  uncertain  and 
indefinite  to  enable  a  court  in  chancery  to  find  the  subject  of 
the  trust,  or  the  interest  of  the  cestui  que  trust  without  which 
no  trust  can  be  found  or  enforced. 

No  declaration  of  trust  was  ever  made  by  Waterman.  No 
eestui  que  trust  was  ever  named.  Clark  v.  Quaekenboss,  27 
111.  260;  Langtry  v.  Langtry,  51  111.  458;  Wheeler  v.  Smith, 
9  How.  79;  Story's  Eq.  Jur.,  Sec.  979a. 

A  stockholder  can  not  sustain  the  relation  of  trustee  to  the 
company,  either  as  the  subscriber  (as  found  in  the  decree)  or 
purchaser  of  its  stock.  In  a  legal  sense  the  corporation  and 
the  stockholders  ai-e  identical ;  the  former  is  the  legal  aggre- 
gation of  the  latter.  A  corporation  can  not  thus  deal  in  its 
own  stock,  and  any  attempt  so  to  do  is  wholly  void  in  law  and 
equity.  Verplanck  v.  Mercantile  Ins.  Co.,  37Cal.  30 ;  Green's 
Brice's  Ultra  Vires,  98;  Mechanics  Bank  v.  N.  &  N.  H.  E. 
R.  Co.,  13  N.  T.  627. 

"Conditional  subscriptions  are  not  contemplated;  they 
would  be  a  fraud  upon  the  commonwealth."  P.  &  S.  R.  R. 
Co.  V.  Biggar,  34  Pa.  St.  457;  Bavington  v.  P.  &  S.  R.  R- 
Co.,  34  Pa.  St.  368;  Baile  v.  C.  C.  Educational  Society,  47 
Ind.  117. 
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By  this  subscription  Waterman  created  a  liability  against 
himself  and  in  favor  of  the  corporation  and  all  parties  in  inter- 
est which  could  not  be  enforced  in  law  or  in  equity  by  the 
corporation  or  creditors  against  his  unknown  cestuis  que  trust. 
All  calls  and  assessments  upon  this  subscription  must  have  been 
made  against  Waterman  personally,  the  legal  title  being  in 
him.  Crease  v.  Babcock,  10  Mete.  545;  Hale  v.  Walker,  31 
Iowa,  352;  Fisher  v.  Selfgman,  73  Mo.  9;  Muir  v.  Glasgow 
Bank,  L.  R  4,  H.  L.  358. 

The  liability  to  pay  calls  attaches  to  the  holder  of  the  legal 
title  only.     Henkle  v.  Salem  M.  Co.,  39  Ohio  St.  552. 

Any  agreement  between  Waterman  and  any  or  all  of  his  co- 
subscribers  to  the  effect  that  his  subscription  for  the  $63,700 
as  trustee,  should  be  only  "  formal,"  would  be  in  violation  of 
the  charter  and  provisions  of  law  nnder  which  the  franchise 
to  be  a  corporation  was  granted  by  the  State,  and  therefore 
wholly  void.  Baile  v.  C.  C.  Educational  Society,  47  Md.  117; 
Corwith  V.  Culver,  69  III.  502;  G.  &  S.  R.  R.  Co.  v.  Enner, 
116  III.  55;  Melviu  v.  Lamar  Insurance  Co.,  80  III.  446;  P. 
&  S.  R.  R.  Co.  V.  Biggar,  34  Pa.  St.  454;  Bavington  v.  P.  & 
S.  R.  R.  Co.,  34  Pa.  St.  358. 

If  the  subscription  of  J.  S.  Waterman,  as  trustee,  for 
$63,700  "  was  only  formal  to  enable  the  company  to  organize," 
as  averred  in  the  answer,  and  was  not  rea^,  and  no  liability 
thereon  attached  as  against  Waterman,  then  and  in  that  case 
that  amount  of  stock  was  not  subscribed  within  the  meaning  of 
the  general  incorporation  law  as  construed  by  the  Supremo 
Court  in  the  above  case,  and,  therefore,  no  liability  attached  to 
the  other  subscribers.  S.  &  B.  R.  R.  Co.  v.  Gould,  2  Gray, 
278;  Atlantic  Cotton  Mills  v.  Abbott,  9  Cush.  424 ;  R.  M.  I). 
&  S.  Steamboat  Co.  V.  Sewall,  Adrn'r,  78  Me.  168;  Temple 
V.  Lemon,  112  111.  55. 

Messrs.  Wilson  &  Moork,  for  the  executors  of  J.  S- 
Waterman,  appellees. 

Garnett,  p.  J.  The  decree  in  this  case  seems  to  be  satis- 
factory to  the  creditors  of  the  Dorsett  Pipe  and  Paving  Com- 
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panv;  no  creditor  is  complaining  thereof ;  but  the  appealing 
co-stockholders  of  Waterman  deny  the  propriety  of  exempting 
his  estate  from  pro  rata  assessment  on  his  subscription  as 
trustee  for  637  shares  of  stock.  The  practical  effect  of  the 
decree  is  to  compel  the  other  stockholders  to  assume  the  liabil- 
ity of  Waterman's  estate  on  the  637  shares.  The  ruling  of 
the  Circuit  Court  does  not  transgress  the  rule  of  public  policy 
which  prohibits  arrangements  between  stockholders  by  which 
some  or  ail  of  them  may  evade  responsibility  to  the  creditors 
of  the  corporation.  There  is  no  rule  of  law  or  public  policy 
which  hinders  any  agreement,  operative  between  the  stock- 
holders only,  for  an  apportionment  of  their  several  stock  lia- 
bilities. The  interests  of  the  creditors  are  not  in  any  way 
affected  by  such  agreements,  nor  is  the  corporation  itself  there- 
by barred  of  recovering  from  each  subscriber  the  full  face  of 
the  stock  for  which  he  agreed  to  pay.  This  is  simply  and 
solely  a  question  between  stockholders.  At  the  hearing  of 
the  case  in  the  court  below,  evidence  was  given  tending  to 
show  that  when  all  the  shares  but  637  had  been  taken  and  the 
names  of  the  subscribers  written  on  the  subscription  list 
opposite  the  several  amounts  thus  taken,  a  question  arose  as  to 
the  remaining  637  shares.  There  being  no  person  who  wanted 
those  shares,  a  suggestion  was  made  that  Waterman  should 
subscribe  therefor  as  trustee  for  the  other  stockholders;  he 
inquired  about  the  liability,  was  answered  that  so  far  as  the 
stockholders  were  concerned,  there  would  be  no  liability  on 
his  part,  and  thereupon  he  wrote  his  name  as  it  appears  in  the 
subscription  list,  with  the  word  "  trustee  "  following  and  the 
figures  637  opposite.  All  this  happened  when  the  appellants 
and  all  other  stockholders  were  present,  and  we  do  not  per- 
ceive why  that  agreement  of  the  stockholders  should  not  now 
be  enforced.  Counsel  for  appellants  has  vigorously  combated 
certain  of  the  facts  stated  above,  but  making  all  due  allowance 
for  the  admissible  evidence  given  for  appellants,  we  find  there- 
in nothing  inconsistent  with  the  foregoing  statement  Should 
there  be  a  failure  to  collect  on  the  stock,  other  than  the  637 
shares,  sufficient  money  to  pay  the  debts  and  costs,  we  must 
presume  that  proper  measures  would  be  adopted  by  the  court 
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i:r5  xl.i'  sLe  w.^-'d  rav  the  p'aintiffsthe  amonntof  their  claim 
or  sec; re  :U  ::  iKev,  the  j»'a:ntitif.s  would  not  attach  said  goods, 
ai*i  if  v-»a  further  lie!ieve  fn»m  the  evidence  that  such  prom- 
i^-?,  it  made,  was  for  the  pnrjx^se  of  securing  and  promoting 
Lc-r  own  pirK-na]  advantage  and  protecting  her  interest  in  said 
irv--»'i>  bv  1. re  vent  ins:  the  levv  of  said  attachment,  or  was  to 
j«<n:  ;re  &^»ine  oiher  sutxstaniial  and  material  advantac^c  or  bene- 
lit  to  her,  the  said  A'ice  E.  Bates,  and  if  yon  further  believe 
fr  »ra  the  evidence  that  the  plaintitfs,  in  consideration  of  such 
proui'>ej^  if  such  a  promise  was  made,  did  not  commence  said 
aitachnient  suit,  but  refrained  from  doing  so  by  reason  of  said 
promise  rif  you  Wieve  such  promise  was  made),  tlien  the 
c«:»nrt  instructs  yon  that  such  promise,  if  made,  was  upon  a  valid 
Consideration,  and  the  law  would  not  require  such  a  promise 
^^if  madtM  to  be  in  writing." 

And  refused,  when  asked  by  appellant,  this: 
*'If  i!ie  jury  lind  from  the  evidence  that  Mrs.  Alice  E. 
Bates  did  ask  the  jilainliffs  not  to  attach  the  property  of  Rial! 
*V  Bates,  and  did  promise  that  she  would  pay  their  claim 
against  Kiall  &  Bates  if  they  would  not  attach,  still,  if  they  do 
not  believe  from  the  evidence  that  the  plaintiff  had  legal 
grounds  for  such  attachment,  then  the  jm-y  should  find  for  the 
defendants." 

The  case  in  this  State  coming  nearest  to  the  support  of 
apj^ellees'  position  u|>on  these  instructions,  is  Borchscnius  v. 
Canutson,  I'^U  111.  82.  There  Borchscnius  held,  as  security 
for  money,  a  policy  on  the  life  of  one  Irgens  (since  dead)  on 
which  he  had  paid  premiums.  The  widow  agreed  witli  him, 
that  if  he  would  surrender  the  policy,  she  would  pay,  and  the 
policy  being  surrenderd,  she  received  the  money  as  her 
widow's  award.  The  cases  of  Eddy  v.  Robert^  17  111.  505; 
W.ilson  V.  Bevans,  58  111.  232,  and  Meyer  v.  Hartman,  72  111, 
442,  are  upon  promises  upon  sufficient  consideration  between 
the  original  debtor  and  the  defendant,  by  which  the  defend- 
ant undertook  to  pay  debts  of  the  promisee,  and  such  promises 
are  in  those  cases,  held  to  be  not  within  the  statute  of  frauds, 
•uid  being  for  his  benefit,  may  be  sued  upon  by  the  creditor 
[)  was  to  be  paid. 


First  District — March  Term,  1888.       5oo 


Bates  V.  Sandy. 


In  Clifford  v.  Lnhrin^,  69  111.  401,  the  original  contractor 
having  failed  to  perform,  and  the  sub-contractor  refusing  to 
go  on,  the  promise  by  the  owner  to  the  sub-contractor  was  to 
pay  for  work  thereafter  done.  Hite  v.  Wells,  17  111.  88, 
seems  difficult  to  distinguish  from  tlie  case  iirst  cited,  but  it 
is  the  duty  of  this  court  to  conform  to  the  latest  decision 
of  the  Supreme  Court,  if  they  are  conflicting. 

But  in  the  case  in  100  111.,  and  in  Curtis  v.  Brown,  5  Cush. 
491,  there  cited,  an  element  existed  and  was  relied  upon  as  a 
ground  of  decision  that  does  not  appear  in  this  case.     The 
promisee  had  something  of  value  to  surrender.     Here,  for  all 
that  appears,  appellees  had  no  ground  for  an  attachment,  and . 
so,  by  their  promise  not  to  attach,  did  not  forego  any  privilege  \ 
or  abandon  any  right.     The  instruction  is  not  based  ufxjn  the 
hypothesis  that  the  appellees  even  believed  that  they  had  any 
ground  for  an  attachment,  if  that  would  have  brought  them 
within  the  rule  in  Daffin  v.  Koberts,  9  111.  App.  103;   McKin- 
ley  v.  Watkins,  13  111.  140;  and  Miller  v.  Hawker,  66  111.  185. 
I     A  promise  not  to  abuse  the  process  of  the  court  (Brace well  ( 
v.  Williams,   11  L.  K.  C.  B.  198)  or  to  forbear  suit  upon  an 
unfounded  claim  (Knotts  v.  Preble,  50  111.  226;  Mulholland  v. 
Bartlett,  74  111.  58),  is  no  consideration  for  a  promise  to  pay. 

The  principle  of  the  instruction  asked  for  by  the  appellant 
was  therefore  right,  at  least  to  the  extent  that  the  appellees 
should  have  had  an  honest  belief  that  they  had  a  right  to 
attach,  but  in  leaving  to  the  jury  whether  they  had  "  legal  " 
grounds,  was  wrong.     The  law  is  not  to  be  left  to  the  jury. 

The  conversation  with  Hall,  testified  to  by  A.  C.  Sandy, 
was  not  evidence  against  the  appellant.  If  he  was  an  agent, 
his  statements,  not  part  of  any  business  he  was  doing  for  his 
principal,  were  not  evidence.  Bansley  v.  Brockway,  ante, 
p.  410.  This  evidence  might,  perhaps,  not  have  been  dee  ned 
60  material  as  to  require  a  reversal  of  the  judgment,  if  there 
were  no  other  error. 

Whether,  if  there  had  been  such  circumstances  as  gave  ap- 
pellees the  right  to  attach,  forbearance  would  be  such  a  new 
and  sufficient  consideration  for  a  promise,  as  to  take  the  case 
out  of  the  statute,  is  a  debatable  question.     ^^  Extreme  cases 
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make  bad  law,"  but  no  case  cited  i&  quite  so  extreme  as  to 
sustain  that  proposition.  For  the  error  in  giving  the  instr no- 
tion on  behalf  of  appellees,  the  judgment  is  reversed  and  the 
cause  remanded. 

J3eve7*sed  and  rema?i<lecL 


The  New  York  and   Chicago  Grain  and  Stock 

Exchange 

V. 

H.  B.  Mellen. 

Gaming — Action  to  Recover  Money  Lost — Sees.  130  and  132,  Cnminal 
Code — Chance. 

1.  The  loser  of  money  loflt  in  such  gaming  as  is  prohibited  by  Sec.  130, 
Criminal  Code,  may  maintain  an  action  for  its  recovery. 

2.  Traftic  in  differences  which  are  determined  by  chance  is  gaming 
within  the  meaning  of  Sec.  130,  Criminal  Code. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  EicHARD  S.  TuTHiLL,  Judgc,  presiding, 

Messrs.  Bisbee,  Ahrens  &  Decker,  for  appellant 

Mr.  Nathaniel  0.  Sears,  for  appellee. 

MoRAN,  J.  Appellee  brought  his  action  in  the  court  below  to 
recover  money  paid  by  him  to  appellant  on  certain  dealings  in 
grain  or  stocks.  The  alleged  "dealings"  were  carried  on  by 
the  aid  of  a  device  which  the  witnesses  call  a  clock.  This 
clock  is  a  piece  of  machinery  that  works  automatically.  The 
quotations  are  printed  on  cards  ranging  from  one-eighth 
to  one-half  cent,  there  being  an  equal  number  of  each. 
Fifteen  hundred  and  sixty  of  these  quotations  are  placed 
in  the  machine  after  having  been  first  thrown  together  and 
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mixed  up  on  a  table.  At  half  past  ulne  o'clock  in  the  morn- 
ing the  machine  begins  to  give  the  market.  The  quotations 
appear  one  above  the  other,  the  upper  showing  the  rise  and 
the  lower  the  decline  of  the  market,  the  upper  being  called 
first  and  the  lower  one  next. 

As  soon  as  called,  the  quotations  are  placed  on  a  blackboard. 
On  some  of  the  cards  are  printed  as  well  as  the  fractions  above 
stated,  the  word  "  wheat,"  on  others  the  name  of  some  stock. 
The  regular  market  price  of  each  commodity  supposed  to  be 
dealt  in  is  placed  on  the  blackboard  every  morning,  and  the 
cards  having  the  name  of  the  particular  article  wou^d,  as  they 
came  from  the  upper  or  lower  aperture  of  the  clock,  show  the 
advance  or  the  depreciation  of  the  commodity. 

The  clock  gave  quotations  every  half  minute,  and  those 
who  dealt,  bought  or  sold  at  the  price  which,  for  the  time 
being,  was  shown  on  the  blackboard,  and  the  usual  j^ractice  was 
to  close  out  the  deal  on  the  next  quotation  that  changed  the 
price,  by  the  payment  of  diflferences. 

That  tliis  kind  of  dealing  was  gaming,  within  the  prohibi- 
tion of  our  statute,  can  scarcely  be  doubted.  The  quotations 
on  the  blackboard  were  determined  by  the  chance  operation 
of  the  clock  instead  of  any  actual  sales  of  the  particular  arti- 
cle in  tlie  market,  and  each  deal  was  in  essence  and  effect  a 
bet  as  to  what  the  next  card  that  issued  from  the  clock  bear- 
ing the  name  of  the  article  dealt  in,  would  show. 

It  is  suggested  that  determining  by  chance  at  what  price  an 
article  shalUbe  bought  or  sold  does  not  render  the  transaction 
gaming.  This  may  be  true  if  there  is  an  actual  ion  a  fide 
intent  on  the  one  part  to  deliver,  and  on  the  other  to  receive 
and  pay  for,  the  article  at  the  price  fixed;  but  where  the  trans- 
action shows  an  intent  merelv  to  traffic  in  differences  which 
are  determined  by  chance,  it  is  gaming,  by  whatever  method 
the  price  may  be  fixed.  It  is  not  very  seriously  contended  by 
counsel  for  appellant  that  the  dealing  described  was  not  gam- 
ing, but  it  is  argued  that,  if  it  was,  the  money  lost  can  not  1  e 
recovered  by  plaintiff,  for  the  reason  that  he,  as  well  as  the 
defendant,  were  both  enffaged  in  the  criminal  act,  and  the  law 
will  not  aid  a  plaintiff  to  recover  money  paid  by  him  in  pur- 
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Buance  of  euch  criminal  act.  If  there  were  no  change  made 
in  the  common  law  by  our  statute,  counsel's  position  would  be 
sustained;  for,  at  the  common  law,  if  the  parties  were  in  pari 
delicto^  the  law  would  leave  them  as  it  found  them,  giving  aid 
to  neither.  But  Sec.  132  of  our  Criminal  Code  has  changed 
the  law  in  this  regard,  and  gives  to  the  loser  in  gaming  tlie 
right  to  recover  from  the  winner  the  money  or  other  valuable 
thing  which  he  shall  have  so  lost  and  paid  or  delivered  to  the 
winner.  That  the  provisions  of  Sec.  132  authorize  the  recov- 
ery of  money  lost  in  the  kind  of  gaming  prohibited  by  Sec. 
130  of  the  Criminal  Code  is  expressly  decided  in  Pearce  v. 
Foote,  113  111.  228. 

I  The  finding  of  the  court  as  to  the  amount  for  which  the 
judgment  was  rendered  is  clearly  supported  by  the  evidence, 
and  the  judgment  being  warranted  in  point  of  law,  the  same 

will  be  affirmed. 

Judgment  affirmecL 


Winona  Paper  Company 

V. 

'^  ^         '  W.  O.  Taylor  Company. 


Assignment — Delay  in  Presenting  Claim — Excuse — Order — Appeal — 
Bill  of  Excep.'ions. 

m 
This  court  affirms  an  order  of  the  County  Court  allowing  a  claim  against 
an  insolvent  estate,  what  purports  to  be  a  bill  of  exceptions  being  subetan- 
tially  defective. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KiCHAKD  Prenderqast,  Judgc,  presiding. 

Messrs.  Flower,  Remy  &  Holstein  and  Harrison  Mcs- 
GRAVE,  for  appellant. 

Messrs.  Moses  &  Newman,  for  appellees. 
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Gary,  J.  It  is  an  agreeable  reflection  in  affirming  tlio 
judgment  in  tliis  case  upon  a  teclinicalitj,  that  no  injustice  is 
done,  and  that  the  Merchants  National  Bank  of  Cliicago,  who 
are  the  parties  beneficially  interested  in  sustaining  the  action 
of  the  County  Court,  are  in  competition  with  the  other  cred- 
itors of  *he  appellees,  upon  the  same  footing  as  to  equities.    ' 

The  appellees  made  a  voluntary  assignment  of  their  effects 
for  the  benefit  of  theif  creditors,  and  the  estate  was  being 
administered  in  the  County  Court,  under  Chap.  72,  E.  S.  1 872. 
The  bank  presented  a  claim  which  was  opposed  by  other  cred- 
itor, upon  the  ground  that  it  was  not  presented  in  time.  The 
court  held  the  excuse  for  delay  sufficient  and  allowed  the 
claim,  the  justice  of  which  is  not  questioned.  Whether  the 
County  Court  did  right  or  wrong  in  excusing  the  delay,  is  a 
question  this  court  is  not  called  ujwn  to  decide,  as  no  excep- 
tion was  taken  in  the  County  Court  by  the  appellants.  What 
purports  to  be  a  bill  of  exceptions  has  a  formal  commence- 
ment, "That  on  the  hearing  of  the  petition  of  the  bank," etc., 
and  recites  the  testimony  of  a  witness,  the  protest  of  the  attor- 
neys of  the  bank  against  any  bill  of  exceptions  being  signed,  and 
then  follows :  "As  the  above  matters  do  not  appear  on  record 
this  bill  of  exceptions  is  tendered,  and  it  is  prayed  that  the  same 
may  be  signed,"  etc.  Who  tenders,  and  who  prays?  There 
is  no  statement  that  the  testimony  recited  was  the  whole  evi- 
dence, or  that  anybody  objected,  much  less  excepted;  to  any. 
thing  the  court  did. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


City  of  Chicago 

V. 

John  W.  En  fight  et  al. 
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L  Where  one  engaged  in  the  sale  of  Bpirituous  liquors  fails  to  take  ont 
the  required  license,  he  does  not  become  indebted  to  the  city  for  the  amount 
of  the  license  fee. 

2.  The  limitation  provided  in  If  375,  Criminal  Code,  applies  only  to 
criminal  prosecutions  by  indictment  or  otherwise.  It  has  no  application  to 
a  proceeding  to  collect  a  penalty. 

3.  Where  a  penalty  is  imposed  without  direction  as  to  the  mode  of  pro- 
cedure for  its  recovery,  an  action  of  debt  is  a  proper  remedy. 

4.  An  action  of  debt  for  a  penalty  for  the  violation  of  a  municipal  ordi- 
n.ince  is  purely  a  civil  action,  and  may  be  brought  within  two  years  after 
the  right  accrues. 

5.  In  such  an  action,  although  the  record  contains  an  agreed  statement 
of  facts,  this  court  is  without  jurisdiction  to  fix  the  amount  of  the  judg- 
ment. 

[OpiDion  filed  December  18,  1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKKAY  F.  TuLEY,  Juclgc,  presiding. 

Appellant  brought  its  action  in  the  Circuit  Court  against 
appellee  and  filed  its  declaration  as  follows,  viz.: 

"  First  Count — And  the  said  plaintiff,  by  H.  Washburn,  its 
attorney,  comes  and  complains  of  John  W.  Enright  and 
Edward  F.  Kelly,  defendants,  in  its  action  of  debt. 

"  For  that  whereas  the  plaintiff  is  a  municipal  corporation  of 
the  State  of  Illinois,  organized  under  an  act  entitled  '  An  act 
to  provide  for  the  incorporation  of  cities  and  villages,' 
approved  April  10,  1872. 

"That  the  city  council  of  the  city  of  Chicago  did  on  the  1st 
day  of  July,  1885,  pass  a  certain  ordinance  in  words  and 
fiimres  as  follows,  viz.: 

"'Be  it  ordained  by  the  city  council  of  the  city  of  Chicago: 

"  '  Section  1.  No  person,  tirm  or  corporation  shall  sell  or 
offer  for  sale  any  spirituous  or  vinous  liquors  in  quantities  of 
one  gallon  or  more  at  a  time,  within  the  city  of  Chicago 
without  first  having  obtained  a  license  therefor  from  the  city 
of  Chicago,  under  a  penalty  of  not  less  than  fifty  and  not  more 
than  two  hundred  dollars  for  each  offfense.  But  no  distiller 
who  has  taken  out  a  license  as  such  and  who  sells  only  dis- 
tilled spirits  of  his  own  production  at  the  place  of  manufacture 
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shall  be  required  to  pay  the  license  herein  prescribed  on 
account  of  such  sales. 

"  *  Seo.  2.  All  such  licenses  shall  be  issued  in  accordance 
with  the  general  ordinances  of  the  city  concerning  licenses, 
and  for  every  such  license  there  will  be  charged  at  the  rate  of 
two  hundred  and  fifty  dollars  per  annum.' 

"  Which  said  ordinance  was  approved  by  the  mayor  of  said 
city  of  Chicago,  and  was  in  full  force  and  eflFecton  the  1st  day 
of  Jnlv  A.  D.  1885. 

"  That  said  defendants  are  co-partners,  doing  business  as 
Enright  &  Kelly,  and  are  now  and  have  been  ever  since  July 
1,  1885,  engaged  in  business  within  said  city  of  Chicago,  sell- 
ing and  offering  for  sale  spirituous  and  vinous  liquors  in 
quantities  of  one  gallon  or  more  at  a  time  without  having  or 
Iiaving  had  any  license  therefor  from  said  city  of  Chicago. 

"  By  reason  whereof,  and  by  force  of  the  ordinance  afore- 
said, there  became  due  and  is  still  owing  to  said  plaintiff  by 
said  defendants,  the  sum  of  four  hundred  and  fortv-seven  and 
ninety-one  one-hundredths  dollars  ($447.91),  being  the  amount 
of  the  license  fees  from  July  1,  1885,  to  May  1, 1887. 

"  Yet  the  said  defendants,  though  often  requested,  did  not 
and  have  not  paid  the  plaintiff  the  said  sum  of  money  afore- 
said, or  any  part  thereof,  but  refuse  so  to  do,  to  the  damage 
of  the  plaintiff  in  the  sum  of  one  thousand  dollars,  wherefore 
it  bi'ings  its  suit,  etc. 

"  And  for  that  whereas  the  defendants  have  been  since  July 
1,  1885,  and  up  to  April  30,  1886,  selling  and  offering  for  sa^o 
within  said  city  of  Chicago  spirituous  and  vinous  liquors  in 
quantities  of  one  gallon  or  more  at  a  time,  without  having 
had  any  license  therefor  from  said  city  of  Chicago,  in  violation 
of  the  said  ordinance  entitled,  *  An  act  concerning  the  licens- 
ing of  wholesale  liquor  dealers,'  which  said  ordinance  is  set 
out  in  the  first  count  of  this  declaration,  whereby  by  force  of 
said  ordinance,  an  action  has  accrued  to  the  plaintiff  to  demand 
of  the  said  defendants  the  sum  of  two  hundred  dollars  as  a 
penalty  for  such  unlawful  sales  and  offers  to  sell  by  the  said 
defendants. 

"  Yet  the  defendants,  though  requested,  have  not  paid  to 
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the  r'a:n::5  iLe  last  mentione'i  &nm  of  mooej.  or  any  ]xirt 
tr»er*r>f,  bat  ref:i^  so  to  do.  to  tl.e  farther  damage  of  the 
y»'<ii::::5  of  one  thoa^aad  d-.'^Lir?,  and  therefore  it  bring^s  its 
fenft,"^  etc: 

A'^»:«!'ee  aopeare*!  ani  S'e-i  a  •Jemnrrer  to  the  first  count  in 
the  cl-ic-'aration,  ani  a  p'ea  of  l!i2  statute  of  limitations  of 
one  vear  ani  six  months  to  t!ie  second  c<»ant.  To  this  pea 
appellant  demurred,  and  the  matter  wa>  heard  nfK»n  the  «iid 
appellee's  dernarrer  to  the  first  c^nnt,  and  on  appellant's  de- 
loarrer  to  said  i>'ea,  ani  aTr>e!!ee's  d  jna irrer  was  sustained  and 
a pr^! 'ant's  demurrer  was  overruled,  and  there  was  judgment 
for  appellee. 

It  was  stipalated  hetxeen  the  parties  that  the  fol lowing 
ordinance  was  passed  bj  the  city  council  July  1,  1SS5,  and 
was  in  force  since  its  passage  and  at  the  time  of  the  trial : 

*'  Spxtiox  1.  Xo  person,  firm  or  corporation  shall  sell  or 
offer  for  sale  any  spirituous  or  vinous  liquors  in  quantities  of 
one  gallon  or  more  at  a  time  within  tlie  city  of  Chicago, 
without  first  ha  vino:  obtained  a  license  therefor  from  the  citv 
of  Chicago,  under  a  penalty  of  not  less  than  fifty  nor  more 
than  two  hundred  dollars  for  each  offense. 

**  But  no  distiller  who  has  taken  out  a  license  as  such,  and 
who  sells  only  distilled  6|)irits  of  his  own  production  at  the 
place  of  manufacture,  shall  be  required  to  pay  the  license 
herein  prescribed,  on  the  account  of  such  sales. 

*'Sec.  2.  All  such  licenses  shall  be  issued  in  accordance 
with  the  general  ordinances  of  the  city  concerning  licenses, 
and  for  every  such  license  there  shall  be  charged  at  the  rate 
of  two  hundred  and  fifty  dollars  per  annum." 

That  the  general  ordinances  referred  to  in  the  above  ordi- 
'nances  are  as  follows: 

"  15f>5.  A.II  licenses  shall  be  granted  by  the  mayor  from 
time  to  time,  to  such  persons  as  he  may  deem  proper  residents 
of  the  city  of  Chicago. 

"  1566.  Each  and  every  license  authorized  and  required  by 
this  ordinance  and  granted  by  the  mayor,  shall  be  issued  by 
the  city  clerk,  on  notice  to  him  from  the  city  collector  that 
the  license  fee  or  tax  has  been  paid  and  not  otherwise. 
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"  1567.  All  licenses  shall  be  subject  to  the  ordinances  and 
regulations  which  may  be  in  force  at  the  time  of  issuing  there- 
of, or  which  may  subsequently  be  made  by  the  city  council, 
and  if  any  person  so  licensed  shall  violate  any  of  the  provis- 
ions thereof,  he  shall  be  liable  to  be  proceeded  against  for 
any  fine  or  penalty  imposed  thereby,  and  hia  license  may  be 
revoked  in  the  discretion  of  the  mayor. 

*'1568.  No  license  granted  under  this  ordinance  shall  be 
assignable  or  transferable  without  permission  of  the  mayor, 
nor  shalf  any  such  license  authorize  any  person  to  do  business 
or  act  under  it  but  the  person  named  therein,  except  as  is  in 
this  ordinance  otherwise  provided. 

"1569.  No  license  shall  be  granted  for  a  longer  period 
than  one  year,  and  every  license  except  saloon  licenses  shall 
expire  on  the  last  day  of  April  next  following.  Every  license 
shall  be  signed  by  the  mayor  and  countersigned  by  the  clerk 
under  the  corporate  seal. 

'*  1570.  In  all  cases  where  it  is  not  otherwise  expressly 
provided,  the  mayor  shall  have  power  to  hear  and  grant  ap- 
plication for  licenses  upon  the  terms  specified  by  this  ordi- 
nance, and  all  licenses  shall  be  issued  to  such  person  or  persons 
as  shall  comply  in  all  respects  with  the  provisions  of  this  or- 
dinance, and  as  the  mayor  in  his  discretion  shall  deem  suitable 
and  proper  persons  to  be  licensed. 

"  1571.  The  city  collector  shall  receipt  for  all  moneys  for 
any  licenses  that  may  be  granted  under  the  authority  of  said 
city  upon  any  account  whatever;  his  receipt  shall  be  a  dis. 
charge  to  the  person  to  whom  given,  to  the  extent  and  pur- 
port thereof,  but  no  person  shall  be  deemed  to  be  licensed  in 
any  ca.*e  until  the  issuing  of  the  license  in  due  form  as  herein 
required. 

"1572.  Whenever  it  shall  appear  from  the  license  register 
kept  by  the  clerk  or  the  books  of  the  collector,  that  any  per- 
son holding  any  license  or  permit  of  any  kind  or  privilege 
granted  by  the  city,  has  failed  to  pay  the  amount  due  thereon, 
or  other  kind  of  penalty,  license,  tine,  debt,  or  liability  what- 
ever, the  clerk  or  collector,  as  the  case  may  be,  shall  report 
the  fact  to  the  mayor,  whose  duty  it  shall  be  promptly  to 
revokb  said  license,  permit  or  privileges. 
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'*  1573.  Any  person  or  persons  to  whom  any  license  may 
have  been  issued  under  any  ordinance  of  the  city  conncil,  may> 
with  the  permission  of  the  mayor,  assign  and  tiansfer  the  sa mo 
to  any  person  or  persons,  and  the  person  or  persons  to  whom 
such  licjnse  is  assigned,  or  the  assignee  or  assignees  of  such 
license,  may,'with  the  permission  of  the  mayor,  sun*ender  such 
license  and  have  a  new  license  issued  for  the  unexpired  term 
of  the  old  license,  authorizing  tlie  person  or  persons  so  surren- 
dering such  license  to  carry  on  the  same  business  or  occupa- 
tion at  such  place  as  may  be  named  in  such  new  license ;  pro- 
vided, that  in  all  cases  the  party  applying  for  such  new  license 
shall  give  a  bond  with  sureties  which  shall  conform  as  near  as 
may  be  to  the  bond  to  which  such  surrendered  license  was 
issued. 

^'1674.  When  any  saloon  license  is  issued  after  the  fii-st 
day  of  July,  or  other  license  is  issued  after  the  first  day  of 
May  in  any  year,  the  same  shall  be  issued  to  the  penson  apply- 
ing therefor  upon  his  paying  therefor  the  number  of  twelfth 
parts  of  the  sum  fixed  for  a  yearly  license  equal  to  the  num- 
ber of  months  which  will  elapse  between  the  date  of  the  ap- 
plication for  the  license  and  the  day  when,  under  this  article, 
said  license  is  made  to  expire;  provided,  however,  that  in 
determining  the  price  to  be  paid,  the  month  in  which  the  a|)- 
plication  is  made  shall  be  counted  and  included  in  the  number 
of  months  to  elapse,  and  provided  further,  that  no  person  shall 
be  entitled  to  the  benefit  of  this  section  who  shall  be  engaged 
in  the  business  for  which  ho  applies  for  a  license,  at  the  time 
of  his  application." 

It  was  also  agreed  by  said  parties,  that  said  John  W.  En- 
right  and  Edward  F.  Kelley  were  doing  business  \mder  the 
firm  name  of  Enright  &  Kelley  on  the  first  day  of  July, 
1885,  as  wholesale  liquor  dealers,  within  the  said  city  of  Chi- 
cago,  and  have  continued  as  such  up  to  the  present  time,  and 
that,  on  said  July  1,  1885,  and  ever  since  said  time,  said  En- 
right and  Kelley  have  sold,  within  the  city  of  Chicago  afore- 
said, spirituous  and  vinous  liquors  in  quantities  of  one  gallon 
or  more  at  a  time  without  any  license  so  to  do  from  the  city 
of  Chicago,  and  that  said  Enright  and  Kelley  have  never  ap- 
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plied  for,  nor  have  asked  of  the  city  of  Chicago  any  license 
for  said  period  from  Jnly  1,  1885,  to  May  1,  1887,*  under  the 
provisions  of  this  ordinance,  but  on  the  contrary  have  refused 
BO  to  do,  notwithstanding  that  the  city  collector  has  made  fre- 
quent and  repeated  demands  upon  them  for  said  license  fees 
for  each  of  said  years. 

Messrs.  Hempstead  Washbuknb,  Clarence  A.  Knight 
and  tToHN  W.  Green,  for  appellant. 

The  Supreme  Court,  in  Dennehy  v.  City,  120  111.  627,  set- 
tled the  question  as  to  the  validity  of  the  ordinance  in  ques- 
tion. Now.  by  this  ordinance,  a  duty  was  imposed  upon 
defendants  to  pay  the  amount  of  license  fee  fixed  by  this  ordi- 
nance. The  city  has  the  undoubted  right  to  prohibit  alto- 
gether, or  to  classify  liquor  dealers  as  decided  by  the  court  in 
the  Dennehy  case.  The  power  given  the  city  is,  "To 
license,  regulate  and  prohibit  the  selling  or  giving  away  of 
any  intoxicating,  malt,  vinous,  mixed  or  fermented  liquors, 
the  license  not  to  extend  beyond  the  municipal  year  in  which 
it  shall  be  granted,  and  to  determine  the  amount  to  be  ])aid 
for  such  license."  The  city  having  the  right  to  prohibit  or 
grant  licenses,  determines  that  it  will  grant,  and  in  so  doing 
determines  the  amount  to  be  paid  for  such  license.  In  this 
case  it  has  said  that  the  amount  to  be  paid  by  every  pei^son  sell- 
ling  as  a  wholesale  dealer  shall  be  $250  per  annum.  When  it 
so  determined,  it  fixed  the  amount  which  every  person  engag- 
ing in  that  business  should  be  liable  to  pay  for  that  privilege 
or  right. 

In  the  case  of  East  St.  Ix>nis  v.  Trustees  of  Schools,  102  111. 
491,  the  court  say :  "Where  a  municipal  corporation  has 
power  to  prohibit  the  doing  of  a  thing,  and  also  the  power  to 
license  the  same  thing  to  be  done,  the  license  fee  demanded 
by  ordinance  for  the  doing  of  such  thing  is  not  a  tax,  but  is  a 
price  paid  for  the  privilege  of  doing  such  thing;  and  so  it  was 
lield  in  People  v.  Thurber,  13  111.  554;  Ins.  Co.  v.  Peoria,  29 
111.  180;  East  St  Louis  v.  Wehrung,  46  111.  392  ;  Ducat  v 
Chicago,  48  111.  172  ;  Walker  v.  Springfield,  94  111.  372.  In 
People  v.  Thurber  it  is  said  of  a  like  exaction,  this  is  not  a 
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tax  *  *  *  but  is  a  burden  *  *  *  f(>r  the  right  of 
exercising  a  *  *  *  privilege  which  the  legislature  would 
have  the  right  to  withhold  or  inlribit  altogether." 

So  the  city  in  this  case  fixed  the  price  to  be  paid  for  tlie 
privilege  of  doing  business  as  a  wholesale  dealer.  The 
amount  of  license  fee  required  in  this  case  is  from  the  persons 
and  not  from  the  property. 

It  would  seem  from  the  cases  cited  that  the  ordinance  in 
question  imposes  on  appellees  a  duty  to  pay  the  amount  of  tlie 
license  fee  fixed,  and  having  created  the  duty  to  pay  under 
the  law,  then  necessarily  a  right  of  action  accrued  to  the  city, 
and  the  law  implies  a  promise  to  pay  on  the  part  of  appellees. 

In  County  Comm'rs  v.  Duchett,  20  Md.  468,  the  court  say  > 
"  When  a  duty  is  imposed  by  law  and  no  remedy  prescribed,  a 
right  of  action  accrues  as  at  common  law,  otherwise  there 
would  be  a  right  without  a  remedy.'' 

In  Fuller  V.  Curtis,  2  Black,  401,  the  court  say  :  "  Where  the 
case  shows  that  it  is  tlie  duty  of  the  defendant  to  pay,  the  law 
implies  to  him  a  promise  to  fulfill  that  obligation.'^ 

In  Earle  v.  Coburn,  130  Mass.  596,  it  is  said:  '.'There  may 
be  cases  where  the  law  will  imply  a  promise  to  pay  by  a  party 
who  protests  he  will  not  pay,  but  those  are  cases  in  which  the 
law  creates  a  duty  to  perform  that  for  which  it  implies  a 
promise  to  pay,  notwithstanding  the  party  owing  the  duty 
absolutely  refuses  to  enter  into  an  obligation  to  perform  it. 
The  law  promises  in  his  stead  and  in  his  behalf." 

In  San  Louis  v.  Hendricks,  71  Cal.  242,  suit  was  to  recover 
$150,  the  amount  of  a  license  for  selling  liquors,  and  for  dam- 
ages and  costs  of  suit;  the  court  says:  "The  license  tax  sought 
to  be  recovered  in  this  action  is  not  a  penalty,  but  in  the  nature 
of  a  debt  due  from  the  defendant  to  the  county,  or,  what  is  the 
same  thing  for  present  purposes,  a  duty  devolved  u}>on  the 
defendant  personally,  which  can  be  enforced  precisely  as 
though  he  had  contracted  with  the  county  to  pay  such  sum  of 
money.  People  v.  Seymour,  16  Cal.  332;  Perry  v.  Wash- 
burn, 20  Cal.  351;  Guy  v.  Washburn,  23  Cal.  116;  City  of 
Oakland  v.  Whipple,  39  Cal.  116." 

The  theory  of  all  cases  that  may  be  found  denying  the  right 
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to  bring  an  action  for  the  recovery  of  the  license  fee  is  that 
when  a  penalty  is  fixed  for  the  non-payment  of  the  tax  or 
license  that  penalty  must  be  pursued.  But  our  Supreme  Court 
have  long  since  denied  this  doctrine,  and  saj'  that  in  case  of  a 
tax  that  it  may  be  sued  for  in  an  action  of  debt,  and  the  remedy 
by  distress  is  merely  cumulative.  Ryan  v.  Gallatin  County, 
14:  111.  78;  Dnnlap  v.  Gallatin  County,  15  111.  7;  People  v. 
Stahl,  101  111.  34:6;  Geneva  v.  Cole,  61  111.  397;  Binkert  v. 
Wabash  Ey.  Co.,  98  111.  214. 

No  counsel  appeared  for  the  appellees. 

MoKAN,  J.  The  first  count  of  the  declaration  proceeds 
upon  the  assumption  that  appellees,  having  sold  spirituous 
liquors  in  quantities  of  one  gallon  or  more  without  having 
obtained  the  license  required  by  the  ordinance,  became  in- 
debted to  the  city  for  the  amount  of  the  license  fee.  The 
consideration  for  a  license  is  sought  to  be  recovered  while  it 
api)ears  from  the  allegations  of  said  count  that  no  license  had 
in  fact  been  taken  out. 

The  count  was  clearly  bad,  and  the  demurrer  to  it  was  proj> 
erly  sustained. 

"A  person  carrying  on  a  business  for  which  a  license  is 
required,  can  not  be  compelled  to  take  out  a  license.  If  ho 
neglect  or  refuse  to  do  so,  he  may  be  subject  to  a  criminal 
prosecution,  or  he  may  be  held  to  have  agreed  to  pay  a  spe- 
cific penalty  instead  of  the  amount  of  the  license  tax;  but  he 
certainly  owes  nothing  for  a  license  until  he  has  taken  out  a 
license.""     Santa  Cruz  v.  Santa  Cruz  R.  R  Co.,  66  Cal.  143. 

The  action  of  the  court  in  overruling  the  demurrer  to  ap- 
pellees' plea  presents  a  diflFerent  question.  The  second  count 
is  for  a  penalty  for  violating  the  ordinance  in  the  manner 
stated  in  the  count.  The  plea  is  of  the  statute  of  limitations 
found  in  the  Criminal  Code,  Sec.  375,  which  is  as  follows: 

"All  prosecutions,  by  indictment  or  otherwise,  for  misde- 
meanors or  for  any  tine  or  forfeiture  under  a  penal  statute, 
shall  be  commenced  within  one  year  and  six  months  from  the 
time  of  committing  the  offense  or  incurring  the  tine  or  for- 
feiture, except  as  otherwise  provided  by  law." 
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The  proceeding  set  out  in  said  second  count  is  not  a  prose- 
cution by  indictment  or  otherwise.  The  well  understood 
legal  signification  of  the  word  prosecution  is  a  criminal  pro- 
ceeding, and  as  such  it  must  in  this  State  be  in  the  name  of 
the  people.  The  limitation  in  the  section  above  quoted  ap- 
plies to  such  criminal  prosecutions  by  indictment  or  otherwise 
(as  by  information,  when  authorized)  for  any  fine  or  forfeit- 
ure under  a  penal  statute.  It  can  have  no  application  to  a 
proceeding  to  collect  a  penalty  which  is  not  in  any  sense  a 
criminal  prosecution.  The  ordinance  does  not  inflict  a  fine  for 
its  violation,  but  in  terms  imposes  a  penalty.  Where  penal- 
ties are  imposed  and  no  direction  is  given  as  to  the  mode  of 
procedure  for  their  recovery,  an  action  of  debt  is  a  projjer 
remed3^  Webster  v.  The  People,  14  III.  365;  Vaughn  v. 
Thompson,  15  111.  39;  Town  of  Jacksonville  v.  Block,  36 
111.  507. 

An  action  of  debt  for  a  penalty  for  the  violation  of  a  mu- 
nici|)al  ordinance  is  purely  a  civil  action.  Town  of  Lewiston 
v.  Proctor,  27  111.  414;  Town  of  Havana  v.  Biggs,  58  111.  483; 
Webster  v.  The  People,  supra;  Town  of  Partridge  v.  Sny- 
der, 78  111.  519. 

The  second  count  is,  then,  an  action  of  debt  for  a  statutory 
penalty,  and  not  a  prosecution  for  a  fine  or  forfeiture  under  a 
penal  statute.  It  is,  thei'efore,  not  governed  by  the  limitation 
of  eighteen  months,  fixed  by  Sec.  375  of  the  Criminal  Code, 
but  by  Sea  14  of  the  general  statute  of  limitations^  which 
allows  two  years  after  the  right  accrues  within  which  to  bring 
the  action. 

It  follows  that  the  court  erred  in  overruling  the  demurrer 
to  appellees'  plea  to  the  second  count  of  the  declaration.  All 
the  questions  of  law  in  this  record  arise  on  the  pleadings. 

There  is  in  the  record  an  agreed  statement  of  facts,  upon 
which  appellant  is  entitled  to  a  judgment  against  appellees,  but 
the  amount  of  such  judgment  this  court  has  no  jurisdiction  to 
fix  on  this  record.  That  question  must  be  left  to  the  determi- 
nation of  the  trial  court. 

The  judgment  is  reversed  and  the  case  remanded  to  the 
Circuit  Court 

Heversed  and  rerncmded. 
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Joseph  Davis  et  al. 

V. 

Chicago  Dock  Company. 

« 

Jurisdiction — Appeal — Freehold, 

This  court  dismirees,  for  want  of  jurisdiction,  an  appeal  from  an  order  of 
the  County  Court  directing  an  assignee  to  execute  and  deliver  a  quit  claim 
deed  of  certain  real  property. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
HicHARD  Prendergast,  Judge,  presiding. 

Messrs.  HoLZHEiMER,  Elibl  &  Rosenthal,  for  appellants. 

Mr.  M.  W.  Fuller,  for  appellee. 

Per  Curiam,  Tliis  is  an  appeal  from  an  order  of  the 
County  Court  of  Cook  County,  on  petition  of  appellee,  direct- 
ing the  assignee  of  Sherman  &  Marsh,  insolvent  debtors,  to 
execute  and  deliver  to  ap[)elleo  a  quitclaim  deed  for  block  74 
ill  the  School  Section  Addition  to  Chicago. 

On  September  21,  1881,  a  judgment  by  default  was  entered 
ill  the  Circuit  Court  of  Cook  County  for  one  cent  and  costs 
in  favor  of  Sherman  &  Marsh  and  against  appellee.  Execu- 
tion was  issued  on  said  judgment  September  22,  1881,  and 
returned  December  22,  1881,  no  part  satisfied.  An  alias  exe- 
cution issued  January  27,  1882,  upon  which  no  demand  was 
made,  but  levy  thereunder  was  made  on  said  block  74. 

The  property  was  advertised  and  sold  by  the  sheriff  to  the 
attorney  of  Slierman  &  Marsh,  on  February  27,  1882,  for 
$17.25,  that  being  the  whole  amount  of  the  execution  and 
costs.  The  certificate  of  sale  was  assigned  by  the  purchaser 
to  one  of  the  plaintiffs,  a  sheriff's  deed  was  issued  to  such  as- 
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nignee,  and  whatever  title  (if  any)  passed  to  him  was  vested  in 
him  when  the  assignment  for  benefit  of  their  creditors  was 
made  by  Sherman  &  Marsh. 

We  have  no  doubt  whatever  that  the  order  appealed  from 
involves  a  freehold,  and  therefore  this  court  has  no  jurisdic- 
tion of  the  appeal. 

Appeal  dismissed* 


The  Hamburgher  Company 

V. 

Leopold  Levy. 

Action  to  Recover  for  Services^Eridence — Contracts— Misnomer — Con- 
flict of  Evidence — Question  for  Jury . 

L  This  court  sustains  the  action  of  the  court  below  in  admittinf?  in  evi- 
dence certain  contracts,  it  being  plain  from  the  entire  record  that  they  were 
with  the  defendant  corporation,  although  they  describe  it  by  a  different 
name  than  that  by  which  it  is  sued. 

2.  That  the  evidence  is  not  only  contradictory  but  unsatisfactory,  this 
court  being  unable  certainly  to  discover  the  process  by  which  the  jury  reached 
their  conclusion,  does  not  justify  an  interference  with  the  verdict. 

[Opinion  filed  December  18.  1888.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the 
lion.  KiEK  Hawes,  Judge,  presiding. 

Mr.  John  M.  Gartside,  for  appellant 

No  counsel  appeared  for  appellee. 

Per*  Curiam,  This  was  a  suit  by  appellee  to  recover  of 
appellant  compensation  for  services  rendered,  the  i-esult  being 
a  verdict  and  judgment  for  appellee  for  $600.  Tlie  appellee 
was  employed  as  salesman  by  appellant  in  January,  1885,  and 
remained  in  its  service  until  April,  188C. 
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The  evideDoe  shows  that  a  written  contract  was  made 
between  the  parties  dated  January  20, 1885,  for  tlie  ensuing 
year,  and  on  January  20,  1886,  another  written  contract  was 
made  for  the  next  year.  The  lirst  contract  was  signed  by  the 
Hamburgher  Bros.  Co.,  and  the  second  was  signed  by  Levy 
only,  but  described  appellant  as  Hamburgher  &  Garrity  Com- 
y^SLuy,  In  both  it  was  agreed  thata})pellee  sliould  receive  ten 
per  cent,  on  all  his  sales  up  to  $4^0,000  in  amount,  and  live  per 
cent,  on  all  sales  over  that  amount.  Although  the  written 
contract  described  appellant  by  a  name  different  from  that  by 
which  it  is  sued,  it  is  plain  from  the  entire  record  that  the 
contracts  were  with  appellant,  that  the  services  contracted  for 
were  rendered  to  it,  and  there  being  no  issue  as  to  misnomer, 
the  point  raised  by  appellant  that  the  court  admitted  the 
instruments  in  evidence  over  its  objection  can  not  be  con- 
sidere(\ 

It  may  be  frankly  admitted,  not  only  that  the  evidence  is 
contradictory,  but  that  it  is  unsatisfactory,  and  tliat  we  can  not 
certainly  discover  the  process  by  which  the  jury  reached  the 
conclusion  that  appellant  was  indebted  to  appellee  in  the  sum 
of  $600,  but  that  does  not  bring  the  case  within  any  rule 
which  justifies  interference  with  the  verdict.  Tlie  same  criti- 
cism may  be  justly  made  in  scores  of  cases  which  are  brought 
to  the  attention  of  this  court.  The  answer  is  that  the  compo- 
sition of  juries  peculiarly  fits  them  to  unravel  just  such  difl5cul- 
ties,  and  their  findings  in  such  cases  are  permitted  to  stand 
unless  error  has  intervened. 

The  contract  may  have  required  Levy  to  continue  to  servo 
appellant  until  January  20,  1887,  as  a  condition  of  his  receiv- 
ing any  commission,  but  Levy  testified  that  appellant  con- 
sented to  the  severing  of  their  relations,  and  by  their  verdict 
the  jury  have  found  that  to  be  true. 

Finding  no  error  of  law  in  the  record,  the  judgment  will 
have  to  be  affirmed. 

Judgment  affirmed. 
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John  J.  Curran  et  al. 

V. 

Pullman  Palace  Car  Company. 

Agency — Evidence — Declarations  of  Agent, 

The  declarations  of  an  agent  are  incompetent  to  charge  bis  principal. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  E.  Hanect,  for  appellants. 

Mr.  William  Bukby,  for  appellee. 

Gary,  J.  The  appellees  sued  the  appellants  for  the  wages 
of  men,  and  the  value  of  material  furnished,  as  the  appellees 
alleged,  to  the  appellants,  in  making  some  changes  in  lumber 
dryers,  erected  upon  the  premises  of  appellees  some  years  be- 
fore, in  which  patent  devices  of  appellants  were  used. 

Whether  the  appellants  were  to  pay  appellees  the  wages 
of  the  men  and  the  value  of  the  material,  was  in  controversy, 
and  which  is  in  the  right  of  that  question  is  left  untouched  here. 
But  if  the  right  is  with  the  appellees,  there  is  not  a  syllable  of 
competent  evidence  in  the  case  as  to  what,  either  of  labor  or 
material,  was  furnished,  or  of  any  values. 

The  only  evidence  relating  to  those  matters  is  the  testimony 
of  Daniel  Martin,  who  was  superintendent  of  the  carpenter 
department  of  the  appellees,  that  he  directed  men  and  mate- 
rial to  be  furnished  to  the  foreman  of  the  appellants,  and  ap- 
proved the  bills  made  out  in  his  department,  charging  tlie 
appellants;  of  the  truth  of  which  bills  he  had  not  at  the  time 
of  testifying,  and  never  had  any  personal  knowledge.     The 
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declarations  of  appellants'  foreman  charging  thera  with  liability 
are  not  evidence.     Bensley  v.  Brockway,  afiie^  p.  410. 

Without  reference  to  many  other  matters  assigned  for  error, 
which  are  not  likely  to  happen  again,  the  judgment  must  be 
reversed  for  the  error  of  not  granting  a  new  trial. 

Meversed  and  remanded. 


Hannah  Horner  et  al. 

1966    468 

Noel  B.  Boyden,   for  use,  etc. 

Replevin — Sales — Fraud — Debt  on  Bond — Change  of  Action  to  Assump- 
sit— Effect  qf— Practice — Evidence. 

1.  Where,  in  an  action  of  debt  on  a  replevin  bond,  the  bond  is  Rtated  in 
legal  effect  in  the  declaration,  it  is  unnecessary  to  prove  its  execution;  un- 
less it  has  been  denied  by  plea  verified  by  affidavit. 

2.  The  change  by  the  plaintiff  of  an  action  of  replevin,  brought  to  re- 
cover  goods  alleged  to  have  been  obtained  by  fraud,  to  an  action  of 
assumpsit,  operates  to  affirm  the  sale  as  to  all  the  goods  in  question,  and 
the  plaintiff  cannot  thereafter  defend  an  action  on  the  replevin  bond  on  the 
ground  of  fraud  in  the  purchase  of  the  goods. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  Gary,  Judge,  presiding. 

Mr.  Allan  C.  Story,  for  appellants. 

In  this  case  no  copy  of  the  bond  was  filed  with  the  declara- 
tion, and  the  statute  has,  therefore,  no  application,  but  the 
common  law  rule  prevails,  that  upon  a  plea  of  non  est  fax^txnn 
the  plaintiff  is  put  upon  proof  of  the  execution  of  the  instru- 
ment sued  on.  1  Chitty,  483;  Gardner  v.  Gardner,  10  Johns. 
47;  Seymour  v.  Harvey,  8  Conn.  63;  People  v.  Rowland,  5 
Barb.  449;  Kane  v.  Sanger,  14  Johns.  89;  2  Greenlf.  on  Ev., 
Sec.  279 ;  Longley  v.  Norvall,  1  Scam.  389 ;  Smentek  v.  Corn- 
hauser,  17  111.  App.  266. 
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The  court  below  erroneously  received  evidence,  and 
allowed  $50  as  damages  for  attorney's  fees  for  ap|  earing  and 
dismissing  replevin  suit  for  want  of  narr.  This  evidence  was 
also  especially  objectiBd  to,  and  exception  preserved.  Xo 
such  damages  are  recoverable  in  this  class  of  cases,  although 
attorney's  fees  may  be  recovered  in  this  State  on  injunction 
and  attachment  bonds,  the  conditions  of  which,  however,  are 
different  from  the  bond  in  suit.  Park  v.  McDaniels,  37  Vt. 
594;  Earl  v.  Tupper,  ^5  Vt.  287;  Pacific  Ins.  Co.  v.  Conaid, 
1  Baldwin,  138. 

Messrs.  Kkaus,  Mayer  &  Stein,  for  appellee. 

MoRAN,  J.  This  is  an  action  in  debt  on  a  replevin  bond 
given  to  appellee  as  coroner  in  a  suit  brought  by  appellants 
against  Hanchett,  sheriff,  and  one  Langbien,  in  which  suit 
there  was  taken  on  the  replevin  writ  from  said  sheriff,  and 
delivered  to  appellants,  certain  goods  and  merchandise.  The 
bond  sued  on  was  set  forth  in  its  legal  effect  in  both  counts  of 
the  declaration,  but  no  copy  of  the  bond  was  attached  thereto. 

The  pleas  were  non  est  factum^  property  in  appellants* 
and  that  the  merits  of  the  replevin  action  were  never  tried. 
There  was  a  trial  by  the  court  without  a  jury  and  a  judgment 
was  rendered  against  appellant  for  $474.  On  this  ap])eal  it  is 
urged  that  the  court  erred  in  allowing  the  bond  sned  on  to 
go  in  evidence  without  proof  of  its  execution. 

The  action  was  brought  on  the  bond  and  the  declaration 
stated  said  bond  in  legal  effect  and  it  was  therefore  unneces- 
sary to  prove  its  execution,  tliat  not  having  been  denied  by  a 
plea  verified  by  affidavit.  Sec.  33,  Practice  Act;  Reed  v. 
Phillips,  4  Scam.  39;  Delahay  v.  Clement,  2  Scam.  575^ 
Gaddv  V.  McCleave,  59  III.  182. 

It  is  further  urged  that  the  evidence  does  not  support  the 
findinsrs  of  the  court  and  it  is  contended  that  the  evidence 
clearly  shows  that  Langbien  obtained  the  goods  from  appel- 
lants on  credit,  intending  not  to  pay  for  them.  We  are  in- 
clined to  believe  that  if  the  case  was  to  turn  on  that  point, 
we  should  find  difficulty  in  concluding  that  the  finding  was  so 
far  without  support  as  to  authorize  us  to  reverse  the  judgment, 
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but  in  the  view  we  take  of  this  case,  it  is  unnecessary  for  us  to 
decide  that  question. 

It  appears  from  the  record  that  after  the  dismissal  of  the 
replevin  snit  as  to  Ilanchott,  and  ^the  awarding  of  a  return  aw 
to  him,  the  appellants  took  leave  to  chang^e  the  form  of  the 
action  as  to  Langbien,  from  replevin  to  assumpsit,  and  Lang- 
bien  pleaded  to  the  amended  declaration,  and  by  agreement 
the  caase  was  submitted  to  the  court  for  trial,  and  a  judg- 
ment rendered  a^jainst  Lano:bien  for  the  whole  amount  duo 
from  Langbien  to  appellants,  including  the  bill  for*tho  goods 
alleged  to  have  been  fraudulently  purchased.  A  few  days 
afterward  appellantsamended  the  judgment  so  entered  against 
Langbien  by  remitting  therefrom  the  value  of  the  goods 
whict  had  been  taken  on  the  replevin  writ.  That  is  to  say, 
appellants  brought  replevin  for  a  certain  lot  of  goods  which 
they  alleged  had  been  obtained  from  them  by  fraud;  they 
obtained  on  the  writ  a  portion  of  the  goods  described ;  they 
then,  without  trying  the  replevin  suit,  changed  the  form  of 
action  and  took  judgment  in  assumpsit  for  such  of  the  goods 
as  they  failed  to  retake  by  the  replevin,  and  then,  in  an  action 
on  tlie  replevin  bond,  they  seek  to  justify  for  taking  the  goods 
by  setting  uj)  that  they  were  obtained  by  fraud.  By  chang- 
ing the  replevin  action  to  assumpsit  they  elected  to  affirm  the 
sale  and  not  to  rescind  it.  They  could  not  affirm  the  sale  as 
to  a  part  of  the  goods,  and  rescind  it  as  to  another  part,  and 
when  they  affirmed  it  as  to  Langbien,  they  necessarily  affirmed 
it  as  to  all  persons  who  claimed  under  him  as  creditors  or 
purchasers.  Benj.  on  Sales,  Sees.  433, 442 ;  Conihan  v.  Thomp- 
son, 111  Mass.  270;  Ilanchett  v.  Riverdale  Dis.  Co.,  15  111. 
App.  57;  Barhydt  v.  Clark,  12  111.  A  pp.  C47,  and  cases  there 
cited. 

The  affirmance  of  the  contract  of  sale  left  appellants  en- 
tirely without  any  defense  to  the  replevin  bond  based  ou 
fraud  in  the  purchase  of  the  goods. 

The  evidence  supports  the  finding  as  to  the  amount  of  dam- 
ages assessed  and,  there  being  no  error  in  the  record,  the 
judgment  must  be  affirmed. 

Judgment  affirmed^ 

Gary,  J.,  took  no  jmrt  in  the  decision  of  this  case. 
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S  S2I  Felix  Johannes 

V. 

Elizabeth  Kielgast. 

LnndJord  and  Tenant— Termination  qf  Lease  hy  Notice — Forcible 
Detainer — Action  for  Rent, 

1.  Where  a  lease  has  been  terminated  by  notice  and  an  action  of  forcible 
deUiincr  successfully  prosecuted,  the  landlord  can  not  maintain  an  action 
for  installments  of  rent  which  would  have  become  due  had  the  lease  con- 
tinued in  force. 

2.  In  the  case  presented,  the  covenant  to  pay  rent  did  not  continue  in 
force  after  the  lease  was  terminated  by  notice  and  pending  the  action  of 
forcible  detainer. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Martin  C.  Neuberger,  for  appellant 
The  judgment  for  possession  establishes  conclusively  the 
termination  of  the  lease  and  tenancy,  and  that  during  the 
time  appellant  occupied  the  premises  after  the  expiration  of 
the  notice  he  was  a  trespasser  and  tort  feasor.  Appellee  could 
only  recover  damages  for  the  wrongful  detention  of  the  prem- 
ises by  appellant  for  that  period  in  an  action  of  tort,  or  one 
prescribed  by  statute,  but  not  in  an  action  founded  solely  upon 
the  lease.  Hinsdale  v.  White,  6  Hill,  607;  Featherstonhaugh 
V.  Bradshaw,  1  Wend.  134;  Taylor's  Landlord  and  Tenant, 
5th  Ed.,  §  617. 

The  rent  that  accrued  prior  to  the  termination  of  the  lease, 
namely,  the  rent  for  the  month  of  August,  1878,  could  only 
be  recovered  in  this  action ;  but  no  rent  for  the  subsequent 
months.     Hinsdale  v.  White,  6  Hill,  507. 

Messrs.   Sidney  C.   Eastman  and  Geo.   E.   Swartz,  for 
appellee. 
The  notice  did  not  per  se  terminate  the  lease.    National  Oilj 
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Refining  Co.  v.  Bush,  88  Pa.  St  341 ;  Grove  v.  Barclay,  106 
Pa.  St  164. 

The  suit  for  possession  mnst  be  regarded  as  terminating  the 
tenancy,  and  we  think  the  judgment  for  possession  the  deci- 
sive act  which  annulled  the  lease.  The  lease  provides  that  in 
case  of  default  in  any  of  its  covenants  and  agreements,  ''  it 
fehull  and  may  be  lawful  for  the  said  party  of  the  first  part,  her 
heirs,  executors,  administrators,  agent,  attorney  or  assigns,  at 
lier  election,  to  declare  said  term  ended,  and  into  the  said 
premises,  or  any  part  thereof,  either  with  or  without  process 
of  law,  to  re-enter." 

Now,  wliat  is  the  just  and  proper  interpretation  of  this  cov- 
enant? The  election  is  given,  not  only  to  declare  the  term 
ended,  but  to  enter  into  possession  of  the  premises  as  well. 
In  determining  the  election  of  the  landlord,  and  its  effect,  is 
it  not  highly  proper  to  look  at  the  whole  covenant,  and,  if 
possible,  give  effect  to  all  parts  of  it?  Is  the  appellee  to  lose 
her  rights  and  be  deprived  of  her  property  because  she  chose 
rather  to  re-enter  into  the  possession  of  the  same  by  due  proc- 
ess of  law,  than  to  commie  a  breach  of  the  peace,  and  enter 
by  force  and  arms?  On  the  other  hand,  had  not  the  aj)pellant, 
the  lessee,  an  undeniable  right,  a  right  as  old  as  the  common 
law,  to  insist  upon  a  trial  and  ask  that  the  proper  tribunal 
detennine  whether  there  be  a  default,  and  if  a  default  exist, 
wliether  it  be  of  such  a  character  as  to  allow  the  lessor  to 
exercise  her  election  under  the  lease,  terminate  the  tenancy 
and  enter  into  possession  of  the  property?  Hartshorne  v. 
Watson,  4  Ding.  (N.  C.)  178. 

Whether  the  lease  was  terminated,  either  upon  the  expira- 
tion of  the  notice,  as  by  appellant  alleged,  or  at  some  time 
subsequent  to  the  expiration  of  the  said  notice,  and  prior  to 
the  judgment  for  possession,  the  appellant  has  expressly  and 
in  terms  bound  himself  to  be  subject  to  all  the  conditions  and 
provisions  of  the  lease,  in  the  event  of  the  very  things  occui^ 
ring,  which  have  occurred,  and  which  he  now  resists.  In  the 
next  to  the  last  paragraph  of  the  lease  commencing,  "  It  is 
expressly  understood  and  agreed,"  tliis  appellant  binds  himself 
that  "  if  at  any  time  said  term  shall  be  ended  at  such  election 


VouXXVII  37 


578  Appellate  Courts  of  Illinois. 

Vol.  27.]  Johannes  v.  Eie]g:i6t. 


I     / 


of  said  party  of  the  first  part,  her  heirs,  executors,  adrainistra- 
tors  or  assigns,  as  aforesaid,  or  in  any  other  way,  the  said  party 
of  the  second  part,  his  executors,  administrators  and  assigns  do 
hereby  covenant  and  agree  to  surrender  and  deliver  up  the 
said  above  described  premises  and  property  peaceably  to  said 
party  of  the  first  part,  her  heirs,  executors,  administrators  and 
assigns,  immediately  upon  the  determination  of  the  said  term 
as  aforesaid,  and  if  he  sliall  remain  in  possession  of  the  same 
after  such  default,  or  after  the  termination  of  this  lease  in  any 
of  the  ways  above  named,  he  shall  be  deemed  guilty  of  a  for- 
cible detainer  of  said  premises  under  the  statute,  and  shall  be 
subject  to  all  the  conditions  and  provisions  above  named,  and 
to  eviction  and  removal,  forcibly  or  otherwise,  with  or  without 
process  of  Jaw,  as  above  stated."  The  lessee  having  thus 
bound  himself  that  in  such  an  emergency  he  would  be  subjfict 
to  all  the  provisions  of  the  lease,  is  now  estopped  from  deny- 
ing his  liability.  Pickett  v.  Bartlett,  3  K  Y.  (L.  Ed.)  405;  9 
Cent.  Rep.  831. 

The  Supreme  Court  of  this  State  in  Clapp  v.  Noble,  84  111. 
66,  say:  "  Although,  technically,  the  notice  to  qnit  may  be 
regarded  as  terminating  a  tenancy,  the  fact  still  exists  that  the 
lessee  remains  in  the  occupancy,  and  does  not  choose  to  sever 
the  relation.  It  is  just  and  proper,  then,  that  he  should  be 
held  amenable  to  all  the  presumptions  that  can  be  raised  i& 
such  a  case." 

Garnett,  p.  J.  This  is  an  action  of  covenant  brought  bj 
appellee  against  appellant,  to  recover  certain  installments  of 
rent  alleged  to  be  due  on  a  lease  of  premises  known  as  No. 
59  Archer  Avenue,  Chicago,  for  a  term  beginning  November 
1,  1877,  and  ending  November  1,  1882.  The  rent  which 
appellant  covenanted  to  pay,  was  $35  per  month,  and  he  did 
pay  the  same  to  the  month  of  August,  1878.  Having  made 
default  in  payment  of  the  rent  for  that  month,  appellee,  about 
the  15th  of  September,  1878,  served  upon  him  a  written  notice 
of  termination  of  the  lease  in  five  days,  if  the  rent  was  not 
paid  within  that  time. 

The  rent  remaining  unpaid,  the  appellee,  at  the  end  of  the 
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five  days,  commenced  suit  in  forcible  detainer  against  appel- 
lant, which  resulted  in  a  judgment  for  possession  in  favor  of 
appellee  in  February,  1879,  the  appellant  having  occupied 
until  that  date.  Tliis  action  of  covenant  was  commenced 
March  5, 1886,  and  judgment  was  rendered  by  the  court  below 
for  the  rent  for  the  months  of  August,  September,  October, 
November  and  December,  1878,  and  January,  1879,  which 
appellant  now  seeks  to  reverse,  on  the  ground  that  an  action 
on  his  covenant  can  not  be  maintained  for  any  rent  accruing 
after  the  termination  of  the  lease.  The  right  of  enjoyment 
is  the  correlative  of  the  duty  to  pay  rent. 

Whenever  the  right  of  enjoyment  is  lawfully  terminated,  so 
that  it  can  not  be  restored  except  by  mutual  consent,  the  cov- 
enant as  to  payment,  cekses  to  be  an  obligation  as  to  any  install- 
ment, which,  by  the  terms  of  the  lease,  would  thereafter  have 
become  due.     Authority  in  point  is  not  wanting. 

In  Jones  v.  Carter,  15  M.  &  W.  718,  the  lessee's  covenant 
was  for  the  payment  of  rent  on  the  25th  of  March  and  the 
29th  of  September  of  each  year  of  the  term.  The  install- 
ment due  March  25,  1845,  was  paid,  but  on  May  19,  1845,  the 
lessor  commenced  ejectment  against  the  lessee,  for  breach  of 
covenant,  there  being  a  proviso  in  the  lease  that  for  any 
breach  of  covenant  if  should  determine  and  be  utterly  void' 
and  the  lessor  at  liberty  to  re-enter.  The  action  for  rent  was 
commenced  in  January,  1846,  before  the  termination  of  the 
action  of  ejectment.  The  court,  Parker,  B.,  said:  "With- 
out inquiring  whether  an  ejectment  be  a  real  action,  the 
bringing  of  such  would,  according  to  tlie  authority  of  Lord 
Coke,  be  a  determination  of  an  election  between  two  remedies. 
It  seems  to  us  that  so  distinct  and  unequivocal  an  act,  must, 
independently  of  any  teclmical  reason,  bo  a  final  determina- 
tion of  the  landlord's  option ;  for,  after  such  an  act,  by  which 
the  lessor  treats  the  lessee  as  a  trespasser,  the  lessee  would 
know  that  he  was  no  longer  to  consider  himself  as  holding  the 
lease,  and  bound  to  perform  the  coven^ants  contained  in  it; 
and  it  would  be'  unjust  to  permit  the  landlord  again  to  change 
his  mind,  and  hold  the  tenant  responsible  for  the  breacli  of 
duty  after  that  time.     We  are  all,  therefore,  of  opinion,  that 
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the  lease  was  determined  in  May,  1815,  and  consequently  the 
defendant  was  not  liable  to  pay  the  subsequent  rent,  or  dam- 
ages for  any  breach  of  covenant." 

In  Oldershaw  v.  Holt,  12  Adol.  &  E.  590,  where  a  like 
question  was  raised,  the  court  held:  "The  re-entry  must  be 
considered  as  taking  eflFect  from  the  time  of  the  demise  relied 
on  in  the  ejectment.  From  that  period  the  defendant,  while 
holding  the  premises,  was  a  wrong-doer,  and  liable  for  mesne 
profits.  The  action  should  have  been  brought  for  those  and 
not  for  rent." 

'.The  same  rule  is  held  in  Stuyvesant  v.  Davis,  9  Paige  Ch. 
428.  So,  in  the  case  at  bar,  the  action  should  have  been  for 
mesne  profits  or  for  use  and  occupation.  Ilartshorne  v.  Wat- 
son, 4  Bing.  (N.  C.)  178,  relied  on  by  appellee,  is  not  in  con- 
flict with  the  foregoing  cases. 

In  the  lease  sued  on  tliere  was  a  separate  group  of  provis- 
ions to  the  effect  that  if  any  of  the  rent  shouM  be  in  arrears, 
or  there  should  bo  any  default  in  any  of  the  covenants  on  the 
part  of  the  lessee,  it  should  be  lawful  for  the  lessor  to  declare 
the  term  ended  and  make  entry  with  or  without  process  of 
law  and  expel  the  lessee,  using  such  force  as  might  be  neces- 
sary, and  to  distrain  for  any  reilt  that  might  be  due  upon  any 
property  of  the  lessee,  whether  .exempt  from  execution  and 
distress  by  law  or  not,  the  lessee  agreeing  to  waive  liis  right 
to  exem])tion;  that  it  was  the  intention  thereby  to  give  the 
.  lessor  a  valid  and  first  lien  on  all  of  the  lessee's  property,  as 
securitv  for  the  rent;  and  that  in  case  of  the  ending:  of  said 
term  by  election  of  the  lessor,  or  otherwise,  the  lessee  agreed 
to  surrender  the  premises  to  the  lessor  peaceably,  immedi- 
ately upon  such  termination,  and  that  if  he  should  remain  in 
possession  of  the  same  after  such  default,  or  after  such  tei- 
mination  of  the  lease,  he  should  be  deemed  gnilty  of  a  forci- 
ble detainer  and  should  *'be  subject  to  all  the  conditions  and 
provisions  above  named." 

For  appellee  it  is  contended  that  the  clause  making  appel- 
lant subject  to  all  the  conditions  and  provisions  above  named, 
keeps  the  covenants  in  the  lease  alive,  so  that  the  lessee, 
although  deprived  of  his  estate,  is  still  liable  upon   covenants 
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of  the  lease  for  any  breach  thereof  happening  after  the  ter- 
minat^'on  of  the  lease  bv  the  landlord's  election. 

If  that  is  the  true  interpretation,  the  lessee  would  be  liable 
for  the  rent  of  the  entu-e  term,  even  if  the  lessor  should  have 
ended  it  in  the  second  month  for  failure  to  pay  the  first 
month's  rent,  and  that  would  be  the  case,  if  tlie  lessee  had 
only  held  possession  one  day  after  the  termination  of  his 
estate.  By  insertion  in  the  lease  of  words  which  the  parties 
themselves  did  not  see  tit  to  use,  we  can  make  the  instrup[ient 
say  that  the  lessee  shall  be  liabje  on  his  covenants  for  all  rents 
that  may  accrue  while  he  shall  so  unlawfully  occupy.  But 
confining  our  attention  to  the  words  actually  used  by  the  par- 
ties, we  must  say  tliat  with  reference  to  liability  on  the  cov- 
enant for  rent,  they  mean  (1)  that  the  tenant,  in  case  he 
wrongfully  holds  over  after  the  term  is  ended  by  election  of 
the  landlord,  no  matter  when  the  election  is  made  or  for  how 
short  a  time  the  holding  over  continues,  shall  be  liable  to  his 
covenants  for  all  the  rent  to  the  end  of  the  term  specified  in  the 
lease,  or  (2),  that  he  is  not  liable  on  his  covenants  for  any 
rent  that  accrues  after  the  landlord's  election. 

We  think  this  clause  in  the  lease,  upon  which  appellee  re- 
lies, has  no  reference  whatever  to  the  payment  of  rent  or  the 
observance  of  the  lessee's  covenants  after  the  termination  of 
the  lease,  but  merely  to  the  condition  of  things  presented  to 
the  minds  of  the  parties  by  the  separate  group  of  provisions 
above  set  forth,  to  wit,  the  liability  of  the  tenant  to  expul- 
sion, forcible  or  otherwise,  and  to  distress  upon  his  property, 
his  waiver  of  the  right  of  exemption,  etc. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  cmd  remanded. 

Gaby,  J.,  took  no  part  in  the  decision  of  this  case. 
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John  J.  Curran,  impl'd,  etc., 

V. 

Bradner,  Smith  &  Company  et  al. 

Corporations — LAahility  of  Stockholders — Practice — See.  25,  Act  of  1872- 

1.  Creditors  of  corporntions  organized  under  or  subject  to  the  provisiors 
of  the  act  of  1872,  pursuing  their  remedies  against  the  faoldeTs  of  the  stock 
wholly  or  partially  unpaid,  can  do  so,  except  so  far  as  Sec.  8  applies,  only 
in  the  manner  provided  in  Sec.  25  of  that  act 

2  To  enforce  such  liability  the  bill  must  be  by  or  on  behalf  of  all  the 
creditors  against  all  the  stockholders. 

3.  This  court  reverses  a  decree  which  charges  a  single  stockholder  and 
makr^s  no  finding  as  to  whether  the  assets  of  the  corporation  were  ex> 
hausted. 

[Opinion  filed  December  18, 1888.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  IIou. 
Oliver.  H.  Hokton,  Judge,  presiding. 

Mr.  Elbridge  Hanect,  for  appellant 

Mr.  John  S.  Stevens,  for  Bradner,  Smith  &  Co.,  appellee. 

Messrs.   McClellan  &  Ccmmins,  for  Parsons    &    Hicks, 

appellees. 

Gary,  J.  This  was  a  bill  in  chancery  filed  by  Bradner, 
Smith  &  Co.,  a  corporation,  against  the  Mail  Publishing  Com- 
pany, also  alleged  to  be  a  corporation,  and  appellant  Origi- 
nally there  was  another  defendant,  not  a  stockholder,  but  as 
nothing  in  the  case  is  affected  by  that  circumstance,  it  is 
enough  to  say  that  as  to  that  defendant,  the  bill  was  Tolunta- 
rily  dismissed.  The  appellant  answered  the  bill.  After- 
•  ward  the  appellees,  Parsons  and  Hicks,  partners  as  W.  H. 
Parsons  &  Co.,  in  a  petition  entitled  in  the  suit  then  pending, 
prayed  that  they  might  be  made  parties  complainant  to  the 
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bill.  The  bill  alleged  the  recovery  of  judgment  by  Bradneij 
Smith  &  Co.,  against  the  Mail  Publishing  Company,  an  exe- 
cution thereon  returned  unsatistied,  and  that  appellant  was  a 
stockholder,  and  his  shares  not  paid  for.  The  petition  alleged 
the  recovery  of  judgment  by  Parsons  and  Hicks,  an  execu- 
tion, returned  unsatisfied,  and  adopted  the  allegations  of  the 
bill.  No  rule  to  answer,  nor  any  answer  in  fact,  to  the  peti- 
tion, was  made  upon,  or  by  anybody.  The  Mail  Publishing 
Company  never  answered  anything,  nor  was  anything,  bill  or 
petition,  taken  as  confessed  against  them.  There  is  no  finding 
whether  they  were  solvent  or  insolvent,  or  had  any  assets. 

The  record  shows  that  the  statutory  proceedings  for  organ- 
izing the  company  were  taken  in  February  and  Mai'ch,  1884, 
resulting  in  the  subscription  for  the  whole  capital  stock  of 
$30,000,  in  shares  of  $100  each. 

The  subscribers  were  E.  R.  Dillingham,  Jr.,  25  shares;  E. 
C.  Stevens,  50  shares;  appellant,  75  shares,  and  R.  E.  McRea 
150  shares.  And  on  the  24th  day  of  March,  1884,  the  sub- 
scribers for  the  shares  met  and  elected  a  board  of  five  direct- 
ors. On  the  29th  of  the  same  month  the  projier  record  in 
the  office  of  the  recorder  was  made.  So  far  as  the  record 
shows,  this  was  the  last  formal  corporate  act.  No  certificates 
of  shares  were  issued,  no  executive  officers  elected,  no  by-laws 
adopted,  no  stock  or  other  corporation  books  opened  or  pro- 
cured. 

Appellants,  Dillingham  and  Stevens,  with  machinery  fur- 
nished by  appellant,  and  some  money  by  the  others,  seem  to 
have  published  a  newspaper  for  a  while,  when  appellant  sold 
out  to  the  other  two  for  $5,500  cash.  The  parties  themselves 
seem  to  have  forgotten  or  disregarded  the  steps  they  had 
taken  to  form  a  corporation,  and  treated  the  machinery  of  the 
appellant  as  the  subject  of  the  sale.  Thereafter  appellant 
gave  no  further  attention  to  the  business. 

It  is  the  doctrine  of  this  court,  and,  as  it  is  understood  here, 
the  doctrine  of  the  Supreme  Court,  that  creditors  of  corpora- 
tions organized  under,  or  subject  to  the  provisions  of  the  act  , 
of  1872,  pursuing  their  remedy  against  the  holders  of  stock 
wholly  or  partially  unpaid,  can  do  so  (except  so  far  as  Sec.  8 
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applies,  which  has  no  reference  to  the  mode  of  proceeding 
adopted  in  this  case),  only  in  the  manner  provided  in  Sec.  25  of 
tliat  act.  Kobertson  v.  Noeninger,  2l)  111.  App.  227;  Kichardson 
V.  Akin,  87  111.  138;  Low  v.  Buchanan,  94  111.  76;  Harper  v- 
Union  Mfg.  Co.,  100  III.  225;  Patterson  v.  Lynde,  112  III. 
196.    See  also,  Buchanan  v.  Bartow  Iron  Co.,  3  III.  App.  191. 

Under  that  section  '*a  stockholder  may  be  required  to  pay 
his  pro  rata  share"  of  the  debts  of  the  corporation  "to  the 
extent  of  the  unpaid  portion  of  his  stock,  after  exhausting  the 
assets  of  sui-h  corporation." 

Sec.  8  declares  the  liability  of  the  stockholder  "shall  be  for 
the  debts  of  the  corporation  to  the  extent  of  the  amount  that 
may  be  unpaid  upon  the  stock  held  by  him,  to  be  collected  in 
the  manner  herein  provided."  The  word  "herein"  refei*s  to 
the  whole  chapter,  and  not  merely  to  that  section. 

It  is  true  that  none  of  the  cases  cited  support  in  express 
terms  the  whole  proposition,  that  to  enforce  the  liability  of 
the  stockholders  (except  under  the  provisions  of  Sec.  8  by 
garnishment),  a  bill  must  be  by,  or  on  behalf  of,  all  the  credit- 
ors and  against  all  the  stockholderR,  but  that  proposition  is  a 
necessary  result  from  them.  The  case  in  the  87th  holds 
(overlooking  the  remedy  by  garnishment),  the  "remedy  is 
limited  to  courts  of  equity."  That  in  the  94th,  that  the 
liability  to  the  creditors  under  Sec.  16,  is  "a  trust  fund  to  be 
collected  and  divided  pro  rata  among  all  the  creditors."  In 
the*  100th  the  bill  to  enforce  the  liability  of  stockholders 
under  Sec.  9  of  the  act  of  1857  "to  the  creditors"  was  dis- 
missed partly  because  it  was  "brought  but  by  one  creditor, 
and  in  his  own  behalf  alone,"  while  the  relief  "could  only  l)o 
had  u[>on  a  bill  brought  by,  or  at  least  in  behalf  of  all  the 
creditors  of  the  corporation  ;"  and  in  the  112th,  in  discussing 
the  liability  of  a  stockholder  in  an  Oregon  corporation,  under 
the  words,  "shall  be  liable  for  the  indebtedness  of  the  corpora- 
tion." it  is  said,  "a  decree  that  one  stockholder  should  pay,  or 
that  one  creditor  should  be  paid,  must  be  partial  and  incom- 
plete, and  might  be  grossly  inequitable  and  unjust."  The 
phrases  "for  the  debts"  (Sec  8),  "to  the  creditors,"  (cases  in 
94th   and  100th),  and  "for  the  indebtedness"   (the  Oregon 
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case,  112tli),  express   the   same  idea,  and   impose  the   same 
burden. 

The  bill  in  this  ease  was  in  behalf  of  all  creditors,  but 
against  a  single  stockholder. 

Sec.  49  of  the  Chancery  Act,  has  no  application  to  cases  of 
tliis  character.  If  it  had  (a  notion  that  seems  t?o  have  oc- 
curred to  nobody),  tJie  case  in  the  100th  should  have  been 
decided  the  other  way,  for  the  only  objections  there  were  that 
the  complainant  did  not  ille  his  bill  on  behalf  of  all  the  cred- 
itors, and  make  the  assignee  of  the  corporation  a  defendant. 
In  enforcing  the  liability  of  stockholders,  the  rule  that 
"equality  is  equity,"  both  as  to  creditors  and  stockholders, 
however  illusory  it  may  prove  in  practice,  is  lirmly  established 
by  authority. 

As  the  decree  in  this  case  makes  no  finding  as  to  whether 
the  assets  of  the  corporation  were  exhausted,  and  charges  the 
appellant  alone,  not  bringing  in  the  other  stockholders,  it  is 
directly  contrary  to  the  decision  of  this  court  in  20  111.  App. 
227,  and  must  be  reversed. 

There  are  very  serious  questions  relating  to  the  organiza- 
tion of  the  corporation — whether  the  parties  printing  the 
paj)cr  were  doing  so  as  the  agents  of  a  corporate  body,  or 
were  liable  to  the  world  as  partners;  if  the  latter,  who  were 
liable-^that  are  left  untouched,  and  as  to  which  no  inference  is 
to  be  drawn  from  this  opinion. 

Reversed  and  remanded. 


John  Wetenkamp  et  al. 

V. 

William  Billigh  et  al. 

JMechanic^s  Lien — Notice — Signature — Joint  Contract — Parol  Eridetice. 

1.  The  notice  required  by  Sec  30.  Chap.  82.  R.  S.,  should  be  dated  and 
si^rned  by  the  person  claiming  a  mechanic's  lien.  Without  signature  the 
notice  is  fatally  defective. 
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2.  In  the  case  pre«ented,  it  is  held:  That  the  contract  for  the  erection 
of  the  building  constituted  the  mason  and  carpenter  joint  contractors;  that 
parol  evidence  is  inadmipsible  to  show  a  different  intention;  and  that  a 
piiper  subsequently  signed  by  the  owner  only,  can  not  be  regarded  as  a  con- 
tract. 


[Opinion  filed  December  18,  1888.] 

Appeal  from   tlie  Superior  Court  of  Cook   County;  tlie 
Hon.  GwYNN  Garnett,  Judge,  presiding. 

Messrs.  Haery  Rubens  and  Ho  bins  S.  Mott,  for  appellants. 

Messrs.  Meyer  &  Colijian,  for  appellee. 

Gary,  J.     About  the  1st  of  November,  1885,  the  appellants, 
intending  to  build,  received  from  Billigh  this  proposition: 

"  W.  Billigh,  3006  Emerald  Avenue,  Mason,  Builder 
and  Contractor,  of  Chicago,  111. 
"I  propose  to  furnish  the  building  according  to  plans  and 
specifications  for  the  sum  of  seventy-four  hundred  and   iiftv 
dollars  ($7,450). 

"W.  Billigh." 

On  the  4th  of  the  same  month  this  contract  was  made: 

"  This  agreement  made  this  fourth  day  of  November  A.  D. 
1885,  by  and  between  Wilh'am  Billigh  and  Henry  Beck,  par- 
ties of  the  first  part,  and  Billigh  &  Beck,  party  of  the  second 
part,  witnesseth,  Wetenkamp  Bros. 

*'That  the  parties  of  the  first  part,  said  William  Billigh  and 
H.  Beck  will  build  a  house  for  the  party  of  the  second  part 

for  the  sum  of  $7,450  (seven  thousand  four  hundred 

and  fifty  dollars)  according  to  the  plan  and  specifications,  the 
payments  to  be  made  in  the  following  manner: 

"First  payment  to  take  place  when  the  basement  is  put  up 
in  the  sum  of  one  thousand  dollars  ($1,000). 

"  Second  payment  when  the  first  story  is  up,  in  the  sum  of 
one  thousand  dollars  ($1,000). 

"And  the  balance,  eleven  hundred  dollars  ($1,100),  when  the 
mason  work  is  all  finished. 
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"  Carpenter's  first  payment  in  the  sum  of  $400  (four  lum 
dred  dollars)  has  to  be  made  when  second  joist  is  up,  the 
second  payment  in  the  sum  of  one  thousand  dollars  ($1,000) 
as  soon  as  the  roof  is  on,  and  the  third  payment  in  the  sum  of 
one  thousand  dollars  ($1,000)  when  the  first  coat  of  plaster  is 
on  and  all  the  grading  done. 

'^  All  the  balance  of  the  contract  money  has  to  be  paid  when 
the  house  is  all  completed  and  tlie  keys  turned  over  to  tlie 
party  of  the  second  part 

''Chicago,  November  4,  1885. 

"300  $  tree  hundcrt  dollars  has  to  be  paid  after  tirty  days 
after  the  building  is  f urnicht  on  cairpender  work. 

"J.  Wm.  Wetenkamp  Bros. 

"  W.  BiLLIG, 

**  n.  Beck, 

'*  ContraciorBP 

Billigh  was  the  mason  and  Beck  the  carpenter,  and  divided 
the  work  between  themselves  at  the  prices  stated  in  the  con- 
tract. Some  three  or  four  weeks  afterward,  the  work,  both 
mason  and  carpenter,  having  been  begun,  Beck  brought  to 
appellants,  and  they  signed,  this  paper: 

"  Tliis  Agreement  made  this  4th  day  of  November,  1858, 
by  and  between  Henry  Beck,  party  of  the  first  part,  and 
Wetenkamp  Bro.,  party  of  the  second  part,  Witnesseth:  That 
the  parties  of  the  first  part,  said  Henry  Beck,  will  do  the  car- 
penter work  and  all  other  work  to  furnish  the  house  and  turn 
the  key  to  the  owner  for  the  sum  of  fourty  tree  hundred  and 
fifty  dollars  4350$  according  to  the  plans  and  spesifications  first 
payment  to  be  made  when  second  joist  is  up  400.00$,  secont 
paimend  is  the  sum  of  1000.00$  as  soon  the  roof  is  on  and  the 
third  paimand  in  sum  of  1000.00$  when  the  first  coat  of  paster 
and  all  the  glasing  is  done.  All  the  balance  of  the  contract 
money  has  to  be  paid  when  the  house  is  all  completed  and  the 
keys  turned  over  to  the  party  of  the  second  part. 

*'  Three  hundret  dollars  has  to  be  paid  80  days  after  the 
building  is  f  urniched  on  carpenter  work. 

"William  Wetenkamp, 
JoH.  Wetenkamp." 
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The  '58  in  the  date  is  a  Teutonic  transposition  of  'S5.  Tlie 
mason  work  was  done,  but  the  car|>enter  not,  and  it  cost  tlie 
a])pe]Iants  more  than  tlie  original  contract  price  to  finish  the 
build  infi^. 

Wei  in,  a  sub-contractor  under  Beck,  filed  a  petition  for  a 
mechanic's  h'en  on  the  building.  The  South  Halsted  Street 
Iron  Works,  as  sub-contractors,  also,  under  Beck,  intervened 
and  claimed  a  lien.  HIinka,  as  sub-contractor  under  Billigh, 
did  the  same. 

Billigh  and  Beck  answered,  and  claimed  that  although  thej 
were  originally  joint  contractors  for  the  whole  building,  sub- 
6e(|uently  the  matter  was  changed  to  a  separate  contract  by 
Billigh  for  th6  mason  work,  and  by  Beck  for  the  carpenter 
work.  No  f  urtlier  statement  of  the  pleadings  is  necessary  to  a 
decision  of  the  case. 

There  was  a  decree  in  favor  of  Billigh,  of  HIinka,  and  of 
the  Iron  Works,  but  all  other  claims  for  liens  were  dismissed. 
Whether  the  firet  two  shall  be  reversed  depends  upon  w^iether 
Billigh  is  to  be  treated  as  a  contractor  with  Beck  for  the  whole 
building,  in  which  case  the  building,  not  having  been  coni- 
])leted  by  the  conti'actors,  and  having  cost  the  owners  more 
than  the  contract  price  to  finish,  neither  the  original  conti-act- 
ors  or  sub-contractors  under  either  of  them  are  entitled  to  anv 
lien,  except  under  special  circumstances  as  to  snb-contractoi-s? 
that  do  not  exist  as  to  HIinka,  and  which  will  be  discussed  in 
considering  the  claim  of  the  Iron  Works. 

It  is  not  denied  that  the  original  paper,  dated  November  4, 
18S5,  notwithstanding  the  jumble  that  is  made,  is  a  joint  con- 
tract by  Billigh  and  Beck  with  the  appellants.  The  court  is 
to  take  it  as  the  language,  used  under  the  circumstances  by 
which  the  parties  were  surrounded,  means.  Bishop  on  Cont* 
Sec.  365,  et'seq.;  Buckner  v.  Hamilton,  16  111.487. 

But  the  appellee,  Billigh,  insists  that  the  parties  themselves 
did  not  mean  what  the  language  they  used  means,  and  that 
their  conversation  at  the  time,  and  subsequent  conduct,  shows 
that  they  all  regarded  Billigh  as  the  mason  and  Beck  as  the 
carpenter  contractor,  not  respectively  responsible  each  for  the 
other's  part  of  the  work.     But  the  rule  that  written  contracts 
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are  not  to  be  varied  by  parol  evidence,  is  so  familiar  that  it 
would  be  affectation  to  cite  authorities  in  its  support. 

The  paper  last  set  out  in  the  opinion  is  signed  only  by  the 
appellants.  It  is  not,  of  itself,  a  contract.  Waggeman  v. 
Bracken,  52  111.  468.  From  the  parol  evidence  there  is  some 
difficulty  in  arriving  at  any  satisfactory  conclusion  as  ,to  why 
Beck  wanted  it.  There  were  no  negotiations  that  led  to  it^ 
nor  was  any  new  paper  made  between  Billigh  and  the  appel- 
lants. The  most  plausible  reason  that  appears  for  the  mak- 
ing of  it  is  that  Beck  considered  himself  to  be  a  contractor 
only  for  the  carpenter  work,  and  wanted  something  in  his 
own  hands,  the  original  being  in  the  hands  of  Billigh.  But 
in  whatever  aspect  that  paper  is  viewed,  it  can  not  be  consid- 
ered as  substituting  separate  contracts  for  the  separate  parts 
of  the  work  for  a  joint  contract  for  the  whole.  Neither  Bil- 
ligh, as  original  contractor,  nor  Hlinka,  as  sub-contractor 
nnder  him,  are,  therefore,  entitled  to  any  relief  from  the  ap- 
pellants. 

The  South  Halsted  Street  Iron  Works  claim  that  they  com- 
plied with  the  various  provisions  of  Chap.  82  concerning  liens, 
and  that  after  they  served  a  notice  the  appellants  paid  more 
money  to  Beck  than  was  required  to  pay  them.  The  appel- 
lants deny  the  service  of  any  notice. 

Upon  the  conflicting  evidence  as  to  the  service  of  the  no- 
tice the  decree  would  not  be  disturbed.  The  form  of  notice 
given  in  Sec.  30  contemplates  that  it  shall  be  dated  and  signed 
by  whoever  is  to  claim  the  lien.  The  witness  who  testifies  to 
the  service  of  the  notice  says  that  he  does  not  think  it  was 
dated,  and  does  not  know  how  it  was  signed,  as  the  same  es- 
tablishment does  business  both  under  the  name  of  the  South 
Halsted  Street  Iron  Works  and  Vanderkloot  &  Son.  The 
Iron  Works  professes,  as  the  name  not  being  the  name  of  an 
individual  imports  (U.  S.  Ex.  v.  Bedbury,  34  111.  459),  to  be  a 
corporation,  and  their  answer  makes  an  exhibit  of  a  supposed 
copy  (none  in  fact  being  kept)  of  a  notice  under  the  corporate 
seal,  signed  by  the  secretary.  The  want  of  a  date  may,  per- 
liaps,  be  overlooked,  as  rights  accrue  from  the  date  of  service 
and  not  from  any  date  on  the  notice,  but,  without  a  signature, 


'590  Appellate  Courts  of  Illinois. 

Vol.  27.]       Germania  Life  Insurance  Co.  of  N.  Y.  v.  Klewer. 

the  owner  has  no  notice  of  who  claims  the  h'en.  The  connec- 
tion between  the  claimant  and  the  lien  musi  appear  on  the 
notice,  as  the  owner  has  nothing  but  the  notice-for  his  gnide. 

The  decree  in  favor  of  Bilh'gh,  of  Hlinka,  and  of  the  South 
Halsted  Street  Iron  Works  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  not  inconsistent  with  this 
opinion. 

Reversed  and  remanded. 

Judge  Garnett,  having  tried  this  case  in  the  Superior 
Court,  takes  no  part  in  this  decision. 


The  Germania  Fire  Insurance  Company  of  New 

York 

V. 

Emil  Klewer. 

Fire  Insurance — Other  Insurance — Vacancy — Waiver — Agency — Eri" 
den  ce — In  strucHons . 

1.  Where  the  agrent  of  an  insurance  company  knew  that  a  house  was 
vacant  when  it  was  insured,  the  company  can  not  claim  a  forfeiture  under 
the  clause  providing  that  the  policy  should  be  void  in  case  of  vacancy. 

2.  An  insurance  policy  providing  against  other  insurance  is  not  affected 
by  a  former  policy  which  haA  become  void  by  reason  of  the  vacancy  of  the 
premises. 

[Opinion  filed  December  18,  1888.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgkld,  Judge,  presiding. 

On  August  20,  1882,  appellee  procured  from  the  Agricult- 
ural Insurance  Company  a  policy  of  insurance  for  three  years, 
insuring  him  against  loss  or  damage  by  fire  to  the  extent  of 
$500  on  his  frame  house  at  Norwood  Park,  Illinois,  and  $500  on 
his  furniture  therein,  such  policy  containing  a  clause  prohibit- 
ing other  insurance,  valid  or  invalid.     Dunlap  &  Swift  had, 
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prior  to  that  time,  sold  the  house  and  lot  to  appellee  and 
received  from  him  a  mortgage  or  trust  deed  thereon  to  secure 
a  part  of  the  purchase  money. 

On  May  19,  18S3,  a  policy  for  $1,000,  was  issned  by  the 
Hartford  Fire  Insurance  Company  to  appellee,  on  the  applica- 
tion of  Dunlap  &  Swift,  insuring  him  for  three  years  against 
loss  or  damage  by  fire  on  the  house,  a  clause  in  said  policy 
declaring  the  same  void  in  case  of  other  insurance,  or  the 
vacancy  of  the  house  for  ten  days  without  written  consent 
indorsed  on  the  policy.  This  policy  was  delivered  to  Dunlap 
&  Swift  and  no  part  of  the  amount  named  therein  has  ever 
been  paid  to  appellee. 

The  premium  for  the  latter  policy  was  paid  to  Dunlap  & 
Swift  by  appellee,  he,  at  that  time,  authorizing  them  to  pro- 
cure the  policy  on  their  interest,  as  mortgagees,  in  the  prop- 
erty, lie  never  saw  the  policy,  nor  was  he  informed  that  it 
covered  his  interest,  or  designated  him  as  the  insured  party, 
until  after  the  building  was  burned. 

On  August  22,  1885,  appellant  issued  its  policy  insuring 
appellee  against  loss  or  damage  by  fire  for  three  years  to  the 
extent  of  $500  on  said  house  and  $500  on  tlie  furniture,  pro- 
viding therein  that  it  should  be  void  in  case  of  other  insur- 
ance. From  August  20,  1882,  until  the  latter  ])art  of  Septem- 
ber, 1885,  the  house  was  occupied  as  a  dwelling  by  appellee, 
but  he  vacated  the  same  some  time  in  the  last  named  moiith, 
with  no  intent  of  returning,  and  the  same  remained  vacant 
from  that  date  until  destroyed  by  fire.  On  October  16, 
1885,  appellee  procured  the  cancellation  of  the  policy  dated 
August  22,  1885,  and  appellant  at  the  same  time  issued  to 
ap})ellee  another  policy  for  $1,000  on  the  house  alone,  for  a 
term  commencing  October  16,  1885,  and  ending  August  22, 
1888,  providing  therein  that  tlie  policy  should  be  void  incase 
of  other  insurance  or  vacancy  of  the  house. 

When  appellant's  last  policy  was  issued,  its  agent  was  in- 
formed by  appellee  that  the  house  was  vacant,  but  no  consent 
was  given  by  any  of  the  companies  by  indorsement  on  any  of 
the  policies,  to  other  insurance  or  vacancy  of  the  house.  The 
premises  were  about  wholly  destroyed   by  tire  on  November 
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15,  18S5,  and  this  suit  was  brought  by  appellee  on  the  policy 
dated  October  16,  1888. 

The  defense  was  (1)  other  insurance,  (2)  vacancy,  (3)  the 
allepjed  burning  of  the  bnilding  by  plaintiflF. 

There  was  a  verdict  and  judgment  for  appellee  from  which 
this  appeal  is  taken. 

Messrs.  Harry  Kuhens  and  Robins  S.  Mott,  for  appellant 

The  policy  of  insurance  issued  by  the  Hartford  Insurance 
Company  was  invalid  during  the  existence  of  the  prior  policy 
in  the  Agricultural  Company,  but  the  Agricultural  policy 
remained  valid.  Jackson  v.  Mass.  Mutual  Fire  Ins.  Co.,  23 
Pick.  418;  Clark  v.  New  England  Mutual  Fire  Ins.  Co.,  6 
Cush.  342 ;  Hardy  v.  Union  Mutual  Fire  Ins.  Co.,  4  Allen, 
217;  Gale  v.  Belkuap  County  Ins.  Co.,  41  K  H.  170;  Gee  v. 
Cheshire  County  Mutual  Fire  Ins.  Co.,  55  N.  H.  65. 

Upon  the  expiration  of  the  period  covered  by  the  Agri- 
cultural policy,  to  wit,  August  20,  1885,  the  Hartford  policy 
attached  and  was  valid  insurance  from  that  date.  N.  E.  Fire 
&  M.  Ins.  Co.  V.  Schcttler,  38  111.  166;  Obermeyer  v.  Globe 
Mut.  Ins.  Co.,  43  Mo.  573. 

For  able  reviews  of  this  question  and  the  authorities,  see 
Hubbard  &  Spencer  v  The  Hartford  F.  Ins.  Co.,  33  Iowa, 
32G;  Gee  v.  Cheshire  Mut.  Fire  Ins.  Co.,  55  N.  H.  65  ;  Suth- 
erland V.  Old  Dominion  Ins.,  31  Ya.  176.  See  also,  Knight 
V.  Eureka  Ins.  Co..  26  Ohio  St  664;  Stacey  v.  Franklin  F. 
Ins.  Co.,  2  Watts  &  S.  506;  Philbrook  v.  N.  E.  Mut.  F.  Ins. 
Co.,  37  Me.  137,  Schenck  v.  Mercer  Mut.  F.  Ins.  Co.,  4  Zabr. 
(X.  J)  447;  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  52<»; 
Thomas  et  al.  v.  Builders  M.  F.  Ins.  Co.,  119  Mass.  121. 

The  first  i)olicy  is  not  affected  by  a  mere  futile  attempt  to 
procure  other  insurance. 

It  is  admitted  that  the  premises  were  vacant  from  Septem- 
ber, 1885,  until  the  fire  in  November  following;  this  increased 
the  risk  and  was  contrary  to  the  terms  of  the  policy,  there 
being  no  written  consent  of  the  company  thereto,  and  appellee 
can  not  recover.  American  Ins.  Co.  v.  Padfield,  78  111.  167; 
rhcenix  Ins.  Co.  v.  Tucker,  92  111.  64;  Agricultural  Ins.  Co.  v. 
Frith,  21  111.  App.  593;  American  Ins.  Co.  v.  Foster,  92  111.  334. 
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And  even  though  the  agent  of  the  company  knew  of  such 
vacancy  at  tlie  tim«  of  the  issuance  of  the  policy,  yet  the  pol- 
icy did  not  attach,,  but  if  the  premises  had  afterward  become 
occupied  it  would  have  been  in  force.  Ins.  Co.  of  N.  Am.  v. 
Garland,  108  111.  220. 

Mr.  H,  W.  Di REMAN,  for  appellee. 

Garnett,  p.  J.  Appellant  claims  that  the  Hartford  policy 
was  not  a  valid  insurance  until  the  expiration  of  the  term  of 
the  first  policy  issued  by  the  Agricultural  Insurance  Company, 
that  is,  on  the  21st  day  of  August,  1885,  but  that  it  became 
operative  on  the  last  named  date,  and  so  remained  until  after 
the  issue  of  the  policy  sued  on.  If  that  be  so,  we  are  liot  in- 
formed how  the  liability  of  the  Hartford  Company  was  con- 
tinned  more  than  ten  days  after  the   house  became  vacant. 

Its  policy  provided  that  the  insurance  should  be  void  if  the 
house  became  vacant  and  so  remained  for  ten  days,  and  the 
proof  is  unconti'adicted  that  the  house  was  vacant  and  unoccu- 
pied for  more  than  ten  days  before  the  policy  sued  on  was  issued. 

That  being  the  fact  there  was  no  other  insurance  on  the 
premises  on  October  16,  1885.  American  Ins.  Co.  v.  Padfield, 
73  111.  167;  PluBuix  Ins.  Co.  v.  Tucker,  92  111.  64;  American, 
Ins.  Co.  v.  Foster,  92  111.  334. 

The  vacancy  of  the  building,  however,  is  no  defense  for 
ai)pellant.  When  the  policy  sued  on  was  issued,  the  house 
was  unoccupied,  and  had  been  in  that  condition  for  several 
weeks.  Of  this  appellant's  agent  had  full  notice  when  the 
policy  in  question  was  issued.  No  objection  was  then  made 
to  the  vacancy,  nor  did  appellee  promise  to  have  the  house 
occupied.  The  injustice  of  permitting  appellant  to  now  deny 
its  liability  on  that  ground  is  apparent.  To  deliver  a  policy 
with  full  knowledge  of  the  facts  upon  which  its  validity  may 
be  disputed,  and  then  to  insist  upon  these  facts  as  ground  of 
avoidance,  is  to  attempt  a  fraud.  This  the  courts  will  neither 
aid  nor  presume,  but  prefer  to  find  there  was  an  intent  to 
waive  the  known  ground  of  avoidance.  May  on  Insurance 
497.     A  review  of  the  evidence,  for  the  purpose  of  refuting 
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the  proposition  that  the  appellee  burned  the  building,  would 
not  be,  under  existing  circumstances,  a  suitable  employment 
of  the  time  of  this  court.  It  is  sufficient  to  say  that  the  ques- 
tion was  fairly  submitted  to  the  jury,  and  we  think  their 
finding  for  appellee  is  supported  by  the  evidence;  and  it  meets 
with  our  approval. 

There  was  no  error  in  the  instructions  given  for  the  plaint- 
iff, or  in  the  modification  of  those  requested  by  the  defendant. 

Ko  wrong  has  been  suffered  by  appellant,  nor  is  there  in 
the  record  any  technical  departure  from  the  approved  rules. 
The  judgment  is  aflii-med. 

Judgment  affirmed. 
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V. 

Caroline  A.  P.  Brazee,  Administratrix. 

Book  Account — Death  of  Debtor — Admission  of  Books  in  Evidence — 
-Sec.  3,  Chap.  61,  B,  S. 

1.  A  plaintifF  who  has  made  the  proper  preliminary  proof  may  produce 
his  books  of  account  in  evidence  in  an  action  against  the  administratrix  of 
the  debtor. 

2.  Testimony  of  a  creditor,  in  the  absence  of  specific  objection,  that  a 
certain  account  book  *'  was  his  book  account  and  kept  by  him/*  is  sufficient 
preliminary  proof  to  warrant  the  introduction  of  the  same  in  evidence. 

[Opinion  jBled  May  28, 1888.] 

Appeal  from  the  Circnit  Court  of  Winnebago  County;  the 
Hon.  O.  H.  HoRTON,  Judge,  presiding. 

Mr.  A.  D.  Early,  for  appellant. 

Mr.  R.  F.  Ckawfobd,  for  appellee. 

Lacey,  J.  This  suit  was  originally  brought  before  a  justice 
of  the  peace  by  the  appellant,  who  recovered  in  that  court, 
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and  the  caase  was  appealed  to  the  Circait  Conrt,  where,  iip«»;i 
trial  bj  the  court  without  a  jnrjr,  it  found  in  appellee''^  favor  an«l 
gave  judgment  against  appellant  for  costs,  from  which  judgment 
this  appeal  is  taken.  The  suit  was  originally  brought  aoraiu>t 
G.  M.  Brazee,  the  intestate  of  appellee,  and  judgment  in  the 
justice  court  was  rendered  against  him,  but  at  the  trial  in  the 
Circuit  Court  C.  M.  Brazee  had  become  deceased,  and  appellee 
liad  been  appointed  administratrix  of  his  estate. 

The  action  was  based  on  a  book  account  wliich  the  ap[>e^- 
lant  presented  against  the  deceased,  C.  M.  Brazee.  There 
was  evidence  in  the  case  before  the  Circuit  Court  tending  to 
show  that  C.  M.  Brazee,  deceased,  admitted  the  account,  but 
it  was  weak  and  unsatisfactory. 

The  main  point  urged  for  reversal,  is  the  refusal  of  tl»o 
court  to  admit  the  book  of  accounts  of  appellant  in  evidence- 
The  appellant  was  called  as  a  witness  and  testified  that  he 
was  the  plaintiff;  ^^  that  the  book  now  shown  me  is  my  book 
account  where  I  kept  my  accounts  of  my  work.  It  is  a  book 
of  original  entries,  kept  by  me;  is  true  and  just.  The  account 
before  me  in  this  book  is  the  account  against  Mr.  Brazee. '' 

The  appellant  then  offered  the  book  in  evidence,  to  which 
the  appellee  objected,  and  the  court  sustained  the  objection, 
to  which  ruling  of  the  court  the  appellant  excepted. 

The  con*ectness  of  this  ruling  is  now  questioned.  It  will 
depend  on  the  proper  construction  to  be  given  to  Sec.  3,  Chap. 
51,  R.  S.,  concerning  evidence.     It  reads  as  follows : 

"  Where,  in  any  civil  action,  suit  or  proceeding,  the  claim  or 
defense  is  founded  on  a  book  account,  any  party  or  interested 
person  may  testify  to  his  account  book,  and  the  items  tlierein 
contained;  that  the  same  is  a  book  of  original  entries,  and  that 
the  entries  therein  were  made  by  himself,  and  are  true  and 
just." 

Sec.  1  provides:  "That  no  person  shall  be  disqualified  as 
a  witness  in  any  civil  action,  suit  or  proceeding,  except  as 
hereafter  stated,  by  reason  of  his  or  her  interest  in  the  event 
thereof,  as  a  party  or  otherwise,  or  by  reason  of  his  or  her 
conviction  of  any  crime;  but  such  interest  or  conviction  may 
be  shown  for  the  purpose  of  affecting  the  credibility  of  such 
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witness;  and  the  fact  of  such  conviction  may  bo  proven 
like  any  fact  not  of  record,  either  by  the  witness  himself  (who 
shall  be  compelled  to  testify  thereto)  or  by  any  other  witness 
cognizant  of  snch  conviction,  as  impeaching  testimony,  or  by 
any  other  competent  evidence." 

Then  follows  Sec.  2,  limiting  the  operation  of  the  above 
section,  which  reads  as  follows:  ''No  party  to  any  civil  action, 
suit  or  proceeding,  or  person  directly  interested  in  the  event 
thereof,  shall  be  allowed  to  testify  therein  of  his  own  motion, 
or  in  his  own  behalf,  by  virtue  of  the  foregoing  section,  when 
any  adverse  party  sues  or  defends  as  the  trustee  or  conservator 
of  any  idiot,  habitual  drunkard  or  lunatic  or  distracted  person, 
or  as  the  executor,  administrator,  heir,  legatee  or  devisee  of 
any  deceased  person,  or  as  guardian  or  trustee  of  any  such 
heir,  legatee  or  devisee,  imless  when  called  on  as  a  witness  by 
such  adverse  party  so  suing  or  defending,  and  also  except  in 
the  following  cases,  namely: " 

Then  follow  five  different  exceptions  to  the  above  inhibi- 
tion, or  rather  exceptions  to  the  exceptions  to  said  Sec.  1. 

There  is  some  objection  made  by  appellee's  counsel  that  the 
appellant  did  not,  even  if  entitled  to  te-tify  to  the  preliminary 
facts  under  said  Sec.  3,  make  the  necessary  proof  that  the 
entries  were  made  by  himself.  That  it  was  not  sufficient  for 
him  to  swear  that  the  book  **  was  kept  by  him."  We  do  not 
think  the  objection  is  well  taken.  If  the  proof  had  not  been 
satisfactory,  instead  of  a  general  objection  to  its  introduction 
in  evidence,  it  should  have  been  objected  that  the  preliminary 
proof  was  insufficient,  when  it  could  have  been  remedied. 

The  proof,  we  think,  was  sufficient,  and  the  statute  substan- 
tially complied  with.  Presbyterian  Church  of  New  Boston 
v.  Emerson,  6^  111.  269.  We  do  not  think  that  Sec  2  was  in- 
tended to  be  an  exception  to  the  provisions  of  Sec.  3.  The 
language  of  Sec.  2  is,  *'  no  person,  etc.,  shall  be  allowed  to 
testify,  etc.,  in  his  own  behalf  by  virtue  of  the  foregoing  sec- 
tion." And  the  ^^  foregoing  section "  is  number  1  and  not 
number  3. 

No.  3  appears  to  be  an  independent  section  standing  by 
i:self,  to  the  provisions  of  which  there  appears  to  be  no  excep- 


i 


o9iS  Appellate  Courts  of  Illinois, 

Toi-  21.]  Ailing  V.  Brazee. 

tion  named  in  the  act.  How  the  exceptions  contained  in  num- 
ber 2,  which  are  limited  to  provisions  of  Sec.  1,  can  apply  to 
Sec.  3,  we  are  nnablo  to  see.  The  first  section,  no  doubt,  in 
providing  that  "  no  person  shall  be  disqualified  as  a  witness,'^ 
etc.,  etc.,  means  that  "  no  person  should  be  disqualified  as  a 
geiieral  witnens^'*  etc. 

If  this  were  not  so  there  would  have  been  no  necessity  for 
the  enactment  of  Sec.  3.  The  proof  which  the  plaintiff  is 
allowed  to  m  ike  by  Sec.  3,  is  in  its  nature  preliminary  proof ^ 
like  that  of  the  common  law  proof  of  the  loss  of  deeds  to 
enable  the  contents  of  the  original  to  be  shown  by  parol,  or 
according  to  present  statute,  the  record  to  be  read.  At 
common  law,  in  many  of  the  States  a  party  might  make  tlie 
preliminary  proof  necessary  to  introduce  books  of  account  by 
his  own  oath.  Strickland  v.  Wynn  et  al.,  51  Ga.  000.  Tlie 
decision  in  that  case  allowed  preliminary  proof  in  the  nature 
of  the  evidence  offered  here,  to  be  made  by  the  plaintiff,  not- 
withstanding the  debtor  was  dead,  and  the  case  defended  by 
the  administrator.  The  statute  of  Georgia  contained  provis- 
ions nearly  exactly  like  Sees.  1  and  2  of  our  statute. 

The  decision  was  made  on  the  basis  that  by  common  law 
the  plaintiff  could  make  such  preliminary  proof  by  his  own 
oath  prior  to  the  passage  of  the  statute  and  the  statute  did  not 
repeal  the  law  as  it  had  existed.  The  statute  contained  no 
such  provisions  as  section  number  three. 

In  North  Carolina  a  statute  similar  to  the  provisions  of  Sec. 
3  had  existed  for  a  long  time,  when  a  statute  similar  to  Sec:?. 
1  and  2  of  our  statute  was  enacted.  In  Leggett  v.  Grover  et 
al.,  71  N.  C.  211,  where  a  similar  question  as  is  here  presented 
was  raised  as  to  the  effect  of  the  last  statute  on  the  first,  it  was 
held  that  the  last  did  not  repeal  the  old  one.  If  Sec.  3  had 
been  passed  at  a  different  time  from  Sees.  1  and  2,  the  case 
would  have  been  similar  to  the  case  last  above  cited. 

It  could  make  no  difference  that  our  act  is  all  in  one.     The 
statute  in  regard  to  evidence  seems  to  be  a  general  amendment 
of  the  common  law  rules  on   the  subject  of  evidence  and  its 
production.     At  common  law  a  party  might  inti*oduce  in  evi- 
nce his  books  of  account,  provided  he  made  certain  prelim- 
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inary  proof.  He  was  required  to  prove  by  evidence  of 
disinterested  witnesses  the  following  points,  to  wit:  That  ho 
kept  no  clerk;  that  the  books  were  his  books  of  account;  that 
they  were  books  of  original  entry;  that  the  entries  therein 
were  in  his  handwriting;  that  they  had  settled  by  the  same 
books  and  found  thein  just  and  true;  that  some  of  the  articles 
cliarged  or  work  done  were  delivered  or  done  about  the  time 
charged.     Boyer  v.  Sweet,  3  Scam.  120. 

This  rule,  as  to  the  admissibility  of  a  party's  account  booksi 
was  an  exception  to  the  general  rule  of  the  common  law,  that 
no  party  was  allowed  to  testify  in  his  own  behalf,  or  produce 
evidence  that  he  had  made  himself,  and  grew  out  of  the  neces- 
sities of  the  case,  and  was  intended  to  prevent  a  failure  of 
justice,  as  in  many  cases  a  party  would  be  wholly  unable  to 
prove  his  accounts  imless  he  could  introduce  his  account  book 
in  evidence;  but  the  right  to  so  introduce  the  account  book 
was  hedged  around  with  the  foregoing  preliminary  conditions 
in  order  to  protect  the  rights  of  the  party  against  whom  the 
account  book  was  to  be  introduced,  and  to  prevent  fraud  and 
imposition.  The  common  law  was  extremely  rigid  and  excluded 
every  one  from  being  a  witness  who  had  any  interest  in  the 
event  of  the  suit.  There  were  one  or  two  other  exceptions  to 
the  general  rule;  one  was  that  in  a  suit  against  a  common 
carrier  for  the  loss  of  baggage  in  carriage,  the  plain tijff  was 
allowed  to  testify  in  his  own  behalf  as  to  what  articles  were 
contained  in  the  package  and  their  value.  This  exception  also 
was  adopted  through  necessity  and  to  prevent  the  failure  of 
justice.  Those  exceptions  held  good  not  only  in  case  the  suit 
was  brought  against  the  debtor  in  his  lifetime  or  against  his 
administrator.     They  were  of  universal  application. 

In  the  course  of  time  experience  taught  that  the  old  common 
law  policy,  to  exclude  all  persons  from  being  witnesses  who 
had  any  interest  in  the  event  of  the  suit,  was  not  calculated  to 
work  for  the  general  good  of  society,  and  a  great  change, 
though  quite  recent  and  long  delayed,  took  place  by  the  enact- 
ment of  statutes  repealing  the  old  common  law  in  that  regard 
and  allowing  all  parties  to  testify,  with  some  limitations.  The 
wonder  is  now  with  members  of  the  bar  and  the  general  public 
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how  siieh  an  illiberal  and  narrow  rule  as  the  common  law  rule 
conld  ever  have  existed  and  why  it  was  followed  so  lon^. 

In  regard  to  the  requirements  of  the  common  law  rnle  in 
respect  to  the  introduction  of  account  books  it  was  found  the 
preliminary  proof  required  was  in  most  instances  exceedingly 
hard  to  make  and  in  many  cases  could  not  be  made;  that  the 
rule  was  ^o  stringent  that  in  many,  and  perhaps  a  majority  of 
cases,  the  account  books  could  not  be  introduced  on  account  of 
the  imixjsfcibility  to  make  proof  of  some  one  or  more  of  the 
required  facts  to  be  proven.  So  the  legislature,  in  the  act 
generally  liberalizing  the  common  law  rule  of  evidence,  took 
cognizance  of  this  rule  in  regard  to  the  introduction  of  books 
of  account  and  it  came  in  for  amendment;  and  was  enacted  as 
it  was  found  in  Sec.  3  above  quoted,  without  limitations. 

It  may  he  more  proper  to  say  that  it  was  repealed  and  su- 
perseded by  the  new  enactment  in  regard  to  it.  Presbyterian 
Church,  etc,  v.  Emerson,  66  III.  269.  But,  as  we  think,  like 
the  old  rule  on  the  same  subject,  it  was  intended,  like  it,  to 
have  unlimited  application  without  regard  to  the  parties  to 
the  original  traui^action  being  dead  or  alive.  Jndging  as  well 
from  the  reason  of  the  rule  as  the  struct ure  of  the  statute,  as 
we  have  shown,  we  must  hold  that  tliere  is  no  limitation  to 
the  operations  of  the  law  as  enacted  in  Sec.  3 ;  that  the  appel- 
lant, having  made  the  necessary  preliminary  proof,  was  entitled 
to  have  his  books  of  account  admitted  in  evidence,  and  that 
the  court  erred  in  refusing  it 

Sec.  3  do3S  not  allow  a  party  to  testify  generally  to  the 
items  of  his  account  any  farther  than  is  particularly  specified 
in  the  section.  He  can  not  be  a  general  witness  as  to  the 
items.  It  is  not  necessary  to  discuss  other  questions.  The 
judgment  is,  therefore,  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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Morris  &  Lewis 

V. 

John  M.   Reticker. 

Sa  lea — Fra  ud — Instruct  ions. 

« 

1.  The  mere  Ruppression  of  facts  as  to  bis  financial  standing  by  a  purchaser 
of  groods,  is  not  fraudulent,  unless  his  intention  is  to  obtain  possession  of  the 
floods  and  not  pay  for  them. 

2.  Tt  is  not  error  for  the  court  to  modify  an  instruction  when  the  effect  is 
simply  to  express  the  law  applicable  to  the  case. 

[Opinion  filed  May  28,  1888.1 

Appeal  from  the  Circuit  Court  of  Rock  Island  County; 
the   Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  W.  H.  Gest  and  P.  O'Mara,  for  appellants. 
Messrs.  Pleasants  &  Hurst,  for  appellee. 

Lacet,  J.  The  appellants  sued  the  appellee,  who  is  the 
sheriflE  of  Rock  Island  county,  in  an  action  of  replevin  to 
recover  certain  goods  purchased  by  Willard  G.  Nickerson  of 
appellants,  residing  and  doing  business  in  Philadelphia,  Penn- 
sylvania, and,  before  replevin,  levied  on  by  the  appellee  as  the 
property  of  Nickerson,  by  virtue  of  certain  executions  issued 
out  of  the  County  Court  of  said  county,  one  in  favor  of  L.  S. 
McCabe  and  one  in  favor  of  Wm.  Meyer,  against  Nickerson, 
which  judgments  were  confessed  by  said  Nickerson. 

The  appellants  claim  that  the  sale  by  them  to  Nickerson  of 
the  goods  in  question  was  fraudulent  on  the  part  of  the  latter 
and  that  they  have  a  right  to  retake  the  goods  as  against  the  ^ 
execution  creditors  of  Nickerson;  that  the  latter  are  not  bona 
ifde  purchasers  without  notice,  and  that  they  simply  stand  in 
Nickerson's  shoes.  It  is  claimed  by  appellants  that  the  fraud 
complained  of  by  them  was  in  the  conduct  of  Nickerson  at 
the  time  of  the  purchase  of  the  bill  of  goods  in  controversy* 
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of  Win.  E.  Soraers,  the  traveling  salesman  of  appellants,  in 
that  Nickerson  made  falee  and  fraudulent  representations 
in  regard  to  his  financial  ability,  which  indaced  the  sale,  and 
also  suppressed  certain  facts  within  his  knowledge,  with  intent 
to  defraud  appellants  by  obtaining  possession  of  the  goods 
with  intent  not  to  pay  for  them.  As  to  the  alleged  charge  of 
false  and  fraudulent  representations  on  the  part  of  Nick- 
erson,  it  is  wholly  denied  by  him,  while  they  were  testified  to 
by  Somers.  It  became  a  question  as  between  those  two  wit- 
nesses, which  the  jury  would  believe;  and  we  are  unable  to 
say  that  it  was  not  justified  in  believing  the  testimony  of 
Nickerson  to  the  exclusion  of  that  of  Somers.  Then  the 
suppression  of  certain  facts  by  Nickerson  from  Somers  at  the 
time  of  the  purchase  consisted  in  not  disclosing  to  Somers 
the  existence  of  certain  judgment  notes  outstanding  against 
Nickerson,  including  the  notes  upon  which  the  judgments  in 
favor  of  the  execution  creditors  in  this  suit  are  based, 
amounting  to  about  $1,500.  It  may  also  be  properly  claimed 
that  he  suppressed  the  further  fact  that  he  was  indebted  for 
goods  to  about  the  amount  of  Jl,300  besides.  It  would  not 
be  a  fraud  in  law,  arising  from  the  mere  circumstance  that 
these  facts  were  suppressed,  or  other  facts  of  like  character, 
sufficient  to  annul  the  sale  at  the  option  of  appellants,  but  in 
connection  with  the  fact  of  such  suppression  it  must  further 
appear  that  it  was  done  with  the  intent  to  get  possession  of 
the  goods  and  not  to  pay  for  them.  Or  to  authorize  the 
court  to  instruct  the  jury,  as  though  it  were  a  matter  of  law, 
the  auppressio  veri  must  be  under  such  circumstances  as  to 
lead  irresistibly  to  the  conclusion  that  such  was  the  intent, 
and  where  the  court  could  pronounce  that,  no  jury  wonld  be 
justified  in  finding  otherwise.  On  the  question"  of  the  fraudu- 
lent intent  on  the  j>art  of  Nickerson,  as  well  as  on  the  charge 
of  false  representation,  we  do  not  feel  at  liberty  to  hold  that 
the  jury  were  not  justified  in  finding  the  issue  for  the  ap- 
pellee. 

The  appellants  complain,  also,  of  the  action  of  the  court 
below  in  modifying  instructions  Nos.  2  and  5,  asked  for  by 
appellants,  and  the  giving  of  them  as   modified.     The  objec- 
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tions  made  to  the  modification  of  the  instructions  are  more  in 
tlie  nature  of  mere  verbal  criticism  tlian  of  substance.  It  is 
claimed  that  the  instructions,  as  asked,  contained  the  hypothe- 
sis that  the  supposed  suppression  must  have  been  made  with 
the  intention  on  the  part  of  Nickerson  not  ta  pay  for  the 
goods,  and  that  the  modifications,  while  they  presented  the 
same  idea,  were  couched  in  too  strong  language,  being  liable 
to  mislead  the  jury  in  giving  it  to  understand  that  the  proof 
must  show  that  "  a  crime  was  committed  by  Nickerson  in  the 
purchase  of  the  goods."  We  do  not  think  the  criticism  is 
just.  The  words  used  by  the  court  in  its  modification  were  that 
the  suppression  of  facts  must  have  been  with  the  intent  on 
Nickerson's  part  to  "clieat  and  defraud"  when  he  bought 
them  (the  goods)  or  "  with  intention  of  cheating  plaintilfs." 
Tlie  words  used  by  the  court  imply  no  more  than  the  law 
requires  to  make  out  appellant's  case.  There  must  be  an 
actual  intent  and  purpose  on  the  part  of  the  purchaser  in 
suppressing  the  material  facts  to  obtain  possession  of  the 
goods  by  such  means,  and  not  to  pay  for  them.  This  amounts 
to  cheating  and  defrauding.  Besides,  the  expression  used  by  ap- 
pellants' second  oflfored  instruction,  "and  did  not  intend  to  pay 
for  the  goods,"  is  rather  weak.  This  might  imply  that  while 
he  had  no  intention  not  to  pay  for  them^  he  made  the  sup- 
pression without  positive  i?itention  to  pay  for  them.  The 
jury  might  infer  from  it,  if  such  a  thing  were  possible,  that 
if  Nickerson's  mind  in  making  the  suppression  in  regard  to 
paying  for  the  goods  was  in  a  state  of  careless  indifiference,  or 
inert  on  the  subject,  or  he  had  not  present  or  positive  inten- 
tion to  pay  for  them,  he  would  still  be  guilty  of  fatal  fraud  in 
suppressing  the  facts.  It  were  better  to  make  it  plain  to  the 
jury  what  the  law  was,  as  the  court  did,  by  the  modifications. 
The  refusal  on  the  part  of  the  court  to  give  appellant's  6th, 
7th  and  8th  instructions  asked  for,  was  not  error.  Each  of 
them,  as  asked,  omitted  the  hypothesis  that  the  suppression 
must  have  been  with  intent  not  to  pay  for  the  goods,  and  the 
law  was  fully  given  in  other  instructions.  "We  had  occasion 
to  fully  consider  the  question  of  the  sufficiency  of  similar 
instructions  as  those  named  in  the  case  of  Eeticker  v.  Kotzen- 
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6teiQ&  Waelitel,  26  111.  App.  33,  and  held  them  ins«ufficient 
and  reversed  tlie  judgment  for  such  reason,  citing  Henshaw? 
V.  Bryant,  4  Scam.  97;  Patten  v.  Cami)bell,  70  111.  72;  Morrill 
V.  Corbcn,  13  III.  App.  31;  Catlin  v.  Warren,  16  111.  App.  413; 
Flower  v.  Far  well,  18  111.  App.  254,  341. 

We  see  no  error  in  the  giving  of  appellee's  second  and 
third  instructions.  Tliey  were  not  liable  to  mislead  in  the 
respects  complained  of.  On  the  whole  the  jury  was  fairly 
instructed  as  to  the  law  of  the  case. 

The  judgment  of  the  court  below  is  therefore  affii'med. 

Judgment  affirmed. 


City  of  Rockford 

V. 

Mary  Falver. 


Municipal  Corporations — Personal  Injun/ — Dangerous  SideiraJk — Tre 
and  Snow — Negligence — Evidence — Privileged  Commun icationa — Insf ruc- 
tions, 

1.  A  statement  made  by  a  witness  to  an  attorney,  no  relation  of  attorney 
and  client  existing  between  them,  is  not  a  privileflred  commtinication. 

2.  Evidence  as  to  the  extent  of  a  city's  sCreets,  is  not  admissible  in  an 
action  broupfht  to  recover  for  injuries  suffered  because  of  an  alleged  failure 
to  remove  snow  and  ice  from  a  sidewalk. 

3.  The  appellant  can  not  complain  of  an  instruction  given  at  the  request 
of  the  appellee,  which  is  substantially  like  one  given  upon  his  own  requ&^t. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County ;  the 
Hon.  William  Brown,  Jud^e,  presiding. 

Messrs.  A.  E.  Holt  and  Marshall  &  Taogart,  for  appel- 
lant. 

The  instructions  ignore  the  doctrine  of  the  law,  that  tlie 
snow  and  ice,  under  the  circumstances  of  this  case,  must  con- 
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stitute  an  obstruction,  or  defendant  can  not  be  held  liable. 
The  case  of  City  of  Aurora  v.  Parks  was  reversed  for  error  in 
giving  instrnctions  as  to  the  duty  of  the  city  in  regard  to 
accumulations  of  snow  and  ice,  similar  to  the  instructions  in 
this  case.  The  court  says :  "  They  (the  instiuctlons)  authorize 
the  jury  to  find  for  appellee,  if  the  sidewalk  was  unsafe  and 
dangerous  from  ice  and  snow  accumulating  thereon,  even 
though  it  had  not  accumulated  to  the  extent  to  cause  au 
obstruction.  There  may  liave  been  suflScient  ice  and  snow  on 
the  walk  to  make  it  slippery,  rough,  uneven,  dangerous  and 
unsafe,  and  yet  the  appellant  not  be  liable.  To  render  the 
appellant  liable,  the  ice  and  snow  must  have  accumulated  to 
such  an  extent  as  to  cause  an  obstruction.  Mere  slipperiness 
and  unevennesB  caused  by  the  tramping,  thawing  and  freezing, 
where  the  ice  and  snow  has  not  accumulated  to  such  an  extent 
as  to  make  it  an  obstruction,  does  not  create  a  liability.  These 
instructions  are  in  conflict  with  the  rule  announced  by  the 
Appellate  and  Supreme  Courts  of  this  State.  The  Village  of 
Gibson  v.  Johnson,  4  111.  App.  288;  City  of  Macon  v.  Smith- 
era,  6  111.  App.  47 ;  City  of  Chicago  v.  McGiven,  78  111.  347 ; 
City  of  Quincy  v.  Barker,  81  111.  300;  City  of  Chicago  v. 
Bixby,  84  111.  82.  They  should  not  have  been  given."  City 
of  Aurora  v.  Parks,  21  111.  App.  459. 

Messrs.  N.  C.  Wabnke  and  IIarey  B.  Andrews,  for  appel- 
lee. 

In  New  York,  Massachusetts,  Maine,  Connecticut,  Pennsyl- 
vania, Wisconsin  and  Iowa  the  courts  of  last  resort  have 
repeatedly  sustained  verdicts  for  personal  injuries  resulting 
from  falls  upon  sidewalks  which  have  been  suffered  and  per- 
mitted to  remain  burdened  with  '^  large  and  unusual  accumu- 
lations of  snow  and  ice."  Evans  v.  City  of  Utica,  69  N.  Y. 
166,  171 ;  Todd,  Adm^r,  v.  City  of  Troy,  61  N.  Y.  506,  511 ; 
Pomfrey  v.  Village  of  Saratoga  Springs,  104  N.  Y.  459,  471; 
Luther  v.  Worcester,  97  Mass.  268,  271 ;  Morse  v.  Boston, 
109  Mass.  446;  McAuley  v.  Boston,  113  Mass.  603;  Gerald  v. 
Boston,  108  Mass.  580;  Collins  v.  Council  Bluffs,  32  Iowa, 
324;  Dooly  v.  Meriden,  44  Conn.  117;  Cloughessey  v.  Water- 
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bury,  51  Conn.  405,  420  ;  Cromarty  v.  Boston,  127  Mass.  329; 
Darling  v.  Westmoreland,  52  N.  H.  413;  Baltimore  v.  Marri- 
ott, 9  Md.  160,  178;  Fljnn  v.  Baltimore,  40  Md.  32i. 

Whether  a  snow  hummock  is  a  defect  is  a  question  for  the 
jury.  Gerald  v.  Boston,  108  Mass.  580.  Whether  a  walk  is  ob- 
structed so  as  to  be  perilous  to  footmen  is  for  the  jury,  subject 
only  to  the  general  qualitication  that  all  verdicts  must  rest  on 
some  evidence.  Nebraska  City  v.  Kathbone,  29  N.  W.  Kep- 
923.  Whetlier  a  sidewalk  is  reasonably  safe  or  dangerous  is 
a  question  for  the  jury.  Whitney  v.  Milwaukee,  57  Wis.  639. 
It  was  for  the  jury  to  draw  the  inference  and  form  the  opinion 
whether  walking  in  consequence  of  ice  was  more  difficult  than 
usual.  City  of  Rockford  v.  Hildebrand,  61  111.  159.  The  de- 
gree of  care  required  of  the  plaintiff  is  a  question  for  the  jury 
Palmer  v.  Dearing^,  93  N.  Y.  10.  .  Whether  sufficient  time  had 
elapsed  to  charge  the  city  with  constructive  notice  is  a  ques- 
tion of  fact  for  the  jury.  Rehberg  v.  Mayor,  etc.,  91  N.  Y. 
144. 

Questions  of  negligence  and  of  contributory  negligence  are 
ordinarily  for  the  jury,  and  should  not  be  withdrawn  from 
their  consideration  unless  the  facts  clearly  warrant  it.  Born 
v.  Plank  Road  Co.,  101  Pa.  St  334.  It  is  for  the  jury  to  decide 
whether  tlie  corporation  has  used  ordinary  care  and  whether 
the  sidewalk  was  reasonably  safe.     Hall  v.  Lovell,  10  Cush.  260. 

Whether  it  was  consistent  with  due  cai*e  for  appellee  to 
proceed  to  cross  the  walk,  was  a  question  for  the  jury.  South 
Bend  v.  Hardy,  98  Ind.  586;  Pomfrey  v.  Village,  etc.,  104  N. 
Y.  469. 

All  the  law  required  appellee  to  do  was  to  pass  over  in  a 
careful  and  guarded  manner.  Owen  v.  Chicago,  10  111.  App, 
472;  Lovenguth  v.  Bloomington,  71  111.  238;  City  of  Rock- 
ford V.  Hildebrand,  61  111.  158. 

Lacet,  J.  This  was  an  action  on  the  case  brought  by  tlie 
appellee  to  recover  damages  from  the  appellant  for  negligence 
on  its  part  in  neglecting  to  keep  one  of  the  sidewalks  of  the 
city  free  from  an  unreasonable  and  dangerous  accumulation  of 
ice  and  snow  by  means  of  which,  while  in  the  exercise  of  ordi- 
nary care,  she  slipped  and  fell,  breaking  her  leg  in  the  falL 
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The  cause  was  tried  by  a  jury  which  found  appellant  guilty 
and  assessed  appellee's  damages  at  $S0O,  upon  which  verdict 
judgment  was  rendered. 

The  main  cause  urged  by  the  appellant  for  reversal  is  that 
the  appellee's  instructions  were  erroneous  in  that  they  did  not 
conform  to  the  rule  of  law  as  laid  down  by  this  court  in  the 
City  of  Aurora  v.  Parks,  21  111.  App.  462,  in  which  case  it  was 
held  that  before  a  city  can  be  made  liable  for  damages  occa- 
sioned by  persons  falling  on  the  sidewalk  by  reason  of  the 
accumulation  of  ice  and  snow  such  accumulation  must  amoimt 
to  an  obstruction.  In  that  opinion  this  court  followed  various 
decisions  of  the  courts  of  last  resort  of  other  States,  as  well  as 
the  Supreme  Court  of   this  State,  cited  in  that  opinion. 

We  are  of  the  opinion  that  the  appellant  is  not  in  a  position 
to  take  advantage  of  any  failure  in  the  instructions  in  question 
to  conform  to  the  rule  announced  in  the  Parks  case,  if  they  do 
fail,  for  various  reasons.  First,  the  evidence  very  clearly 
shows  that  there  was  a  very  serious  obstruction  on  the  side- 
walk in  question  which  was  one  of  the  most  frequented  streets 
in  the  city,  caused  by  the  accumulation  of  snow  and  ice  in 
ridges  in  the  center  of  a  narrow  sidewalk  from  eight  to 
eighteen  inches  in  height,  there  bemg  very  little  reliable 
testimony  to  the  contrary.  The  jury,  as  we  think,  could  not 
have  reasonably  found  otherwise. 

Secondly,  the  instructions  given  at  the  instance  of  the 
appellant  as  well  as  for  appellee  agree;  and  by  them  the  jury 
were  plainly  told  that  if  the  sidewalk  was  rendered  unreason- 
ably unsafe  by  such  accumulation  of  ice  and  snow,  and  the  city 
had  notice,  then,  if  the  accident  was  occasioned  thereby,  that 
would  be  sufficient  to  render  the  city  liable,  if  tlie  appellee 
was  in  the  exercise  of  reasonable  care  for  her  own  safety. 
The  point  now  made  as  to  the  law  seems  to  be  an  afterthought. 
The  appellant  can  not  be  allowed  to  ask  the  court  on  the  trial 
to  instruct  upon  one  theory  of  the  law  and,  when  it  fails  on 
the  trial,  appeal  to  this  court  and  assign  for  error  the  giving  of 
similar  instructions  on  the  part  of  appellee. 

That  would  be  to  trifle  with  justice.  Tlie  question  in  issue 
being  the  dangerous  condition  of  the  sidewalk  occasioned  by 
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the  accninnlation  of  ice  and  enow,  the  appellant  by  its  seconl 
instruction  procured  the  law  to  be  laid  down  by  the  court  to 
the  jury  as  follows:  "  Its  (the  city's)  duty  is  only  to  nse  rea- 
sonable care  to  see  that  its  sidewalks  are  reasonably  safe  for 
persons  exercising  proper  care  and  caution  in  using  them/' . 

By  the  third  of  appellant's  instructions  the  jury  were  told 
that  ^*  obstructions  or  defects  in  the  sidewalk  of  a  city  tu 
make  the  corporations  liable  for  an  injury  occasioned  therebj^ 
must  be  of  such  a  nature  that  they  are  in  themselves  danger- 
ous, or  such  that  a  i)erson  exercising  proper  care  and  pi  a- 
dence  can  not  avoid  danger  or  injury  in  passing  them." 

The  fourth  of  ap|)ellant's  instructions  recognizes  the  same 
rule  by  implication.  The  instructions  given  for  appellee  on'y 
laid  down  the  sam3  rule  in  subitauco  although  it  may  be  more 
clearl}'  and  in  different  words. 

Next  we  come  to  the  question  of  the  ruling  of  the  court  on 
admission  and  exclusion  of  evidence.  While  the  admission  of 
evidence  that  the  sidewalk  where  the  accident  happened  was 
cleared  off  after  the  accident,  might  have  been  improper  and 
incompetent  to  show  that  the  city  recognized  its  dangerous 
condition,  if  such  was  its  purpose,  we  do  not  consider  it,  even 
if  error,  to  be  of  sufficient  gravity  to  cause  reversal  Nor  was 
it  error  to  refuse  to  allow  the  appellant  to  show  the  extent  of 
its  sidewalks. 

If  the  city  was  large  and  had  a  great  extent  of  sidewalks  it 
should  bi  reasonably  supplied  with  appliances  commensurate 
with  the  work  to  be  done  in  clearing  them  of  snow.  It  would  * 
appear  also  that  the  time  during  which  the  sidewalk  was 
obstructed  with  ice  and  snow  was  ample  for  the  city  to  have 
cleaned  it  off. 

The  evidence  allowed  by  the  court  in  behalf  of  the  appel- 
lee that  the  city  was  provided  with  appliances  to  remove  snow 
speedily  was  in  excess  of  what  was  necessary  under  the  cir- 
cumstances and  could  do  no  harm.  If  the  obstructions  were 
dangerous,  then  we  think  it  clearly  appeared  that  the  city  had 
ample  time  to  remove  them  and  the  jury  was  justified  in  so 
finding. 

We  do  not  think  it  was  error  to  admit  the  evidence  of 
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George  M.  Blake,  who  had  been  the  attorney  of  appellant  on 
the  trial  of  this  cause  at  a  former  term  of  conrt.  Hart,  tlie 
street  commissioner,  had  been  called  as  a  witness  by  appel- 
lant, and  testified  that  he  had  caused  the  sidewalk  in  question 
to  be  cleared  of  ice  and  snow  January  24,  1886.  Blake  was 
called  to  show  that  Hart,  at  the  former  trial,  had  been  con- 
sulted by  him  in  reference  to  the  clearing  the  sidewalk  and 
that  when  questioned  he  failed  to  state  to  Blake  that  the  side- 
walk had  been  cleared.  That  Hart  appeared  to  know  nothing 
about  when  the  sidewalk  liad  been  cleared.  That  he  did  not 
know  whether  the  sidewalk  had  been  cleared  or  not.  That 
lie,  Hart,  then  examined  his  time  book  and  reported  to  Blake 
that  the  time  book  showed  that  the  men  Iiad  worked,  but  where 
they  had  worked  or  what  they  did  the  book  did  not  show. 

This  evidence  was  given  in  for  the  purpose  of  impeaching 
the  witness  Hart  and  we  can  not  regard  this  knowledge  obtained 
by  Blake  from  Hart  as  privileged.  The  evidence  was  of  a 
negative  character  and  personal  to  Hart  and  only  bore  on  his 
voracity.  It  was  not  evidence  tending  to  show  by  any  knowl- 
edge obtained  by  Blake  that  the  city  did  not  clear  the  side- 
walk. In  Granger  v.  Warrington,  3  Gilm.  299,  it  was  decided 
that  communications  made  by  a  party  to  a  State's  Attorney  in 
reference  to  a  ])roposed  criminal  prosecution  were  not  privi- 
leged, but  might  be  given  in  evidence  by  such  State's  Attor- 
ney against  such  party  in  a  civil  action  in  which  he  was  a 
party.  In  that  case  the  following  citation  was  quoted  with 
approval:  "But  the  privilege  of  exemption  from  testifying  to 
facts  actually  known  to  the  witness  is  in  contravention  to  the 
general  rule  of  law.  It  is  therefore  to  be  watched  with  some 
strictness  and  is  not  to  bo  extended  beyond  the  limits  of  the 
principle  of  policy  upon  which  it  is  based.  It  is  extended  to 
no  other  person  than  an  advocate  or  legal  adviser,  and  those 
persons  whose  intervention  is  strictly  necessary  to  enable  the 
client  and  attorney  to  communicate  with  each  other  as  an 
interpreter,  agent,  or  attorney's  clerk.  And  this  principle  is 
confined  to  counsel  and  attorneys  when  applied  to  as  such  and 
when  acting  in  that  capacity."  Wilson  v.  Russell,  4  T.  R. 
753.     Under  this  rule  we  think  that  communications  made  by' 
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a  street  commissioner  to  an  attorney  for  a  municipal  corporation 
on  matters  of  this  kind  should  not  be  regarded  as  cummuni* 
cations  made  by  the  city  to  its  attorney  in  confidence. 

It  is  true,  Blake  learned  these  facts  when  he  was  acting  as 
corporation  counsel,  yet  they  were  not  communications  made 
by  the  city  to  its  attorney  by  virtue  of  the  relationsliip  of 
client  and  attorney.  Hart  was  only  a  witness  and  made  the 
statement  as  a  witness  ajid  not  as  agent  of  the  city.  We  are 
of  the  opinion  it  would  clearly  be  without  the  reason  of  the 
rule  to  regard  those  as  privileged  communications.  Blake  is 
only  called  on  to  state  what  he  has  learned  or  failed  to  learn 
from  Hart,  a  witness,  which  tends  to  contradict  and  imj  each 
him  upon  his  being  offered  as  a  witness  by  the  city  and  swear- 
ing to  a  different  state  of  facts. 

Blake  was  not  the  attorney  of  Hart,  nor  was  Hart  the  agent 
of  the  city  to  make  the  communications.  Seeing  no  error  in 
the  record  of  sufficient  importance  to  reverse  the  judgment  it 
is  therefore  affirmed. 

Judgment  affirmed. 


Danforth  S.  Clark  et  al. 

V. 
OSMAN   J.  W1I.SON    ET  AL. 

Assignment — Fraudulent  Conveyance — Bill  to  Set  Aside — Evidence — 
Acknowledgments. 

1.  An  acknowledgment  of  a  deed  to  which  is  attached  the  notary's  seal, 
without  his  signature,  is  insufficient. 

2.  The  record  of  an  unacknowledged  deed  will  not  be  received  as  evi- 
dence of  its  execution. 

8.  Conveyances  can  not  be  proved  by  parol,  nor  the  execution  of  a  deed 
by  the  admissions  of  persons  not  tirst  shown  to  have  been  in  privity  with 
the  title  under  which  the  grantee  claims. 

[Opinion  filed  May  28,  1888.] 
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In  error  to  the  Oircait  Court  of  La  Salle  County;  the 
Hon.  Charles  Blanchard,  Judge,  presiding. 

Messrs.  Bull,  Strawn  &  Rugef,  for  plaintiffs  in  error. 

If  the  acknowledgment  to  the  deed  wae  imperfect,  still  the 
recording  of  the  deed  was  notice  to  subsequent  purchasers  of 
all  it  contained.  Starr  &  C.  111.  Stat.,  Ch.  30,  Sec.  32;  Reed 
et  al.  V.  Kemp,  16  111.445;  Stebbins  v.  Duncan,  108  U.  S.  32. 

A  deed  may  be  valid  and  binding  on  the  parties  to  it  with- 
out any  acknowledgment.  Semple  v.  Miles,  2  Scam.  315; 
McConnell  v.  Reed,  2  Scam.  371;  Robinson  et  al.  v.  Robinson 
ct  al.,  116  111.  250;  Roane  v.  Baker  et  al.,  120  111.  308. 

And  the  execution  of  the  deed  may  be  proved  by  admis- 
sions of  the  grantor  or  any  other  competent  evidence.  Dundy 
V.  Cliambers  et  al.,  23  111.  369. 

It  is  hard  to  see  how  the  court  below  could  dismiss  the  bill 
as  to  Boozle  and  Abram  Wilson  under  the  evidence,  unex- 
plained and  uncontradicted.  The  evidence  raised  a  strong 
presumption  of  fraud,  and  therefore  it  devolved  upon  Boozle 
to  prove  that  he  paid  the  purchase  money  for  the  property. 
Draper  v.  Draper,  68  111.  17;  Brown  et  al.  v.  Welch,  18  111. 
343. 

Whatever  circumstances  convince  the  mind  that  fraud  has 
been  perpetrated  are  sufficient  to  prove  it.  Bryant  et  al.  v. 
Simoneau  et  al.,  51  111.  324;  Reed  v.  Noxon,  48  III.  323; 
Carter  v.  Gunnels  et  al.,  67  111.  270. 

Messrs.  McDougall  &  Chapman,  for  Henry  Boozle,  defend- 
ant in  error. 

The  record  of  the  alleged  deed  of  Abram  Wilson  to  O.  J. 
Wilson,  under  date  of  October  20,  1833,  is  not  competent  evi- 
dence, for  the  reason  that  the  certificate  of  acknowledgment 
is  not  signed,  and  no  effort  was  made  to  secure  and  make  proof 
of  the  execution  of  the  original,  if,  indeed,  any  such  deed  ever 
existed.  111.  Stat.,  Chap.  30,  Sec.  21,  Starr  &  Curtis'  Ed.,  p. 
580;  111.  Stat,  Chap.  30,  Sec.  32,  Starr  &  Curtis'  Ed.,  p.  696; 
Reed  v.  Kemp,  16  111.  445. 

The  nile  is  well  settled  that  the  declarations  of  a  vendor 
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after  sale  of  land  are  not  admissible  to  impeach  the  title  of  his 
vendee.     Fyffe  v.  Fjflfe,  106  111.  646. 

The  admissions  and  declarations  of  a  grantor  of  land  made 
when  the  grantee  is  not  present  can  not  be  admitted  in  evidence 
to  invalidate  his  deed  or  to  affect  his  grantee.  Beutlej  et  al. 
V.  O'Brien  et  al,  111  111.  53. 

The  statements  of  a  vendor  of  land  made  after  the  sale  arc 
not  admissible  for  the  purpose  of  showing  the  transaction  was 
fraudulent,  or  to  prove  any  other  fact  affecting  the  title  <5f  the 
vendee.  Gridley  v.  Bingham,  51  111.  153;  Minor  v.  Phillips, 
42  III.  123;  Myers  v.  Kinsey,  26  111.  36;  Simpkiusv.  Rogers, 
15  111.  397. 

The  alleged  declaration  of  O.  J.  Wilson  to  George  McDon- 
ald, in  October,  1S84,  is  not  competent,  for  the  reason  that^ 
though  made  prior  to  the  deed  of  said  O.  J.  Wilson  to  Abrani 
Wilson,  December  18,  1884,  the  defendant  in  error,  O.  J.  Wil- 
son, at  that  time  had  not,  so  far  as  this  record  shows,  any  title 
to  or  interest  in  said  premises,  nor  was  he  in  possession  thereof, 
nor  had  he  ever  been  the  owner  or  in  possession  thereof;  nor 
would  the  sale  have  been  different  had  he  been  the  owner  and 
in  possession  thereof  if  made  in  the  absence  of  Henry  Boozle. 
Wash.  Keal  Prop.,  Vol.  3,  Sec.  53,  p.  638,  4th  Kd.;  Barrett  v. 
Frencii,  1  Conn.  635;  6  Am.  Dec.  241;  Pettibone  v.  Phelps, 
13  Conn.  445;  35  Am.  Dec  88,  and  note. 

The  admission  of  O.  J.  Wilson  in  his  answer  that,  prior  to 
December  18,  1884,  he  held  the  legal  title  to  said  premises, 
and  the  confession  of  Abram  Wilson,  by  permitting  a  default 
to  be  taken  against  him,  can  not  be  regarded  as  evidence 
against  Henry  Boozle,  their  co-defendant.  Kuss  et  al.  v.  Mans- 
field et  al.,  25  111.  338. 

Messrs.  Mayo  &  Widmer,  for  John  J.  Wilson,  defendant  in 
error. 

Lacet,  J.  This  was  a  bill  brought  by  the  plaintiffs  in  error, 
judgment  creditors  of  defendant  in  error,  Osman  J.Wilson,  in 
aid  of  the  assignee  for  the  benefit  of  the  creditors  of  said  Wil- 
son,  the  assignee  neglecting  and  refusing  to  bring  the  suit 
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It  was  sought  by  the  bill  to  set  aside  certain  deeds,  mort- 
gages, notes  and  acknowledgments  of  indebtedness  executed 
and  made  by  the  said  Wilson  to  diflferent  parties  shortly  be- 
fore the  execution  of  the  deed  of  assignment  by  him,  as  fraud- 
ulent and  void  and  as  in  fraud  of  the  assignment. 

Upon  final  hearing  the  Circuit  Court  rendered  a  decree  in 
said  cause  granting  complainants  certain  relief  and  refusing 
certain  other  relief  asked  for. 

Among  the  matters  of  relief  asked  for  by  the  plaintiffs  in 
error  was  the  setting  aside  as  fraudulent  a  certain  supposed 
deed,  executed  by  said  Osman  J.  Wilson,  the  assignor,  and  wife, 
prior  to  his  assignment  (Dec.  18,  1884)  to  Abram  Wilson  in 
consideration  of  $1,  as  named  in  the  deed,  for  the  west  one-half 
of  lot  19  in  Earlville,  and  also  a  deed  on  the  same  lot  executed 
by  said  Abram  Wilson  and  wife  to  Henry  Boozle,  one  of  the 
respondents,  December  20,  1884,  for  a  consideration  named  in 
tlie  deed  of  $3,000,  and  also  a  certain  promissory  note  exe- 
cuted by  the  said  O.  J.  Wilson  to  his  son  John  T.  Wilson  for 
the  sum  of  $1,000  executed  December  18^  1884,  just  prior  to 
the  assignment. 

The  court  below  refused  the  relief  asked  as  to  the  above 
named  deeds  and  note  and  dismissed  the  bill  as  to  Abram  Wil- 
son and  Henry  Boozle,  no  relief  being  sought  as  to  them  ex- 
cept as  to  said  deeds,  but  held  and  decreed,  as  regards  the  note 
of  $1,000  given  to  John  T.  Wilson,  that  it  be  allowed  as 
a  claim  against  the  said  estate  of  O.  J.  Wilson  to  be  }^id  pro 
rata  the  same  as  other  claims. 

The  above  ruling  and  action  of  the  Circuit  Court  is  all  that 
is  sought  to  be  reversed  on  this  writ  of  error. 

It  appears  from  the  evidence  that  Abram  Wilson  was  the 
owner  of  the  said  half  lot  in  Earlville  as  far  back  as  April  18> 
1883,  by  deed  to  him  of  that  date  for  said  lot  from  the  lega] 
lieirs  of  Benjamin  Reynolds.  It  therefore  became  indispen- 
sable for  plaintiff  in  error  to  show  that  O.  J.  Wilson  at  some 
time  owned  the  said  lot  in  question,  otherwise,  he  never  hav- 
ing owned  the  lot  and  never  having  any  interest  in  it,  there 
could  be  no  fraud  in  his  conveyance  to  his  son  Abram  by  mere 
quit  claim  deed. 
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It  appears  from  the  evidence  that  O.  J.  Wilson  never  had 
possession  of  the  lot;  the  possession  always  having  been  in 
Abram.  In  order  to  show  that  O.  J.  Wilson  ever  had  title  in 
the  said  premises  the  plaintiflEs  in  error  offered  what  purported 
to  be  the  record  of  a  deed  to  said  lot  by  Abram  Wilson  and 
wife  to  him,  dated  October  20,  18S3.  It  appeared  from  an  ex- 
amination of  the  record  that  the  deed  purported  to  have  been 
acknowledged  before  a  notary  public,  and  while  a  notary's  seal 
was  attached  to  the  acknowledgment  the  name  of  the  notary 
was  not  signed  to  it. 

The  reading  of  this  record  in  evidence  was  objected  to  by 
Boozle  for  the  reason  that  the  acknowledgment  was  not 
signed.  We  are  clearly  of  the  opinion  that  the  deed  was  not 
properly  acknowledged,  so  as  to  make  the  record  evidence  of 
the  execution  of  the  deed.  We  are  also  of  the  opinion  that 
there  was  no  other  competent  evidence  of  the  execution  of 
the  deed.  Certain  witnesses,  Kelley,  Munson,  Bliss,  Poole 
and  Taylor,  were  introduced  to  show  admissions  of  O.  J. 
Wilson,  made  out  of  the  presence  of  Boozle  after  he  had  ac- 
quired title  to  the  lot  from  Abram,  to  the  effect  that  O.  J. 
Wilson  had  been  the  owner  of  the  land  at  one  time;  also  Mc- 
Donald, to  show  that  prior  to  the  time  that  O.  J.  Wilson  exe- 
cuted the  deed  to  Abram,  October,  1884,  and  after  the  sup- 
posed deed  from  Abram  to  O.  J.,  the  latter  claimed  to  own  the 
lot. 

We  hold  that  none  of  the  above  evidence  was  competent  to 
prove  the  execution  of  the  supposed  deed  from  Abram  to  C). 
J.  Wilson.  Abram  had  had  a  complete  chain  of  title  to  tlie 
lot  without  deriving  title  to  it  through  O.  J.  Wilson,  and  after 
the  deed  from  Abram  to  Boozle  he  also  had  a  complete  title 
to  the  lot  without  reference  to  the  deed  from  O.  J.  Wilson  to 
Abram,  unless  it  should  be  shown  that  the  supposed  deed  from 
Abram  to  O.  J.  Wilson  had,  in  fact,  been  executed.  The  law 
did  not  require  him  to  claim  title  through  O.  J.  Wilson.  He 
might  rely  on  his  chain  of  title  without  the  latter 's  conveyance 
to  Abram  Wilson. 

Defendant  in  error's  (Boozle's)  title  was  not  dependent  on 
showing  that  O.  J.  Wilson  once  had  title  as  supposed  by  coun- 
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sel,  but  it  was  sought  to  prove  that  O.  J.  Wilson  had  once  the 
legal  title,  as  a  starting  point  to  attack  the  title  of  defendant 
in  error,  Boozle. 

Such  admissions  are  incompetent  to  show  the  execution  of 
the  deed  either  made  after  or  before  the  deed  from  O.  J.  Wil- 
son to  Abram  Wilson.  Conveyances  can  not  be  proved  by 
parol  evidence  and  the  execution  of  a  deed  can  not  be  proved 
by  the  admissions  of  persons  not  first  shown  to  have  been  in 
privity  with  the  title  under  wliich  the  grantee  claims. 

Evidence  of  jwssession  is  competent  to  show  title,  but  in  this 
case  O.  J.  Wilson  never  had  possession  of  the  lot.  Even  if 
admissions  of  the  holder  of  the  title  to  real  estate  may  be 
competent  evidence  to  impeach  title  wlien  made  by  a  person 
while  the  owner  is  in  possession  against  his  subsequent 
grantees  under  certain  circumstances  (a  question  we  need  not 
decide),  yet  this  would  be  an  exce[)tion  to  the  general  rule 
against  hearsay  evidence  based  on  the  ground  that  such  ad- 
missions are  made  against  the  owner's  interests  and  are  res 
gestm.  But  this  ownership  must  in  some  way  be  shown  by 
evidence  other  than  the  admissions.  It  would  be  just  as  com- 
petent to  prove  agency  by  the  admissions  of  the  supposed 
agent  as  to  allow  title  to  be  shown  by  the  declarations  of  the 
supposed  grantee. 

We  are  clearly  of  the  opinion  that  the  execution  of  the  deed 
can  not  be  proven  by  showing  the  state  of  the  accounts  be- 
tween O.  J.  and  Abram  Wilson. 

That  throws  no  light  on  the  subject.  The  plaintiffs  in  error 
can  not  invoke  either  the  answer  to  the  bill  of  O.  J.  Wilson  or 
the  default  of  Abram  Wilson  as  admitting  title  against  their 
co-respondent,  Boozle.  The  latter  not  admitting,  in  his  answer, 
title  in  O.  J.  Wilson  at  any  time,  the  matter  must  be  regarded 
conformably  to  the  rules  of  pleading  as  though  expressly  de- 
nied. 

Plaintiffs  in  error  are  put  on  their  proof.  The  plaintiffs  in 
error  having  failed  to  prove  the  allegations  of  the  bill  and 
to  show  the  execution  of  the  alleged  deed  from  Abram  to  O. 
J.  Wilson,  the  question  of  fraud  on  the  part  of  O.  J.  in 
the  execution  of  his  quit  claim  deed  to  Abram  becomes  imnia- 
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terial,  there  appearing  to  be  a  complete  title  in  Boozle  with- 
out such  deed.  It  would  be  improper  to  set  aside  Boozle's 
title  and  subject  the  lot  to  sale  for  the  payment  of  O.  J.  Wil- 
son's debts.  There  only  remains  to  determine  whether  tlie 
$1,000  note  given  by  O.  J.  Wilson  to  John  T.  Wilson  was  given 
for  a  honafide  debt.  The  evidence  on  this  point  is  quite  volu- 
minous and  we  have  examined  it  with  care,  but  find  nothing 
in  it  to  convince  us  that  the  court  below  erred  in  holding  that  the 
note  was  given  for  a  honafide  consideration.  It  would  serve 
no  good  purpose  to  canvass  the  evidence  in  detail,  and  there- 
fore we  omit  to  do  so.  The  allowance  of  the  claim  payab'o 
"pro  rata  is  also  proper  under  the  circumstances.  We,  iij>on 
the  whole  case,  are  satisfied  with  the  decree  of  the  court 
below. 

The  decree  is  therefore  affirmed. 

Decree  affirmed. 


John   H.  Evans 

V. 

The  People. 


Bastardy  Proceedings — Appeal — Dismissal — Second  Appeal — Eridenct' 

1.  Courts  take  judicial  notice  of  their  own  records. 

2.  A  record  of  dismissal^  unless  it  appears  otherwise  therein,  is  a  bar  to 
a  second  appeal. 

3.  In  order  to  pass  upon  the  merits  of  the  action  of  a  court  on  a  motion, 
the  grounds  of  the  same  and  the  collatenil  facts  must  appear  in  a  bill  of 
exceptions,  unless  thcorder  of  the  court  discloses  the  grounds  upon  which 
it  acted. 

[Opinion  filed  May  28, 1888.] 

Appeal  from  the  Circnit  Court  of  Warren  County;  the 
Hon.  JouN  J.  Glenn,  Judge,  presiding. 

The  facts  in  this  case  are,  that  at  the  October  term,  1SS6,  of 
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the  County  Court  of  Warren  County,  the  case  was  tried  bef  re 
a  jury  and  a  verdict  rendered  against  appellant,  the  then 
defendant,  upon  which  a  judgment  was  rendered  on  the  9th 
day  of  November,  1886,  and  on  that  day  he  prayed  an  appeal 
to  the  Circuit  Court,  which  was  "  by  the  court,  allowed  on 
filing  bond  in  the  sum  of  $800  in  twenty  days  from  this  date, 
the  said  bond  to  be  approved  by  this  court."  On  the  18th 
day  of  November  the  bond  was  filed  and  on  the  19th  was  pre- 
sented to  and  approved  by  the  county  judge.  On  the  20th 
day  of  December,  1886,  all  the  papers  were  filed  in  the  Cir- 
cuit Court,  and  on  January  3,  1887,  being  the  first  day  of  the 
January  term  of  the  Circuit  Court,  a  motion  was  made  on  the 
part  of  the  people  to  dismiss  the  appeal,  which  was  by  the 
court  allowed,  and  at  the  same  time,  on  motion  of  appellant 
leave  was  granted  to  withdraw  his  appeal  bond  by  leaving  a 
certified  copy.  On  March  5,  1887,  counsel  for  appellant 
made  a  motion  in  the  Circuit  Court  for  leave  to  withdraw  the 
papers  filed  in  the  cause,  which  was  allowed;  and  the  papers 
were  withdrawn,  and  were  taken  back  to  the  County  Court 
and  re-filed  therein  on  that  day,  March  5th.  On  March  7, 
1887,  the  case  was  reinstated  upon  the  docket  of  the  County 
Court  and  an  approval  of  the 'bond  made  by  the  court.  The 
record  of  January  6th  was  an  allowance  of  the  motion  of  the 
people  made  January  3d  to  dismiss  the  appeal,  and  allowing 
motion  of  defendant  below  to  withdraw  appeal  bond.  The 
motion  of  March  5th  was  an  independent  motion  by  defendant 
to  withdraw  papers. 

The  papers  were  re-filed  in  the  County  Court,  approval  of 
the  bond  made,  and  were,  on  April  23,  1887,  taken  back  and 
re-filed  in  the  Circuit  Court,  where,  at  the  May  term,  1887, 
the  appeal  was  again  dismissed.  The  record  as  made  out  and 
certified  by  the  circuit  clerk,  at  the  instance  of  appellant's 
attorney,  did  not  contain  the  orders  made  in  the  case  at  the 
January  term  of  the  Circuit  Court.  It  being  claimed  that 
inasmuch  as  those  orders  were  not  introduced  in  evidence  and 
preserved  in  a  bill  of  exceptions,  they  are  not  properly  a  part 
of  the  record  in  this  case. 

Mr.  R.  J.  Gbieb,  for  appellant 
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The  case  still  being  in  Connty  Court  on  tlie  matter  of  the 
ai)proval  of  the  appeal  bond,  the  Circuit  Court  could  not  dis- 
miss the  appeal  so  as  to  prechide  appellant  from  rightfully 
taking  the  case  into  the  Circuit  Court  at  the  May  term,  after 
the  proper  approval  of  the  appeal  bond  in  the  County  Court. 
Hook  V.  Eicheson  et  al.,  106  111.  392. 

The  appeal  was  not  perfected  until  the  bond  had  been  ap- 
proved by  the  County  Court  Approval  of  the  bond  was 
necessary.     Miller  v.  Superior  Machine  Co.,  79  111.  450. 

The  case  was  not  out  of  the  County  Court  and  in  the  Cir- 
cuit Court  until  the  bond  had  been  filed  and  approved.  Simp- 
H>n  et  al.  v.  Alexander,  5  Gilm.  260;  Branigan  v.  Eose  et  ah, 
i^  Gil.  133. 

The  order  of  the  County  Court  was  that  the  bond  should 
be  approved  by  the  court.  Tlie  judge,  then  acting  at  cham- 
bers, in  vacation,  could  not  approve  the  bond.  Statute,  title 
Courts,  Chap.  37;   McFarland  v.  McFarland,  4  111.  App.  157. 

The  court  having  adjourned  the  day  the  order  granting  the 
appeal  was  entered,  there  was  no  court  which  could  ap])rove 
the  bond  until  the  next  term,  to  wit,  the  February  term,  1SS7. 

Messrs.  Kirkpatrick  &  Alexander,  for  appellee. 

An  appeal  can  only  be  taken  wlien  given  by  statute,  and  the 
])rovisions  of  the  statute  granting  appeals  must  ,be  strictly 
complied  with.  Kemper  v.  Town  of  Waverly,  81  111.  279; 
j\lurphy  v.  McDonald,  3  111.  App.  19;  Andrews  v.  Rumsey,  75 
III.  598;  Bowlesville  Co.  v.  Pulling,  89  111.  58;  Hileman  v. 
Beale,  115  111.  355;  Rozier  v.  Williams,  92  111.  188. 

The  power  of  a  court  ceases  at  the  end  of  the  term.  Gou- 
cher  V.  Patterson,  94  111.  525;  Cook  v.  Wood,  24  111.  290; 
IJecker  v.  Sauter,  89  111.  590;  Dunham  v.  Commissioners,  bl 
111.  185;  Baragwanath  v.  Wilson,  4  111.  App.  82. 

An  appeal  may  be  prayed  at  any  time  during  the  term. 
McMillen  v.  Bethold,  40  111.  34;  Balance  v.  Frisby,  1  Scam, 
595. 

And  can  not  be  allowed  after  the  term.  Marris  v,  Desliazo, 
4  Kand.  (Va.)  460 ;  Bagley  v.  Hazard,  4  Yerg.  487. 

Lacey,  J.     The  question  presented  by  this  record  is  wliether 
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the  first  dismissal  of  the  appeal  from  the  County  Court  was  a 
bar  to  the  second  appeal.  Upon  the  decision  of  this  question, 
if  in  the  affirmative,  depends  the  right  of  the  appellant  to 
maintain  tlie  case  in  court  upon  the  second  ap])cal,  or  the  sec- 
ond time  he  filed  his  papers  in  the  Circuit  Court. 

We  think  that  the  dismissal  of  the  appeal  might,  at  least,  bo 
a  bar  to  the  presentation  of  any  other  appeal  in  the  same 
case.  If  the  appeal  had  been  dismissed  simply  because  it 
had  not  been  perfected  in  the  proper  manner  by  tlie  bond  and 
tiecurity  being  approved  in  open  court,  the  dismissal  of  the 
appeal  as  first  presented  might  not  have  been  a  bar  to  any 
further  appeal.  But  if  the  appeal  liad  been  dismissed  by 
agreement,  or  for  other  reasons  tlian  the  not  perfecting  the 
appeal  in  the  proper  form,  the  dismissal  would  be  a  bar.  There 
was  no  bill  of  exceptions  presented  on  the  dismissal  of  the 
appeal  January  6,  1887,  and  we  are  unable  to  see  upon  what 
grounds  it  was  dismissed.  A  general  record  of  dismissal  stands 
against  the  second  presentation  of  the  appeal  and  everything 
will  be  presumed  in  favor  of  its  being  a  bar  unless  it  other- 
wise appears  from  the  record.  The  dismissal  is  general,  a§ 
appears  from  the  record,  and  we  must  presume  that  it  was  a 
final  disposition  of  the  entire  appeal  unless,  by  bill  of  excep- 
tion preserved,  it  otherwise  appears.  The  appeal  at  first  pre- 
sented in  the"  Circuit  Court  was  brought  there  by  the  appellant 
as  being  perfect  If  the  appellee  had  made  no  motion  to 
dismiss  and  the  case  had  gone  to  trial  and  been  tried  on  its 
merits,  can  it  bo  doubted  that  the  proceedings  would  have  been 
sustained  and  the  proceedings  upheld  ?  Uuder  such  circum- 
stances the  informality  in  the  approval  of  the  appeal  bond 
would  have  been  regarded  as  waived  by  the  appellee.  It  has 
been  held  bv  the  Supremo  Court  uniformly  that  in  order  to 
])ass  upon  the  merits  of  the  action  of  the  court  on  a  motion, 
the  grounds  of  the  motion  and  all  the  collateral  facts  must  be 
preserved  in  a  bill  of  excejitions.  Buettner  v.  Norton  Mfg. 
Co.,  90  111.  415;  Hyatt  v.  Brown,  83  111.  28;  Thompson  v. 
Wliite,  64  111.  314;  Horn  v.  Neu,  63  III.  539;  Qoddy  v.  Mc- 
Clure,  59  111.  182;  Douglass  v.  Pratt,  43  111.  146;  Daniels  v. 
Shields,  38  111.  198;  Lucas  v.  Farrington,  21  111.  32;  Parson  v. 
Evans,  17  111.  238;   Snoll  v.  Trustees,  etc.,  58  III.  290. 
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There  is,  so  far  as  we  can  discover,  but  one  exception  to  the 
role,  and  that  is  in  cases  where  the  dismissing  or  other  order 
of  the  court  discloses  the  grounds  upon  which  the  court  acted 
as  shown  bj  the  following  cases :  Offield  v.  Seller,  15  111.  App- 
308;  Randolph  v.  Emerick,  13  III.  344;  Blair  v.  Eay,  103  111. 
615;  Zimmerman  v.  Cowan,  107  II].  637.     In  Blair  v.  Ray  et 
al.,  siipra^  the  court  say:  "But  the   ground   of  the  court's 
decision  in  dismissing  the  suit  rested  upon  the  reasons  which 
defendants  assigned  for  the  motion  to  dismiss,  and  the  matter 
wliicii  was  submitted  to  the  court  in  suppoi*t  of  the  motion, 
all  of  which  the  record  fails  to  show.     It  is  easy  to  conceive 
there  might  have  been  matter  submitted  to  the  court  whicli 
would  have  justified  the  order  of  dismissal;    there  might  have 
been  a  stipulation  to  dismiss."     The  plaintiff's  objection  to  the 
motion  does  not  rebut  this.     If  there  had  been  an  agreement 
in  the  case  at  bar  to  dismiss  the  appeal  of  January  6,  1887,  as 
a  final  disposition  of  the  case,  can  it  be  doubted  that  an  order  of 
dismissal  under  such  circumstances  would  have  been  a  final  dis- 
position of  the  appeal?  and  this  and  other  facts  to  uphold  the 
general  order  of   dismissal  as  final  we  are  bound  to  suppose 
existed  in  the  absence  of  a  bill  of  exceptions.     The  written  mo- 
tion is  no  part  of  the  record.     The  appellant  should  not  have 
submitted  to  a  general  ord6r  of  dismissal  without  a  bill  of 
exceptions  showing  the  grounds  on  which  it  was  based.     He 
should  have  asked  to  withdraw  the  papers  and  to  strike  the 
case  from  the  docket.     And  if  the  court  had  erroneously  ruled 
against  him  he  could  have  appealed.     Two  appeals  in  the  same 
case  will  not  lie,  and  courts  will  take  notice  of  all  the  records 
in  the  case.     It  was  not  necessary  to  plead  the  first  dismissal 
in  bar.     The  court  could  and  should  take  notice  of  its  own 
record  of  dismissal  previously  made.     It  was  not  necessary 
that  the  first  order  of  dismissal  should  have  been  preserved  in 
a  bill  of  exceptions.     The  record  order  of  dismissal  was  before 
the  court,  which  it  was  bound  to  take  notice  of.     It  is  not  nec- 
essary to  pass  on  the  other  questions  raised  in  the  case. 
Judgment  is  therefore  aflirmed. 

JudgTnejit  affirmed. 
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Lionel  W.  Richardson 
William  H.  Gregory, 

Partnership — Disaolntion — Statute  of  Limitations, 

1,  A  specific  agreement  is  not  necessary  to  terminate  a  partnership; 
words  and  acts  implying  such  intention  are  sufficient. 

2.  The  statute  of  limitations  begins  to  run  from  the  dissolution  of  a 
partnership  as  to  an  action  to  settle  the  partnership  accounts. 

[Opinion  filed  May  28,  1888.] 
» 
Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  O.  H.  IIoRTON,  Judge,  presiding. 

Messrs.  Marshall  &  Taggabt,  for  appellant. 

Mr.  Wm.  Lathrop,  for  appellee. 

Lacey,  J.  This  was  a  bill  in  equity  filed  by  appellant 
against  appellee  July  10,  1885,  seeking  to  settle  a  partnership 
account  between  the  parties.  It  appears  that  the  articles  of 
co-partnership  were  entered  into  between  them  on  the  23d  day 
of  June,  1870.  By  such  articles  the  firm  name  was  to  be 
**  Richardson  &  Gregory,"  and  the  object  of  the  partnership 
was  the  manufacture  and  sale  of  diamond  plows  and  vending 
and  selling  the  right  to  others  to  sell  the  same,  etc.,  to  be  con- 
structed according  to  a  patent  that  Kichardson  had  applied  for 
to  the  commissioner  of  patents  of  the  United  States,  and  which 
was  not  then  issued  but  was  expected  to  be.  The  co-partner- 
ship was  to  commence  on  June  23,  1870,  and  continue  for  the 
time  said  patent  should  run  unless  sooner  dissolved  by  mutual 
consent. 

Gregory  was  to  furnish  a  sum  of  money  not  exceeding 
$10,000  at  ten  per  cent,  interest  per  annum,  as  the  necessities 
of  the  business  should  require.     Each  of  the  parties  at  all 
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times  during  the  continnance  of  the  pai*tnership  was  to  give 
his  attendance  and  each  do  tlieir  best  and  use  their  utmost  skill 
and  power  to  forward  the  interests  of  the  concern,  and  to 
share  equally  the  expenses. 

The  gains  were  to  be  divided  as  follows:  Kichardson  to 
have  9-16  and  Gregory  7-16.  Books  and  true  accounts  were 
to  be  kept  Settlements  were  to  be  made  first  days  of  June 
and  Xovember  of  each  year.  At  the  end,  or  other  sooner 
determination  of  the  partnership  agreement,  a  full  and  final 
settlement  was  to  be  made  between  them  and  all  the  gains 
and  assets  divided  between  them. 

It  was  further  stipulated  that  the  said  Kichardson  should 
never  in  any  way  or  manner  deprive  or  permit  said  Gregory 
to  be  deprived  of  his  full  share  of  7-16  of  said  patent,  "but 
the  same  shall  be  at  all  times  used  to  their  mutual  benefit  and 
advantage  during  the  continuance  of  said  co-partnership." 
j  In  appellee's  answer  the  statute  of  five  yeara  limitations 
was  set  up  and  insisted  on  as  a  bar;  it  being  averred  that  the 
partnership  had  been  mutually  dissolved  more  than  five  years 
prior  to  the  bringing  of  the  suit,  and  that  the  partnership 
affairs  had  been  fully  adjusted  between  them  more  than  five 
years  before  filing  the  bill. 

The  issue  seems  to  be  whether  the  jiartnership  had  been 
dissolved  for  the  length  of  time  claimed  by  appellee,  it  beinjj: 
contended  on  the  part  of  the  appellantthat  the  partnership  did 
not  terminate  by  its  own  limitation  until  about  the  time  the 
comj)lainant's  bill  was  filed;  it  is  claimed  by  the  appellant 
that  there  had  been  no  final  settlement  for  the  reason  that  the 
firm  "still  owned  the  patent,  the  source  of  almost  all  their 
other  assets." 

The  facts  tending  to  show  that  there  was  a  dissolution  of 
the  partnership  are  not  much  disputed  so  far  as  the  main 
features  are  concerned.  Appellant  testifies  that  the  part- 
nership had  not  been  dissolved  and  that  there  had  been 
negotiations  or  transactions  between  them,  concei'uing  the 
dissolution.  "  No  negotiations  between  us  conceniing  division 
of  interests  or  sale  of  interests  by  one  to  the  other  in  the 
patent."    But  it  appears  that  there  was  an  attempted  settle- 
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ment  of  all  the  partnership  accounts  which  ended  May  15, 
1878,  in  which,  as  the  appellant  swears,  they  "  divided  what- 
ever assets  they  found  in  the  company,  principally  notes,  a ' 
portion  of  which  I  took  and  a  portion  went  to  him."  "  I 
think  I  took  the  plows  and  plow  press ;  he  took  the  letter 
press.  Tltere  was  a  lease  of  college  land  divided  previously. 
I  don't  think  of  anything  more.  There  was  a  purported  bal- 
ance struck ;  that  was  what  we  wore  attempting  to  do.  If 
there  had  been  no  errors  that  would  have  been  a  settlement  up 
to  that  time.  I  don't  know  whether  there  wt)uld  have  been 
anything  more  aside  from  that"  The  settlement  was  never 
completed. 

Tlie  appellee  swears  that  there  was  a  full  an<l  final  settle- 
ment It  a})i)ear8  from  the  testimony  of  both  parties  that 
after  1873  no  manufacturing  was  done  or  selling  further  than 
to  settle  up  what  had  been  previj)U6ly  sold.  Appellee  went  to 
buying  grain  in  August  or  September,  1880;  up  to  that  time  he 
was  engaged  in  settling  up  the  old  partnership  accounts  with 
its  customers.  No  license  fee  was  received  or  plows  made 
after  the  attempted  settlement 

The  appellee  swears  that  "no  co-partnership  act  has  taken 
])lace  since  1877,  other  than  the  settlement  of  some  old  part- 
nership matters  that  existed  prior  to  1877."  The  patent  at 
the  time  of  settlement  was  not  considered ;  as  appellee  swears, 
"  it  was  considered  to  be  of  no  account,  virtually  dead,  super- 
seded by  others;  for  that  reason  no  account  was  made  of  it  in 
the  settlement" 

It  appears  plain  that  the  business  of  the  partnership  ceased 
as  far  back  as  1877  by  mutual  conecnt  Although  the^e  was 
no  express  agreement  that  the  partnership  should  be  dissolved, 
it  appears  perfectly  plain  that  it  was  dissolved  by  tacit  consent 
and  acquiescence,  long  prior  to  the  attempted  settlement  in 
May,  1878. 

At  that  time  the  entire  known  assets  were  divided,  and  eaclr 
one  took  what  at  the  time  was  considered  to  be  his  share 
according  to  the  partnership  agreement  It  is  true  that  the 
appellant  claims  there  were  large  errors  in  the  figuring  by 
which  the  basis  of   the  division  of  assets  were  arrived  at- 
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But  certainly  the  business  of  the  firm  to  all  intents  and  pur- 
poses had  been  dissolved  in  accordance  with  the  terms  of  the 
agreement  "  bj  mutual  consent." 

As  regards  the  patent,  it  will  be  seen  by  reading  the  agree- 
ment that  there  was  nothing  in  it  to  show  that  the  patent  itself 
was  assets  of  the  firm,  unless  the  partnership  extended  its  full 
length.  The  use  and  benefit  of  the  patent  was  all  that  was  con- 
tracted for,  and  that  was  only  for  the  time  the  partnership  lasted. 

In  case  the  partnership  was  sooner  dissolved  by  mutual  con- 
sent, the  patent  would  naturally  belong  to  appellant.  It  was 
not  assigned  to  the  firm  or  agreed  to  be. 

As  far  as  the  question  of  the  dissolution  is  concerned,  it 
would  not  matter  whether  the  patent  was  an  asset  or  not.  At 
the  dissolution,  if  it  belonged  to  the  firm,  its  value  could  have 
been  adjusted  and  settled  the  same  as  the  other  assets,  A  bill 
might  have  been  maintained  by  either  party  to  compel  settle- 
ment any  time  since  1877,  and  beyond  doubt  since  1878,  if 
mistakes  in  settlement  had  occurred. 

The  last  of  appellee's  letters  concerning  settlement  was  June 
15,  1880,  more  than  five  years  before  the  commencement  of 
this  suit. 

A  i>artnership  is  dissolved  when  both  parties  refuse  to  go 
on  with  the  business.  It  is  as  effectual  to  dissolve  a  partner- 
ship as  though  there  was  an  express  agreement  to  dissolve- 
Both  parties  may  by  statements  and  acts  treat  the  partnership 
as  ended.     Legc;re  v.  Peacock,  109  111.  94. 

A  partnership  closes  when  there  is  an  end  put  to  the  busi- 
ness itself.  Bank  of  Montreal  v.  Page,  98  111., 119;  Spurk  v- 
Leonard,  9  111.  App.  174. 

The  statute  of  limitations  begins  to  run  from  the  termination 

of  the  partnership  in  actions  of  account  or  bills  in  chancery  to 

settle  partnerships.     Pierce  v.  McClellan,  93  111.245;  Quayle 

V.  Guild,  91  111.  378;  Askew  v.  Spring,  111  111.  662;  Bonney 

'V.  Stoughton,  18  111.  App.  562. 

The  court  below  dismissed  the  bill  and  we  think  properly. 

The  statute  of  limitations  of  five  years  having  run  since  the 
dissolution  of  the  partnership,  the  bill  could  not  be  maintained- 

The  decree  of  the  court  below  is,  therefore,  aflSrmed. 

Decree  affirmed. 
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Ernest  H.  Ricker 

V. 

Cyrus  H.  Larkin  et  al. 

Corpora i ion  s — Hecord  of  Incorporation — Fraud — Injun  ct  ion—  Costs, 

1.  A  corporation  i«  not  luithorized  to  proceed  to  business  until  the  cer- 
tificate of  complete  orgranization  and  a  copy  of  all  papers  filed  with  the 
Secretary  of  Stiite  have  bet-n  duly  recorded. 

2.  Where  such  papers  have  been  fraudulently  and  surreptitiously  recorded, 
contrary  to  the  agreement  of  the  incorporators,  euch  record  is  of  no  effect. 

3.  An  injunction  lies  to  prevent  one  of  the  incorporators  of  a  proposed 
corporation  from  doing  business  in  its  name  before  it  is  duly  incorporated. 
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[Opinion  filed  May  28,  1889.] 

In  ekror  to  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

On  Motion  to  Tax  Costs. 

Tlie  defendants  in  error  move  the  court  to  tax  tlie  costs  of 
the  additional  abstract  made  by  them  to  the  plaintiff  in  error. 

The  motion  will  be  overruled. 

After  an  examination  of  the  abstract  of  tlie  plaintiff  in  error, 
and  a  comparison  of  it  with  that  tiled  by  defendants  in  error, 
we  are  of  the  opinion  that  the  abstract  filed  by  the  former  is 
in  substantial  compliance  with  the  rules  of  this  court,  though 
it  may  have  failed  in  some  unimportant  particulars.  We  do 
not  think  tlie  failure  was  suflicient  to  call  for  a  new  abstract. 

Statement  of  Facts, 

The  defendants  in  error  filed  their  bill  of  complaint  against 
the  plaintiff  in  error,  praying  to  restrain  him,  his  agents,  attor- 
neys, etc.,  from  issuing  catalogues  purporting  to  be  printed  by 
the  "Elgin  Nurseries  and  Seed  Co.,"  and  from  transacting  any 
business  under  the  name  of  the  company.     The  bill  charges 
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that  the  plaintiff  in  error,  Ricker,  had  been  engaged  in  tlic 
nursery  business  in  E't^in  for  the  six  veai*s  juis-t;  tliat  the  part 
ties  hereto  entered  into  the  following  agreement  to  form  the 
said  stock  company,  and  marked  ''  A,"  as  follows : 

Exhibit  "A,"  m'jmi)randam  of  agreement  between  Ricker 
of  the  first  part,  and  Lark  in,  of  the  second  part,  dated  Augu^t 
24,  18^fJ. 

Kecites  that  the  parties  and  ScofieM  are  about  to  form  a 
corporation,  to  be  known  as  E'gin  Nurseries  and  Seed  Com- 
pany, capital  stock  500  shares  at  ^0  each,  and  that  first  party 
wants  second  party  to  become  interested;  the  covenants  are  : 

1st.  First  party  will  subscribe  for  258  shares  of  stock,  and 
pay  company  50  per  cent  of  the  jiar  value  by  assigning  and 
conveying  his  nursery  stock,  chattel  property,  etc.,  for  which 
company  is  to  pay  him  fN5,000  in  cash,  and  credit  him  with  50 
per  cent,  of  his  subscription  to  be  paid  on  25S  shares  of  stock. 

2d.  Second  party  will  subscribe  for  240  shares  of  stock,  and 
will  pay  into  the  company,  w^ithin  five  days  of  its  organization, 
50  per  cent,  of  the  par  vahie  thereof. 

3d.  First  party  to  act  as  business  manager,  unless  company 
should  appoint  some  one  else;  to  devote  his  time,  etc.,  and 
receive  §100  ])er  month  salary. 

4th.  Shall  keep  a  true  account,  open  to  inspection  of  second 
])arty5  and  on  demand  of  second  party  shall  immediately  pay 
over  to  company  the  money  in  his  hands. 

5th.  For  any  service  second  party  may  render  he  shall  be 
paid  a  reasonable  compensation. 

0th.  For  any  money  second  party  may  advance  to  thecom- 
])any  over  50  per  cent,  second  party  guarantees  8  per  cent. 
interest  on  same,  and  the  company  shall  promptfy  repay  on 
demand. 

7th.  Neither  party  shall  sell  any  of  the  capital  stock  with- 
out first  giving  the  other  the  refusal. 

8th.  At  the  end  of  one  year,  second  party  to  have  option 
to  receive  §0^,900  for  his  stock,  in  cash,  or  retain  same  and 
share  in  profits,  which  first  party  guarantees  to  be  not  less 
than  15  per  cent,  and  in  case  he  elects  to  take  the  $6,900  cash, 
the  first  party  is  to  take  the  same  and  pay  for  it  within  thirty 
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days  and  indemnify  second  party  from  any  liability  by  reason 
of  his  having  been  a  stockholder;  if  second  party  retains  stock, 
first  party  guarantees  that  company  shall  pay  annual  dividend 
of  not  le?^s  tlian  15  per  cent,  for  the  term  of  —  years  ensuing. 

9th.  To  secure  the  prompt  paj^men  t  and  faithful  performance 
of  this  contract  on  part  of  first  party,  he  will,  within  five 
days  of  the  time  of  the  complete  organization  of  said  com- 
pany, assign  and  turn  over  to  second  party  250  shares  of  the 
capital  stock  of  snch  company,  which  shall  henceforth  stand 
in  the  name  of  second  party  on  the  books  of  the  company 
and  be  controlled  by  him.  In  eveut  of  failure  on  part  of  the 
first  party  to  comply  with  the  terms  of  this  contract,  second 
jiarty  shall  have  the  right  to  sell  any  6r  all  of  the  250  shares 
of  stock  at  public  or  private  sale,  without  notice  to  first  party, 
for  the  best  price  that  he  can  obtain  for  cash.  If  at  the  end 
of  the  year  second  party  shall  elect  to  hold  his  stock,  instead 
of  selling  it  for  $6,900,  he  shall  return  to  first  party  200 
shares  and  retain  50  shares. 

The  following  are  the  main  allegations  of  the  bill  upon 
which  relief  was  granted,  to  wit: 

Charges  that  before  this  time,  and  about  Auj>ust  6th, 
Kanstead  had  prepared  the  preliminary  papers  for  the  organ- 
ization of  a  company  to  be  called  the  "  Elgin  Nursery  and 
Seed  Company,"  which  were  signed  by  Ricker,  Scotield  and 
one  Ezra  Rue, as  commissioners,  Larkin  being  absent;  that  a 
license  was  at  once  issued  to  open  books  to  take  subscriptions 
to  the  capital  stock,  and  that  thereupon  the  capital  stock  was 
fully  subscribed,  as  follows :  Scofield  two  shai-es,  Ricker  258 
shares,  Larkin  240  shares ;  that  the  commissioners  called  a 
meeting  of  sub.-cribers  to  elect  directors,  at  which  meeting, 
held  September  Ijt,  all  the  said  subscribers  were  elected 
directors;  that  the  commissioners  thereupon  made  their  report, 
aiid  a  certificate  that  the  corporation  was  duly  organized  was 
issued  from  the  oflice  of  the  Secretarvof  State,  and  received 
on  or  about  September  3d.  (A  copy  of  certificate  and  ]  apers 
relating  to  organization  attached,  marked  ** Exhibit  B.") 

Larkin  charges  that  when  he  subscribed  for  the  stock  Ricker 
uuJcrstood  that  he,  Ricker,  was  to  sign  a  contract  and  carry 
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out  verbal  agreements;  that  Kicker  insisted  upon  having  the 
company  fully  organized,  so  that  the  fall  trade  in  the  nursery 
business  might  be  carried  on  in  the  name  of  the  com])any; 
charges  that  Ricker  got  out  some  circulars,  to  be  distributed 
with  catalogues,  announcing  to  patrons  the  formation  of  the 
new  company,  but  that  Larkin  would  not  constint  to  their  dis- 
tribution until  a  contract  and  bond  was  signed  by  Ricker. 

Charges  that  Ricker  and  the  defendant  had  an  informal 
meeting  at  Scofield's  house  September  8th,  and  that  Larkin 
submitted  a  draft  of  by-laws  of  such  comjiany;  among  other 
things,  that  the  treasurer  and  the  manager,  who  was  also  to  be 
secretary,  should  give  bonds  in  the  sum  of  ?20,000.  Ricker 
objected  to  giving  so  large  a  bond;  charges  that.  Ricker  at 
this  time  wanted  a  modification  in  the  proposed  contract 
between  himself  and  Larkin.  Instead  of  condition  to  take 
Larkin's  stock  at  end  of  year  for  $6,900,  Ricker  wanted 
option  to  take  at  that  price  before  end  of  year,  and  would  give 
Larkin  a  mortgage  on  32 J  acres  of  land  in  Dakota,  and  give 
bond  with  approved  surety.  Larkin  considered  this,  and  on 
the  10th  of  September  said  he  would  agree  to  it,  but  that 
Ricker  must  execute  a  contract  and  furnibh  a  bond  at  once  or 
drop  the  whole  matter;  charges  that  Ricker  said  he  would. 

Scofield  admits  that  he  signed  the  call  for  a  meeting  of 
stockholders,  dated  September  13th,  but  states  that  he  did  it 
under  the  impression  that  Ricker  and  Larkin  had  aiTangcd 
their  difficulties:  and  also  states  that  he  did  not  know  at  the 
time  that  Ricker  had  caused  the  corporation  papers  to  be 
recorded. 

Larkin  charges  again  that  it  was  understood  that  Ranstead 
was  to  draw  the  papers,  '*  who  was  to  hold  such  papers  and 
documents  until  the  said  Cfjntract  was  executed  by  both  parties;" 
states  on  information  and  belief  that  Ranstead  had  sole  charge 
of  said  papers;  and  charges  that  he,  Larkin,  fully  understood 
that  the  papers  were  not  to  be  filed  for  record  until  a  contract 
was  signed  between  himself  and  Ricker;  states  that  in  Larkin^s 
absence  Ricker  went  to  Runstead's  office  and  asked  to  take  the 
papers  to  examine  them;  that  Ranstead  gave  Ricker  the  pajxjrs 
thinking  he  would  return  them,  but  that  Ricker  filed  them  for 
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record  September  8tli,  without  tlie  knowledge  or  consent  of 
either  defendant  and  in  violation  of  the  said  a/^reement  or 
understanding. 

Larkin  admits  that  he  received  the  notice  for  the  meeting 
of  stockholders  September  23d,  and  attended  the  meeting,  and 
there  first  learned  that  Ricker  had  filed  the  papers;  that  he, 
Larkin,  protested,  and  said  that  he  wouldn't  go  any  further 
with  the  business  unless  Kicker  would  sign  the  contract  with 
him  and  give  a  bond;  that  Kicker  said  he  would  not  sign  such 
contract  or  give  such  bond,  and  that  if  Larkin  wouldn't  unite 
with  him  to  call  a  meeting  to  elect  oflicers  and  adopt  by-laws, 
he  would  apply  to  the  courts;  and  that  thereupon  Kicker  did 
file  his  petition  for  a  mandamus  to  compel  Larkin  and  Sco- 
field  to  act,  and  that  such  proceedings  are  now  pending  in  this 
Circuit  Court. 

Larkin  states  that  he  was  afraid  that  Ricker  would  use  the 
name  of  the  corporation  in  his  business,  and  made  some 
inquiries  in  November,  but  was  unable  to  find  that  Kicker  was 
doing  any  business  in  the  name  of  the  corporation;  states  that 
the  complainants  have  never  recognized  the  corporation  except 
as  stated  in  the  bill,  and  they  did  what  they  did  under  the 
belief  that  Kicker  would  sign  the  contract. 

Complainants  charge  that  on  the  5th  of  January,  1887,  they 
each  received  a  letter  from  Ricker,  stating  that  he  had  written 
up  a  catalogue  for  "  The  Elgin  Nurseries  and  Seed  Co."  for 
the  spring  trade  of  1887,  and  that  if  they  wished  to  see 
it  they  could  call;  that  Larkin  went  to  Ricker  a  day  or 
two  afterward  and  protested  against  the  publication  of  the 
circulars  and  catalogues;  that  on  the  7th  Scofield  procured 
a  coi»y  which  is  filed  as  an  exhibit  with  this  bill;  that  said 
catalogue  purports  to  be  issued  by  "  The  Elgin  Nurseries 
and  Seed  Co.;"  re  presents  the  company  as  incorporated  in  1886, 
with  a  capital  stock  of  $25,000;  is  a  successor  to  E.  H.  Ricker 
&;  Co.,  and  that,  "during  the  year  1886,  we  have  formed  a  cor- 
poration under  the  name  of  'The  Elgin  Nurseries  and  Seed  Co.,' 
with  acapital  stock  of  $25,000.  The  directors  are  E.  H.  Ricker 
D.  C.  Scofield  and  C.  H.  Larkin. 

"  E.  H.  Ricker,  Business  Manager." 
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Charges  that  Kicker  used  envelopes  with  the  name  of  the 
corporation  printed  iu  red  ink  as  successors  to  the  old  company 
of  E.  IL  Ricker  &  Co;  states  that  the  complainants  believe 
that  it  is  Kicker's  intention  to  give  a  large  number  of  such 
catalogues  printed  for  general  distribution,  and  that  unlet^s 
restrained  he  will  send  them  out;  have  reason  to  believe  that 
he  intends  to  conduct  his  business  in  the  name  of  the  said 
company. 

Charges  that  Kicker  has  never  signed  the  contract  or  ex- 
ecuted bond  and  refuses  to  do  so;  that  the  incorporation 
papers  were  fraudulently  taken  from  Kaustead's  office  and 
wrongfully  filed  by  Kicker  as  stated,  with  the  intention  of 
forcing  complainants  into  the  company,  as  they  believe,  with- 
out their  consent. 

Charged  that  the  company  has  no  existence  in  fact;  that  the 
subscriptions  are  not  paid,  has  no  tangible  property,  no  busi- 
ness, no  by-laws  and  officers,  except  as  stated;  charges  that 
they  aided  in  organization  in  order  to  help  Kicker,  and  to 
secure  Larkin  for  the  money  he  was  to  advance,  and  that  the 
action  of  Kicker  in  filing  the  papers  is  a  gross  fraud  on  the 
complainants. 

Charges  that  the  complainants  are  old  residents  of  Kane 
County  and  men  of  means;  that  they  believe  Kicker  to  be  a 
man  of  limited  resources;  that  they  are  told  that  Kicker  claims 
to  have  already  paid  out  $300  in  behalf  of  the  said  company 
and  incurred  liabilities  on  behalf  of  the  company  tothe  amount 
of  $100;  besides  are  afraid  if  Kicker  should  send  out  catalogues 
with  theirnames  as  directors  they  might  be  charged  as  to  third 
])erson8;  that  unless  restrained  he  will  incur  obligations  for 
which  they  may  be  charged. 

Messrs.  K:  M.  Ireland  and  K.  N.  Botsford,  for  plaintiff  in 
error. 

The  effect  of  granting  the  injunction,  whether  the  corpora- 
tion is  regularly  organized  or  irregularly  organized,  whether 
the  same  is  a  valid  corporation  or  invalid,  is  to  wipe  it  out  of 
existence.  The  bill  shows  that  the  defendants  in  error,  who 
are  two  of  the  three  directors,  refuse  to  act,  and  deny  the  va- 
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lidity  of  the  corporation,  and,  of  course,  the  restraining  of  the 
third,  Ricker,  who  alleges  its  validity  would  destroy  the  cor- 
poration as  completely  as  if  it  were  ousted  of  its  franchise, 
or  dissolved  by  a  direct  proceeding  brought  for  the  purpose 
and  in  a  legitimate  way.  We  think,  therefore,  that  we  are 
right  in  our  position  that  the  validity  or  integrity  of  a  corpo- 
ration is  involved  here.  The  defendants  deny  its  validity,  the 
plaintiff  asserts  it;  the  effect  of  a  decision  in  favor  of  the  de- 
fendants would  be  to  destroy  the  corporation. 

But,  if  this  proposition  is  correct,  the  bill  should  be  dis- 
missed, for  it  is  almost  elementary  tliat  the  validity  of  a  cor- 
poration can  not  be  attacked  collaterally.  Baker  v.  Adm'r  of 
Backus,  32  111.  83;  Tarbell  v.  Page,  21  111.  46;  McCarthy  v. 
Lavische,  89  III.  270. 

Even  then,  if  the  defendants  in  error  are  right  in  their  con- 
tention that  this  corporation  was  never  legally  organized  and 
the  plaintiff  in  error  wrong  in  his  contention  that  it  is  a  valid 
corporation,  a  direct  proceeding  should  be  brought  by  them 
for  the  purpose  of  setting  it  aside;  and,  \mder  a  thin  disguise 
of  seeking  to  avoid  a  collateral  or  incidental  injury,  they  should 
not  be  heard  here  in  their  attempt  to  destroy  the  corporate 
character  of  this  company,  or  render  the  same  nugatory, 
against  the  protest  of  a  stockholder,  and,  also,  without  the 
franchise  it  should  not  be  heard.  Baker  v.  Adm'r  of  Backus, 
32  111.  83;  Campbell  v.  Morgan,  4  111.  App.  100. 

It  is  apparent  that  if  the  injunction  should  be  granted,  it 
would  have  the  effect  not  only  to  destroy  the  corporation,  but 
it  would  have  the  further  effect  to  release  the  defendants  from 
the  payment  of  their  subscriptions.  The  law  is  settled  that 
this  can  not  be  done  except  by  the  unanimous  consent  of  all  the 
subscribers.  Binmore  Corp.  Manual,  Sec.  26;  Melvin  v.  Lamar 
Ins.  Co.,  80  111.  447. 

The  subscription  to  stock  is  a  contract,  not  to  be  varied  by 
extrinsic  agreements.  Ridgefield,  etc.,  R.  P.  Co.  v.  Brush,  43 
Conn.  86;  Corwith  v.  Culver,  69  111.603;  Thompson,  Liability 
of  Stockholders,  Sec.  121, 

The  defendants  in  error  having  assisted  in  the  organization 
of  the  company;  and  subscribed  to  its  stock,  acted  in  their 
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capacities  as  stockholders  iu  electing  themselves  directors,  and 
.having  accepted  the  trust  embodied  in  the  position  of  direc- 
tors, are  estopped  now  to  deny  the  validity  of  tlie  corporation. 
Stone  V.  Great  Western  Oil  Co.,  41  111.  92;  Binmore*s  Corp. 
Manual,  Sec.  277;  McCarthy  v.  Lavasche,  89  111.  270;  Sntz  v. 
The  Rsbler  and  Ropiefirnet  Mfo^.  Co.,  3  111.  App.  87;  Corwith  v. 
Culver,  69  III.  506;  Thompson  on  Liabilities  of  Stockholders^ 
Sees.  161,  162,  163. 

Mr.  J.  W.  Ranstead,  for  defendant  in  error. 

Injunction  is  the  proper  remedy  in  this  case.  In  publishing 
the  proposed  catalogue  and  using  the  stationery  proposed  by 
Kicker,  the  defendants  in  error  would  iiave  been  held  ont  to 
the  public  as  directors  in  this  company,  and,  as  to  tliird  per- 
sons, would  have  been  liable,  to  the  extent  of  their  stock  suIh 
scriptions  at  least,  for  any  obligations  incurred  in  the  name 
and  upon  the  credit  of  the  com})any.  If  such  holding  out  by 
Kicker  was  unautliorized  by  them  and  in  his  own  wrong,  then 
they  were  threatened  with  serious  damage,  and  such  publica- 
tion and  use  of  their  names  should  be  enjoined.  Kuth  v. 
Webster,  10  Beav.  561;  2  Lindley  on  Partnership  (Ewell's 
Edition),  999,  1000;  High  on  Injunction,  Sees.  1091,  1339;  2 
Story  Eq.  Juris.,  Sec.  951. 

The  company  was  not  fully  organized  and  could  not  proceed 
to  business  until  the  final  certificate  of  incorporation  was  re- 
corded with  the  recorder  of  deeds  of  Kane  County.  Revised 
Statutes,  Ch.  32,  Sec.  4;  Bigelow  v.  Gregory  et  al.,  73111. 197, 
Gent  V.  Manf.  and  Mer.  Ins.  Co.,  107  111.  652;  Morawetz  on 
Corporations  (2d  Ed.)  30. 

The  filing  of  the  certificate  was  unauthorized  and  does  not 
bind  the  defendants  in  error. 

The  case  is  similar  to  that  of  a  deed  in  escrow  which  is 
recorded  contrary  to  the  conditions  of  the  deposit;  such  record- 
ing would  not  amount  to  a  delivery  of  the  deed.  Haddock  v. 
Haddock,  22  111.  388;  I.  C.  K.  R  Co.  v.  McCullough,  59  111. 
166. 

^4ACEY,  J.     The  bill  was  demurred  to  by  the  plaintiff  in 
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error,  and  upon  hearing  the  court  overruled  the  demurrer, 
and  the  plaintiflE  in  error  choosing  to  abide  his  bill,  the  court 
rendered  a  decree  in  favor  of  the  defendants  in  error  in  ac- 
cordance with  the  prayer  of  the  bill.  To  reverse  this  decree 
this  writ  of  error  is  sued  out.  It  is  insisted  that  the  bill  shows 
that  the  organization  of  the  "  Elgin  Nurseries  and  Seed  Co." 
had  been  completed;  hence  the  relief  prajed  for  was  within 
the  control  of  the  corporation  itself. 

The  main  question  arising  in  tlie  case  is,  was  the  organiza- 
tion of  the  company  completed?  We  are  clearly  of  the  opin- 
ion it  was  not.  Sec.  4,  Chap.  32,  R  S.,  provides  that,  "  the 
Secretary  of  State  shall  thereupon  issue  a  certificate  of  com- 
plete organization  of  the  corporation  making  thereof  a  copy 
of  all  papers  filed  in  his  oflSce  in  and  about  the  organization  of 
the  coi-poration  and  duly  authenticated  under  his  hand  and 
seal  of  State,  and  the  same  shall  be  recorded  in  a  book  kept 
for  that  purpose  in  the  office  of  the  recorder  of  deeds  in  the 
county  where  the  principal  office  of  such  company  is  located. 
Upon  the  recording  of  the  said  copy  the  corporation  shall  be 
duly  organized  and  may  proceed  to  business." 

It  would  seem  clear  without  reference  to  any  judicial  con- 
struction of  the  above  section  of  the  statute  that  the  organiza- 
tion of  the  company  could  not  be  complete  without  the  filing 
of  the  copy  as  required. 

The  grant  "to  proceed  to  business"  is  plainly  made  to 
depend  on  such  recording.  The  prohibition  to  proceed  to 
business  need  not  be  in  express  words.  The  corporation  de- 
pends for  its  powers  upon  the  provisions  of  the  statute  either 
express  or  implied,  and  none  is  granted  without  the  record. 

But  the  statute  in  question  has  received  judicial  construc- 
tion, by  both  this  court  and  the  Supremo  Court,  both  holding 
to  the  principle  here  announced.  Bigelow  v.  Gregory,  73  111. 
197;  Gent  v.  M.  &  M.  Ins.  Co.,  107  111.  652;  Same  case 
reported  in  13  111.  App.  308 ;  Deversey  v.  Smith,  103  111.  378. 
The  case  of  Cross  v.  Pinckneyville,  17  LI.  58,  is  explained  in 
Bigelow  v.  Gregory,  supra.  It  is  true  that  the  copy  of  the 
papers  were  actually  filed  in  the  recorder's  office,  but  surrepti- 
tiously and  fraudulently,  by  the  plaintiff  in  error,  and  contrary 
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w!:l.-  :::  ::e  c  r.'^.-^t  of  il  t  v:l.vr  i»r^'T"*«?ed  members  of  the 
I  r  '-•'y-i^l  \ijf:-  -r-  •  n::  .-r.-  I:  i*  tr^e  tl'.it  the  oriirinal  avrreement 
t"  :Lor>  rite  •:  •!  n.-c  t^.^/ztt^  y.x'ji\\rL  :n  em>r  to  give  bond, 
!»c:  ijT  m- T-i' ajTrorrn--"!  ac-.i'^-.*  va*  made  in  the  agree- 
i:.*r:i:  :n  't*..*c::  o-r-cesjiv-ns  wriv  i:.ut::a'!T  made  and  "bv  which 
r.-e  p'jfr.:'^  in  err-:r  i^ree-i  to  ii've  a  K»nd  with  security 
r^-f^re  the  C'mT.'-L'ti.^n  of  tr.c  oririr.-2:i::-»n.  This  was  binding 
;ir.  ]  -h»r.'d  have  \n^2ZL  e  -r^  ie-i  w.i-i.  Tlie  bill  shows  a  clear 
r-t-^of  fn-Td-ient  iTitenr  un  t!  e  jdrt  of  the  plaintiff  in  error 
t«/  •♦:»:a:3  the  bvnetits  of  tLt;  organ'zati«-n  without  complying 
will  his  part  of  the  ajTeeir.ent.  The  procurement  of  the 
rt-C'Td'iig  of  t].e  }>:i:vr?  frauJa'ent^j  had  no  more  eflFect  to 
iij  ike  a  lesr^I  record  th;ia  thon^h  the  |  aj^er?  had  never  been 
re.-.r.j_d.  Haddnrk  v.  ILi.ld.^k.  22  111.  3^S:  I.  C.  R  R.  Co. 
V.  MfCulluii^rh,  50  III.  1»X  Aeo'rd*n;j  to  the  allegations  of 
tire  biil  the  de  fen  J. in  ts  in  ern^r  n^ver  rati  tied  the  act  of  record- 
vaj:  of  the  copy  of  the  incMiK»raii«»n  }>aix*rs  by  plaintiff  in 
erri»r.  Ho'dini*^,  as  we  du,  that  the  bill  shows  that  the  pro- 
iHiM:*dor£riTi:ztti«»n  was  never  cjm;>!eted,  it  will  be  unnecessary 
t'l  notice  the  argnnient  of  plaintiff  in  error's  counsel  based  <m 
the  snpfMisitiun  that  there  was  a  ct^»mp'ete,  organization.  Find- 
\\\gr  no  error  in  the  record  the  decree  of  tlie  Circuit  Court  is 
atftrmed. 

Decree  affirmed. 


Porter  E.  Chamberlain 

V. 

John  Baix. 


Sa  Us — A  ucf  io n — Re  *r i\«.*»o« — In  sfrucf  ion s — Improper  Question. 

"      In  an  action  to  recover  the  purchase  price  of  cattle  bid  off  by  the 

it  at  an  auction  sale*  an  alleged  rescission  of  the  sale  being*  the  issue 

,  it  is  improper  so  to  infetruct  the  jury  as  to  throw  on  the  plaintiff 
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the  burden  of  showing  that  he  still  keeps  the  cattle  ready  for  delivery  to  the 
defendant. 

2.  An  auction  sale  is  not  executory,  but  is  completed  when  the  property 
is  knocked  down  to  the  purchuser. 

3.  A  question  calling  for  the  conclusion  of  the  witness  is  improper. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Winnebago  County;  the 
Hon.  William  Bkown,  Judge,  presiding. 

Mr.  B.  A.  Knight,  for  appellant. 

Mr.  J.  C.  Gakver,  for  appellee. 

Lacey,  J.  The  appellant  brought  snit  against  the  appellee 
in  an  action  of  assumpsit  to  recover  the  purchase  price  of 
twenty-four  steers  bid  off  by  appellee  at  the  former's  aucti(  n 
sale  for  the  sum  of  something  over  $25  per  head.  The  can^e 
was  tried  by  a  jury  and  resulted  in  a  judgment  in  favor  of 
appellee.  It  is  claimed  by  appellant  that  the  cattle  were 
knocked  oflE  to  appellee  by  the  auctioneer  to  be  paid  for  in  one 
year  at  six  per  cent,  interest,  the  appellee  giving  liis  note  with 
approved  security  for  the  amount. 

It  is  claimed  by  the  appellee  that  by  agreement  at  the  sale  he 
was  only  to  give  iiis  own  note  without  security.  The  time  of 
credit  given  by  the  terms  of  the  sale  had  exjurcd  before  the 
suit  was  commenced.  The  note  not  having  been  given  or  the 
money  paid  for  tlie  cattle,  the  suit  was  instituted  to  recover 
their  purchase  price.  The  following  Saturday  after  the  sale 
appellee  went  to  appellant's  premises  after  the  cattle,  but  had 
no  signer  for  the  note,  and  the  appellant  refused  to  let  him 
have  the  cattle  without  security  on  the  note,  wliich  he  refused 
to  give,  and  did  not  give  it,  or  his  individual  note.  On  the 
following  Monday  appellant  went  to  appellee's  hou^e  and 
offered  to  let  him  have  the  cattle  on  bis  own  note,  but  the  lat- 
ter refused  to  give  the  note  on  the  grounds  that  the  appellant 
had  refused  to  take  his  note  at  first.  There  is  some  evidence 
tending  to  show  that  appellant  refused  to  let  appellee  have 
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the  cattle  because  they  had  risen  in  price,  when  called  for,  and 
the  want  of  security  was  not  the  reason.  The  evidence  als^o 
tends  to  show  that  the  parties  by  mutual  consent  rescinded 
the  sale  soon  after  it  was  made,  the  appellant  saying,  "  If  you 
don't  want  the  cattle  I  will  dispose  of  them,  as  I  can  not 
handle  them,"  the  appellee  replying,  "All  right,  sir,  yon  can;'* 
again,  appellee  saying,  "  I  have  bought  more  cattle  and  I  don't 
want  them,"  the  appellant  rcplyino^,  "  Well,  then  I  will  dis- 
pose of  them  to  somebody  else."  It  is  claimed  that  appellant 
can  not  recover  under  his  declaration  for  cattle  sold,  as  he  had 
rescinded  the  sale  and  sold  the  cattle. 

The  evidence  fails  to  show  whether  the  appellant  still  had 
the  cattle  at  the  time  the  suit  was  commenced  or  not 

The  appellant  assigns  for  error  the  modification  of  the  court 
of  the  instructions  Nob.  3  and  6,  as  follows: 

No.  3.  *'If  the  jury  finds  from  the  evidence  that  the  bar- 
gain for  the  sale  of  the  cattle  in  controversy  was  complete, 
and  that  a  term  of  credit  w^as  to  be  given  by  the  terms  of  the 
sale  and  that  such  terms  of  credit  had  expired,  tiien  the  court 
instructs  the  jury  that  the  plaintiflf  lias  the  right  to  sue  for 
the  price  agreed  to  be  paid  for  such  cattle  at  such  sale  without 
a  delivery  or  offer  to  deliver  such  cattle." 

No.  5.  "  The  court  further  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  John  Bain  purchased  from 
Porter  E.  Chamberlain,  the  plaintiff,  at  public  sale,  the  cattle 
in  controversy  in  this  suit,  and  by  the  terms  of  the  said  sale 
a  credit  of  one  year's  time  with  approved  security  was  to  be 
given,  and  the  said  Bain  has  not  given  his  note  with  approved 
security  for  tho  price  agreed  to  be  paid  for  the  cattle,  or 
otherwise  satisfied  the  price  agreed  to  be  paid  for  them,  and 
that  such  term  of  credit  has  expired,  that  then  said  Chamber- 
lain has  a  right  to  recover  in  this  suit  of  Baid  Bain  tho  price 
agreed  to  be  paid  for  said  cattle."  The  court  refused  to  give 
the  instructions  as  asked,  but  modified  each  of  them  by  adding 
the  words  to  each,  "This  is  so  if  you  believe  from  the  evi- 
dence that  the  plaintiff  kept  the  cattle  for  the  defendant,  and 
still  holds  them  ready  to  be  delivered  to  the  defendant,"  and 
gave  them  as  modified. 
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The  instructions  were  erroneous  as  asked,  as  bein^^  injurious 
to  the  appellee,  in  that  they  whoMy  ignored  the  issue  presented 
to  the  jury,  whether  or  not  there  had  been  a  rescission  of  the 
contract  of  sale  by  mutual  consent.  If  that  had  been  done 
there  would  have  been  no  right  of  recovery,  but  as  moditied 
the  instructions  instead  of  aiding  the  appellant  were  turned 
into  a  weapon  against  him.  There  was  no  evidence  tending 
to  show  that  the  appellant  still  kept  the  cattle  for  the  appel- 
lee, ready  to  deliver  them'or  otherwise. 

The  evidence  was  silent  on  that  subject,  and  the  effect  was 
to  throw  the  burden  of  proof  on  the  appellant  to  show  that 
fact. 

We  think  the  court  misapprehended  the  nature  of-  the  trans- 
action. This  was  not  an  executory  sale  of  cattle  where  the 
vendor  agrees  to  sell  and  the  vendee  to  purchase  and  pay  for 
one  delivery,  but  an  executed  contract,  completed  when  the 
cattle  were  knocked  down  to  appellee,  with  nothing  to  do  on 
his  part  but  to  give  the  note  and  take  the  cattle.  According 
to  the  well  established  rules  of  the  law  the  cattle  were  simply 
held  by  the  vendor  as  bailee  at  the  vendee's  request.  Under 
tlie  circumstances  it  was  appellee's  duty  to  show  tliat  the  cat- 
tle had  been  disposed  of  by  appellant  if  such  was  the  case  and 
the  value  of  them  if  he  desired  recoupment. 

This  rule  of  law  is  well  recognized  in  Wade  v.  Moffitt,  21 
111.  110.  Instructions  Nos.  1,  2  and  3,  offered  by  appellant  and 
refused  by  the  court,  were  properly  refused  as  having  a  tend- 
ency to  mislead. 

The  form  of  the  question  propounded  to  appellee,  as  fol- 
lows, "  Were  you  ready  and  willing  to  perform  your  part  of 
the  contract  at  that  time? "  was  erroneous.  It  called  for  a  con- 
clusion and  was  immaterial.  It  mattered  not  what  he  was 
ready  and  willing  to  do  if  he  did  not  do  it,  or  offer  to  perform. 
It  involved  a  construction  of  what  he  understood  the  contract 
to  be.  The  witness  should  have  been  confined  to  a  statement 
of  the  facts.  We  will  not  notice  any  other  assignment  of 
error.  For  the  foregoing  errors  noted  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


688  Appellate  Courts  of  Illinois, 


\'ori.  27.]  Corcoran  v.  The  People. 


Joseph  Corcoran 

V. 

The  People,  etc. 


Bn8far(fi/—Et'idence» 


1  In  bastardy  proceedinsrs  evidence  tending  to  prove  the  poverty  of  the 
mother,  or  that  she  has  named  the  child  after  the  reputed  father,  is  inadinxs. 
sible. 

2.  Under  the  circumstances  of  the  case  presented,  this  court  approves  the 
action  of  the  trial  court  in  permitting^  certain  young  men  to  testify  that 
they  had  never  had  sexual  intercourse  with  the  prosecuting  witness. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court,  La  Salle  County;  the  ITon. 
George  W.  Stipp,  Judge,  presiding. 

Messrs.  Dcncan,  O'Conor  &  Gilbert  and  Bcll,  Strawn  & 
Kl'ger,  for  appellant. 

Messrs.  Moloney  &  Stead,  for  appellee. 

Lacey,  J.  The  appellant  was  charged  with  being  the  father 
of  tlie  illegitimate  child  of  Bridget  Cashman,  who  was  an  un- 
married woman.  The  truth  of  the  charge  rested  upon  the 
unsupported  testimony  of  the  mother  of  the  child,  wlio  testi- 
fied to  but  one  act  of  illicit  intercourse  between  her  and  the 
appellant,  which  she  chiims  took  place  at  a  picnic  on  William 
Butler's  premises  on  the  evening  of  the  24th  of  August,  1884, 
and  that  the  child  was  born  May  17,  1885.  According  to  her 
testimony  no  other  act  of  illicit  intercourse  ever  took  place 
with  him  either  before  or  after  that  time,  though  he  had  at- 
tempted it  once  before  but  never  afterward.  The  appellant 
unqualifiedly  denies  in  his  testimony  tliat  he  ever  had  any  act 
of  illicit  intercourse  with  her  in  his  life.  There  is  no  evidence 
that  corroborates  her,  but  some  that  seems  to  throw  disci*edlt 
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on  her  statements.  To  say  the  least,  the  evidence  is  weak  and 
of  an  unsatisfactory  character  to  establish  the  imternity  of  the 
child  on  the  appellant  We  are  not  entirely  prepared  to  say, 
however,  if  there  had  been  no  error  coniniitted  bv  the  court 
in  the  conduct  of  the  trial,  that  we  would  set  aside  the  verdict 
for  the  want  of  evidence  to  support  it.  Various  errors  arc 
assigned  as  to  the  ruling  of  the  court  in  the  admission  of 
evidence.  Among  other  things  the  court  allowed  appellee, 
against  appellant's  objection,  to  show  that  the  com)>laining  wit- 
ness Jiad  named  her  child,  which  was  a  boy,  Joseph  Corcoran, 
after  the  reputed  father,  and  had  had  him  baptized  in  the 
Catholic  church  by  that  name;  also  that  she  was  too  poor  to 
buy  clothes  for  the  child  before  it  was  born.  We  think  this 
was  error  on  the  part  of  the  court.  The  evidence  certainly 
did  not  tend  to  establish  any  issue  in  tlie  case.  It  was  in  the 
nature  of  manufactured  evidence  to  allow  tlie  complaining 
witness  to  corroborate  her  own  oath  by  her  own  acts,  which 
are  in  the  nature  of  declarations  that  appellant  was  the  father 
of  her  illegitimate  child.  The  question  of  the  poverty  of  the 
prosecuting  witness  had  no  bearing  on  the  issue  in  the  case. 
It  was  improper  to  go  to  the  jury.  It  was  immaterial,  and 
could  only  have  a  detrimental  influence  against  appellant  by 
creating  a  strong  feeling  of  sympathy  in  the  minds  of  the  jury 
in  favor  of  the  prosecuting  witness.  Such  evidence  has  beeii 
condenmed  by  the  Supreme  Court  in  various  cases,  in  princi- 
])le  the  same  as  this.     Chicago  v.  O'Brennan,  65  111.  lelO. 

The  other  objections  to  rulings  of  the  court  complained  of  by 
counsel  for  appellant,  we  do  not  think  well  taken.  The  instruc- 
tions given  for  appellee,  in  regard  to  the  quantum  of  evidence 
sufficient  to  establish  appellant's  paternity  of  the  child,  we  think 
are  not  erroneous.  The  evidence  of  certain  young  men,  mem- 
bersof  the  family  with  which  Bridget  Cashman  lived,  to  the 
ctfect  that  tliey  had  never  had  sexual  intercourse  with  her, 
was  not,  as  we  think,  improper  under  the  circumstances,  ]>ro- 
vided  appellee  desired  to  show  such  facts.  It  might  be  con- 
sidered by  the  jury  for  what  it  was  worth.*  But  for  the  errors 
above  indicated  the  judgment  of  tlie  court  is  reversed  and  the 
I'ause  remanded. 

Heversed  and  remanded. 


\a 
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Charles  Gurney 

V. 

James  Brown. 

Promif(sory  Nofe^Liabilify  of  Joint  Maker— Dispufed  Signature — 
Hearsay  Evidence — In  struct  ions. 

To  admit  evidence  upon  the  ground  that  it  is  desired  to  prove  a  certain 
immaterial  fact,  when  the  result  will  be  to  produce  hearsay  evidence,  not 
within  any  of  the  exceptions  to  the  rule  prohibiting  the  introduction  of  sucb 
evidence,  is  reversible  error. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Couil;  of  La  Salle  County;  the 
Hon.  Chakles  Blanchard,  Judge,  presiding. 

Messrs.  Bull,  Stbawn  &  Rugek  and  Mayo  &  Widmeb,  for 
appellant. 

Mr.  Walter  Reeves,  for  appellee. 

Lacey,  J.  This  suit  was  brought  on  a  promissory  note  of 
$320,  given  by  Fred.  Gurney  to  appellee  through  the  agency 
of  one  Dicns,  and  the  appellant  is  charged  as  a  joint  maker  of 
the  note  as  security.  Fred.  Gurney,  prior  to  the  commence- 
ment of  the  suit,  had  absconded  and  left  the  State.  Tlie  ap- 
])e]lant  filed  his  plea  under  oath,  denying  the  execution  of  the 
note.  The  only  proof  of  the  genuineness  of  the  signature  of 
the  appellant  was  the  testimony  of  the  appellee  himself,  who 
did  not  see  apj)ellant  sign  the  note,  but  swears  to  certain  cir- 
cumstances, which  it  is  claimed  are  sufficient  to  raise  tlie  pre- 
sumption that  his  signature  was  genuine.  Before  the  money 
was  loaned  by  appellee  to  Fred.  Gurney,  Dicus  liad  the  note 
made  out  and  placed  in  the  hands  of  the  principal  to  procure 
the  signature  of  appellant.  After  a  time,  Fred.  Gurney 
brought  the  note  back  with  his  own  signature  and  the  nanie  of 
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appellee  upon  it.  The  money  was  then  loaned  on  the  note 
by  appellee  to  Fred.  Qnrney.  On  the  trial  the  appellee,  Brown, 
testified  that  in  two  or  three  days,  not  to  exceed  a  week  after 
loaning  the  money,  he  saw  appellant  across  the  street  in 
Streator,  and  went  over  to  him  and  said  to  him  that  he  had 
loaned  Fred.  Gurney,  through  Squire  Dicus,  $320,  with  the 
promise  of  Charles  Gurney  as  security,  and  that  Squire  Dicus 
didn't  see  him  sign  the  note,  and  he,  appellant,  wanted  to 
know  whether  he  signed  it  or  not,  and  the  appellee  answered 
and  said  lie  did  sign  it.  The  appellee,  on  the  contrary,  testi- 
fied that  in  the  fall  of  1885,  the  appellee  stepped  up  to  him 
and  asked  him  if  he  did  not  sign  a  note  for  Fred.  Gurney,  and 
he  said  he  did,  and  passed  on;  that  the  reason  he  made  this 
reply  was  that  iie  signed  a  note  for  Fred,  which  was  then  out- 
standing, and  he  thought  that  was  the  one  referred  to  by  appel- 
lee, lie  further  stated  that  appellee  did  not  show  him  any 
note.  At  another  convei*sation  with  appellee  in  reference  to 
signing  the  note  appellant  claimed  that  he  denied  it;  this  was 
also  in  1885,  after  the  first  converi^ation.  Appellee  denied 
any  conversation  of  like  nature  in  188 3.  It  was  very  impor- 
tant to  appellee  to  show  that  such  conversation  as  he  testifies 
to,  or  a  similar  one,  occurred  in  1883,  in  order  to  corroborate 
his  own  and  to  impeach  appellant's  testimony.  To  establish 
this  fact  Dicus  was  called  and  this  question  was  propounded 
to  him  by  counsel  for  appellee:  "Did  Mr  Fred.  Gurney 
speak  on  the  subject  (of  the  conversation)?  I  don't  ask  you 
to  state,  but  did  he  speak  to  you  on  the  subject  of  Cliarles 
Gurney  coming  to  him  and  talking  upon  the  question  of 
Brown,  the  plaintiff,  approaching  him,  Charles  Gurney,  con- 
cerning this  note?"  This  question  was  objected  to  and  the 
objection  sustained  by  the  court.  Thereupon  Mr,  Reeves, 
attorney  for  appellant,  stated  to  the  court:  "I  don't  seek  to 
show  the  contents  of  the  conversation,  but  I  want  to  fix  a 
date ;  it  is  a  question  of  date;  1  desire  to  ask  when  it  was,  with 
reference  to  the  date  of  the  note,  if  Mr.  Gurney  did  so  speak 
to  you,  that  is,  if  Fred.  Gurney  did  so  speak  to  you,  when  was 
it  with  reference  to  the  date  of  the  note?"  Tliereupon  the 
court  overruled  the  objection  and  instructed  the  witness  that 
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be  might  answer  the  qnestioD  as  to  whether  or  Dot  Fred.  Gur- 
ney 6])oke  to  him  upon  the  snbject  alluded  to  by  the  counsel 
in  the  question.  Mr.  Reeves  then  repeated,  *' upon  the  subjet-t 
of  Cliarles  Gurney  coming  to  him  and  talking  about  Brown'^ 
coming  to  him,  Charles  Gurney."  The  objection  was  a^rain 
overruled  and  exception  taken.  The  witness  answered.  "  He 
did."  Upon  being  asked  when  it  was,  the  witness  further 
stated  that  it  "  occurred  a  short  time  after  this  note  was  exe- 
cuted and  delivered  to  Brown,  I  should  say;  I  should  place  it 
within  two  months  of  the  time,  and  my  version  is,  a  shorter 
time;  might  hafe  been  two  months,"  etc.  In  this  the  court 
erred. 

It  is  apparent  that  this  evidence  must  have  been  very  dam- 
aging to  appellant.  It  is  evident  that  it  would  have  been  of 
no  benefit  to  appellee,  to  show  that  at  that  date  Dicus  had  a 
conversiition  with  Fred.  Gurney  in  regard  to  some  unknown 
subject,  but  it  was  very  important  to  sliow  that  the  subject  of 
that  conversation  was  the  acknowledgment  by  apjHjliant  to 
Fred.  Gurney,  at  that  date,  that  appellee  had  approached  him 
on  the  subject  of  his  signature  to  the  note  in  question.  That 
was  all  the  value  there  was  in  the  question  and  answer.  The 
jury  was  invited  by  this  testimony  to  infer  that  a  conversation 
took  place  in  18S3,  soon  after  the  execution  of  the  note  in 
which  the  appellee  had  demanded  to  know  whether  appellant 
had  signed  the  note.  This  could  only  be  inferred  by  reason 
of  statements  of  Fred.  Gurney  to  the  witness  Dicus.  This 
was  tlie  purpose  of  the  question  and  answer,  however  much  it 
might  be  concealed  by  the  claim  that  its  purpose  was  simply 
to  fix  a  date;  for  a  date  was  of  no  consequence  outside  the 
subject-matter  of  the  conversation.  To  prove  the  statements 
of  Fred.  Gurney,  either  express  or  implied,  that  appellant  had 
told  him  in  1883  that  appellee  had  approached  him  inregtird 
to  his  signature  to  the  note,  would  be  to  introduce  hearsay, 
and  violative  of  one  of  the  primary  rules  concerning  the  pro- 
duction of  evidence.  Nor  does  this  come  within  any  of  the 
exceptions  to  the  rule  prohibiting  the  introduction  of  such 
evidence.     Weyrich  v.  The  People,  89  111.  90. 

We  see  no  error  in  the  refusal  of  the   court  to  give  api>el* 
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lant's  instructions  Nos.  3  and  4,  offered.  The  principle  an- 
nounced in  No.  3,  was  covered  by  instruction  No.  2,  given  for 
appellant.  The  instruction  No.  4,  concerning  the  oral  admis- 
sions of  appellant,  was  properly  refused.  It  is  in  substance 
the  same  as  the  one  on  the  same  subject  condemned  by  this 
court  in  Byrne  v.  Hartshorn,  21  111.  App.  650.  We  see  no 
other  error.  The  court  erred  in  allowing  the  evidence  of 
Dicus  above  mentioned.  For  this  error  the  judgment  is  re- 
versed and  the  cause  remanded. 

Heversed  afid  remanded. 


James  Chaplin 

V. 

Highway    Commissioners    of    the    Township    of 

Wheatland. 

Hightcaps — Drains — Proceedings  under  See.  5,  Chap.  121,  R.  S. — 
Various  Objections — Parties — Validity  of  Statute — Waiver  qf  Objection — 
Prescription. 

1.  In  proceedings  under  Sec.  8,  Chap.  121,  R.  S.,  it  is  not  necessary  to 
seek  the  consent  of  the  owner  of  land  through  which  the  proposed  ditch  ia 
to  be  cut  where  he  has  shown  himself  by  his  acts  to  be  opposed  to  the  same. 

2.  The  adjudication  of  the  justice  and  jury  as  to  the  necessity  of  the  drain 
and  the  damage  done  is  final. 

3.  The  statute  allows  proceedings  to  be  instituted  and  carried  on  for  the 
purpose  of  carrying  off  the  water  from  a  highway  without  reference  to 
whether  there  is  a  slough  or  pond  therein. 

4.  Where  the  center  of  a  road  is  coincident  with  a  town  line,  and  one 
town  has  charge  of  the  same  by  allotment,  it  may  maintain  proceedins's 
under  the  statute  in  the  names  of  both  towns,  at  least  until  objection  is 
made  by  the  commissioners  of  the  other  town,  a  private  party  having  no 

right  to  object. 

5.  In  the  case  presented  the  evidence  does  not  show  that  the  proceedings 
were  sojely  for  the  benefit  of  third  persons. 

6.  An  objection  to  the  validity  of  a  statute  is  waived  by  an  appeal  to  this 
court. 

[Opinion  filed  May  28,  1888.] 
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« 

Appeal  from  tlie  Circuit  Court  of  Will  County. 

Messrs.  E.  Mekrs  and  D.  Gilmore,  for  a])penant. 

The  commissionei*s  of  Wheatland  had  no  authority  to  take 
any  steps  toward  the  digging,  cleaning  or  opening  of  the  ditch 
on  or  across  the  land  of  Chaplin  uulcfeS  acting  in  conjunction 
with  the  commissionei-s  of  the  town  of  Plaintield  at  a  regular 
called  nice  ting  of  both  boards  for  such  purpose  and  first  deter- 
mined, on  by  a  majority  of  each  separate  board  of  commission- 
ers, and  then  by  a  majority  of  the  members  of  both  boards 
acting  as  one  body.  The  Corars.  of  Highways  of  the  Town  of 
Deer  Park  v.  The  Wrought  Iron  Bridge  Co.,  3  111.  App.  570; 
Sec.  26,  Koad  and  Bridge  Act;  Clause  4,  Sec.  40,  Township 
Organization  Act;  McManus  v.  McDonald,  107  111.  95;  Mack 
V.  Tracy  et  al.,  41  III.  377. 

Highway  commissioners  can  not  grant  the  right  to  private 
parties  to  ditch  on  highways,  nor  bind  the  public  to  furnish 
drainage  for  the  land  of  private  individuals.  Johnson  v.  Rea, 
12  111.  App.  331. 

The  water  must  be  discharged  into  a  natural  watercourse 
or  channel.  Peck  v.  Herrington,  109  111.  611;  Wagner  v. 
Chancy,  19  111.  App.  546. 

!  There  was  no  pond  or  slough  on  the  highway  at  the  point 
where  the  commissioners  proposed  to  drain,  consequently 
there  was  no  necessity  for  a  ditch  being  dug  by  the  said  com- 
missioners on  the  land  of  Chaplin.  The  People  ex  rel.  v. 
Board  of  Supervisors  of  Yermillion  County,  47  111.  256. 

Messrs.  A.  F.  Mather  and  A.  O.  Marshall,  for  appellee. 

Lacet,  J.  This  was  a  bill  in  equity  for  injunction  to  re- 
strain the  appellees  from  opening  a  drain  on  his  lands  which 
they  were  threatening  to  do.  It  shows  that  appellant  was  the 
owner  of  an  eighty  acre  tract  of  land  in  the  town  of  Plainfield  in 
Will  county,  the  long  way  of  it  being  east  and  west;  that  there 
was  a  public  highway  on  the  north  line  of  it;  that  one  Davis 
owned  the  eighty-acre  tract  lying  north  of  his  and  adjoining 
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it  on  its  north  line,  and  tliat  one  Schaffer  owned  an  eighty- 
acre  tract  adjoining  and  immediately  north  of  Davis'  tract; 
that  the  two  latter  tracts  were  in  the  town  of  Wheatland  in 
said  county;  that  the  road,  which  is  four  rods  wide,  was  one- 
half  on  appellant's  and   one-half  on  Davis'  tract.     The  bill 
alleges   that  Schaflfer  and   Davis  had  extended  a  tile  drain 
through  their  land  to  the  highway  about  forty-four  rods  west 
of  his  northeast  corner,  and  had  extended  it  through  the  high- 
way to  his  line;  that  they  had  opened  a  ditch  through  his 
land  to  let  their  water  flow  off  from  the  tile  drain  they  had 
laid,  which  dischaiged  water  in  great  quantities  and  overflowed 
his  land,  and  that  he  iiad  filled  up  such  drain  with  brush,  etc., 
making  a  so-called  dam  under  and  near  his  fence  adjoining  the 
highway  which  liad  not  been   since   disturbed.     Avers  that 
Schaffer  and  Davis  had  no  right  to  drain  their  water  across 
his  land,  but  should,  if  they  drain  the  same  to  said  highway, 
continue  the  drain  east  along  the  north  side  of  the  highway  to 
an  outlet;  that  he  was  willing  to  have  the  extra  water  taken 
across  his  land  if  the  same  was  done  according  to  the  provis- 
ions of  the  '*  Drainage  Act "  of  this  State,  and  pay  his  portion 
of  the  expense  of  constructing  a  tile  drain,  and  that  he  had  so 
notified  Davis  and  Schaffer.     The  bill  further  charges  that  im 
the  20th  of  June,  1885,  the  highway  commissioners  of  Wheat- 
land commenced  proceedings  before  A.  B.  Cotton,  as  justice 
of  the  peace  of  said  township,  for  the  alleged  pui^pose  of  hav- 
ing the  damages  assessed,  which  he  might  sustain  by  reason  of 
digoing,  opening  and  cleaning  a  ditch  or  drain  by  the  commis- 
sioners of  highways  of  the  town  of  Wheatland  on  or  across 
the  north  half  of  the  northeast  quarter  of  said  Sec.  4  (being 
the  land  of  appellant),  to  commence  at  a  point  upon  the  east 
and  west  highway — upon  the  town  line  between  the  towns  of 
Wheatland  and  Plaintield  at  or  about  forty-four  rods  and  fif- 
teen links  west  from  the  north  corner  of  said  Sec.  4,  running 
thence  south  of  southeast  nine  rods  and  fifteen  links;  thence 
gradually  to  the  south  of  the  southwest  nineteen  rods,  and  for 
greater  certainty  described  as   follows;    *'  And  be  upon  the 
same  ground  occupied  by  the  ditch  or   drain  now  upon  said 
land — said  ditch   or  drain  to  be  twenty-eight  and  two-fifths 
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rods  in  length,  three  feet  wide  and  eighteen  inches  deep  fron 
surface  of  land.     The  suit  was  brought  in  the  name  of  the 
highway  commissioners  of  the  two  towns  for  the  use  of  the 
town  of  Wheatland.     (It  appears  tliat  the  portion  of  the  high- 
way had  been  allotted  under  the  statute  to  the  latter  named 
town  and  it  had  complete  control  over  it.)     It  was  further 
shown  that  the  canse  was  tried  before  the  justice  and  a  jury 
of  twelve  men,  and  resulted,  after  having  been  defended  by 
appellant,  in  the  jury  granting  the  right  to  dig  the  ditch  and 
awarding  to  appellant  ^12  damages.     Quite  a  number  of  ob- 
jections are  taken  by  ap}>ellant  to  the  proceedings  to  condemn 
the  said  right  of  way,  to  wit:     (I)  No  attempt  was  made  by 
the  towns  to  obtain  the  consent  of  appellant  to  the  opening  of 
the  drain,  and  no  such  attempt  was  shown  at  the  trial.     (2) 
There  was  no  necessity  for  the  drain,  because  there  was  no 
}X)nd  or  slough  on  the  highway  at  the  point  where  the  drain 
stands.     (3)  That  said  proceedings  were  commenced  and  judg- 
ment obtained  through  fraud  and  misrepresentation  of  the  com- 
missioners.    (4)  The  commissioners   of    Wheatland   did   not 
obtain  the  consent  of  the  commissioners  of  Plaintield  to  coni- 
'mence  proceedings.     (5)  There  was  no  pond  of  water  in  the 
limits  of  the  town  of  Wheatland  at  the  point  to  be  drained- 
(6)  The  town  of  Wheatland  had  no  power  under  the  statute 
to  enter  the  lands  in  the  adjoining  town  of  Plainfield.     (7)  No 
ditch  by  prescription  or  grant  prior  to  spring  of  1884.     (S) 
The  proceedings  before  the  justice  and   the  proposed  drain 
are  solely  for  the  benefit  of  Davis  and  Schaffer  and  not  for 
])ublic   benefit.     (9)    The  place  of  commencement  is  not  ac- 
curately described  in  the  summons,  neither  is  the  termination, 
and  the  said  terminal  point  is  nine  feet  and  two  inches  east  of 
the  alleged  ditch  or  drain  now  open  upon  said  land  as  stated 
in  the  summons.     (10)  The  ditch  if  dug  would  be  of  great 
injury  to  appellant's  land,  for  which  the  jury  did  not  award 
damages.     (1 1)  The  statute  under  which  tlie  proceedings  are 
instituted  is  unconstitutional.     The  bill  avers  that  all  the  above 
points  before  the  justice  of  the  peace  were  ignored  and  dis- 
regarded by  the  justice  and  jury  although  most  strenuously 
contended  for  by  the  counsel  for  appellant;  that  the  appellant 
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took  an  appeal  to  the  Circuit  Conrt  which  was  dismissed  on 
motion  of  plaintiff's  attorney  or  petitioner.  The  bill  was  an- 
swered, and  upon  trial  on  bill,  answer,  replication  and  proofs, 
the  court  found  the  equities  in  favor  of  appellees,  and  dis- 
solved the  injunction  and  dismissed  the  bill  at  comj)lainant's 
costs,  from  which  decree  this  appeal  is  taken,  and  this  court 
asked  to  reverse  the  same.  The  condemnation  proceedinors 
were  had  under  Sec.  8,  Chap.  121,  E.  S.,  or  the  act  entitled, 
''  Roads,  Highways  and  Bridges,"  act  of  1883,  page  136,  Sec. 
8,  Session  Laws.  The  section  reads  as  follows:  "The  com- 
missioners of  highways  of  the  several  towns  are  hereby  au- 
thorized to  enter  upon  any  land  adjacent  to  any  highway  in 
their  town  for  the  purpose  of  opening  any  ditch,  drain,  neces- 
sary sluice  or  watercourse,  whenever  it  shall  be  necessary  to 
open  a  watercourse  from  an}''  highway  to  any  watercourses, 
and  to  dig  open  and  clean  ditches  upon  said  land  for  the  pur- 
pose of  carrying  off  the  water  from  said  highways  or  to  drain 
any  sloughs  or  pond  on  said'highway:  Provided^  that  unless 
the  owner  of  such  land,  or  his  agent,  shall  first  consent  to  the 
cutting  of  such  ditches,  the  commissioners  shall  apply  to  any 
justice  of  the  peace  in  the  county  in  which  such  road  is  situ- 
ated, for  a  summons  directed  to  any  constable  of  said  county, 
etc.,  *  *  *  for  the  purpose  of  having  the  damages  as- 
sessed which  such  owner  may  sustain  by  reason  of  th^  ^^gg^^K 
or  opening  such  ditches  or  drains.  *  *  *  On  the  return 
of  such  summons,  venire  shall  be  issued  for  a  jury  of  twelve 
])er8on8  who  shall  be  summoned  and  whose  competency  shall 
be  determined  as  in  other  cases  in  the  trial  of  civil  actions 
before  justices  of  the  peace;  which  jury  shall  assess  such  dam- 
ages and  render  a  verdict  tlierefor  which  shall  be  final  and 
conclusive  of  the  amount  of  damages  sustained  by  such  per- 
sons, and  the  amount  so  awarded  shall  be  paid  before  the 
commissioners  of  highways  shall  be  warranted  and  empowered 
to  enter  such  lands  and  dig,  open  and  clean  such  drains, 
ditches,  and  watercourses,  as  aforesaid,  for  the  purpose  con 
templated  in  this  act;  and  the  commissioners  of  highways  are 
further  authorized  to  use  and  employ  the  road  and  bridge 
money  of  their  town  for  such  purpose,  etc. 
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From  the  proceedings  carried  to  a  final  conclnsion  before  a 
justice,  there  is  no  appeal.  The  decision  of  the  justice  autl 
jury  is  fina\  provided  that  the  justice  obtains  jurisdiction  vi 
the  person  of  the  owner  of  the  land,  and  the  snbject-niatter  uf 
the  right  of  way  to  be  condemned.  The  legislature  taking 
into  account  the  great  necessity  there  was  to  the  public  to 
have  tlie  highways  of  the  State  made  dry  and  passable,  deter- 
mined by  the  passage  of  tliis  statute  to  make  the  proceedings 
to  obtain  an  ontlet  to  drain  water  from  roads  summary,  and 
the  decision  before  the  justice  final.  Tlie  [jroceeding  in  this 
instance  is  drawn  into  question  collaterally — hence  every 
intendment  nuist  be  in  favor  of  the  validity  of  the  condem- 
nation of  the  right  of  way  for  the  ditch.  The  burden  of 
])roof  is  on  the  appellant  to  show  that  the  justice  had  no 
jurisdiction.  The  apjxjllant  lias  failed  to  make  out  any  valid 
objection  to  the  validity  of  the  condemnation  proceedings 
before  the  justice  raised  in  his  1st,  2d  and  3d  points.  The 
evidence  clearly  shows  that  the  ap|>ellant  would  not  give  his 
consent  to  have  the  drain  opened  when  aj)plied  to  by  one  of 
the  commissioners,  and  besides  that  he  has  resisted  the  open- 
ing of  the  drain  at  every  step  of  tlie  proceeding,  and  is  stil? 
resisting  on  every  ground  he  can  raise.  It  appears  any 
formal  request  on  the  pai-t  of  the  commissioners  as  an  otMcial 
body,  to  aj)pellant,  to  aVow  the  opening  of  the  drain,  would 
have  been  useless.  We  think  there  was  necessity  for  the 
drain  after  the  appellant  had  filled  up  the  old  ditch,  and  that 
whether  the  tile  named  had  been  put  in  by  Schafferand  Davis 
or  not.  Besides,  w^e  think  the  adjudication  of  the  justice  and 
jury  on  that  point  was  final.  We  see  no  evidence  sufficient  to 
show  that  the  proceedings  were  instituted  and  carried  on 
fraudulently,  though  that  point  is  not  insisted  on  in  appellant's 
brief.  Equally  groundless  are  the  points  raised  by  apj)ellant  in 
Nos.  4,  5  and  6.  As  to  No.  5,  the  statute  allows  the  proceed- 
ings to  be  instituted  and  carried  on  for  the  purpose  of  carry- 
ing off  the  water  from  the  highway,  wliether  there  is  a  slough 
or  pond  in  the  highway  or  not. 

The  suit  was  commenced  and  carried  on  in  the  name  of  the 
commissioners  of  highways  of  the  towns  of  Wheatland  and 
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Plainfield,  and  the  consent  of  Plainfield  nndor  the  circiuu- 
stances  will  be  presumed.  This  particular  road  being  on  the 
town  line,  was  under  the  jurisdiction  of  the  commissioners  of 
Wheatland  by  allotment,  and  presumably  the  comtnissioners 
of  Plainfield  gave  their  consent  to  the  nse  of  its  name  to  the 
other  commissioners,  to  carry  on  such  proceedings  in  its  namo 
necessary  to  properly  improve  the  road,  which  the  commis- 
sioners of  highways  of  Wheatland  had  undertaken  to  do  by 
request  of  the  commissioners  of  the  other  town  and  by  agree- 
ment, and  as  the  point  is  only  technical  at  best,  the  appellant 
can  not  object  if  the  commissioners  of  highways  of  Plainfield 
do  not.  Again,  under  a  proper  and  fair  construction  of  the 
statute,  wo  are  of  the  opinion  that  the  Wheatland  commis- 
sioners might" carry  on  the  proceedings  in  their  own  name. 
Tiie  highw^ay  was  on  the  town  line,  and  tlie  commissioners  of 
highways  of  Wheatland  had  control  of  this  road  by  allotment 
under  the  statute,  and  we  think  it  no  more  than  a  fair  con- 
struction of  the  statute  to  regard  the  Jiighway  as  being  "in 
their  town,"  for  the  purpose  of  the  condemnation  proceedings. 
It  was  a  portion  of  the  road  over  which  the  commissioners  of 
Wheatland  had  jurisdiction;  and  if  the  center  of  the  road  was 
coincident  with  the  town  line,  which  we  snppose  it  was,  at 
least  half  of  the  highway  was  actually  and  physically  in 
Wheatland  town. 

Points  7,  8  and  9  are  not  well  taken.  It  is  not  necessary, 
as  contended  in  point  7,  that  there  should  be  any  ditch  by 
prescription  if  the  condemn^ion  proceedings  were  regular, 
which,  as  hereafter  will  be  seen,  they  were.  As  to  8,  we  can 
not  hold  that  the  appellant  has  shown  that  the  condemnation 
proceedings  were  solely  for  the  benefit  of  Davis  and  Schaffer. 
We  think  that  the  evidence  shows  that  the  highway  needed 
some  kind  of  a  ditch  at  the  point  where  the  condemnation 
was  made,  though  pro])ably  the  ditch  that  had  existed  for 
some  time  on  appellant's  land,  at  or  near  the  route  of  the  one 
condemned,  would  have  been  sufficient  but  for  its  liaving  been 
closed  up  by  the  latter.  And  the  ditch  not  being  permanently 
established  by  prescription  gave  appellant  the  right  to  fill  it 
up  and  compelled  the  appellees  to  oj)en  it  by  legal  proceed- 
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in''-*.  Tlie  o:»en:nij  of  tlio  d.tcli  wi>  f«"»r  tLe  luVie  benvf.t. 
Tli'i  r/dCi  of  cuiaifi'^ncjini-nt  ari-J  lenn":Li:I'>a  are  set  uat  with 
DiitfKrient  accuracy  in  iho  siinj-iion^  i-?ued  br  the  'Ti^i'^e.  TLe 
|¥/int  of  onom  -nee men t  is  to  all  interna  ae.?Qrare,  but  it  i^ 
claimed  tl*at  the  terra:  nation  is  tack  in?  nine  feet  and  two 
inrlieft  of  meetinj^  an  outlet  called  the  "old  waiii^ut** — hence 
the  ariT'iment  is,  the  pru;»*iscd  drain  does  n  ►t  c«  nr.vct  with  ^'a 
natural  watercourse''  a©  the  statute  rei|uires.  If  i*-ec^»ntem- 
j»lated  drain  connected  with  the  •'washout.*'  then  it  is  c\»n- 
c«'ded  the  proceedings  would  comjdj  with  the  &tatute  in  that 
respect  We  think  that  the  evidence  shows  that  the  pro[X»sed 
drain  feufficiently  connects  with  the  old  "wa>ht>nt,"  so  called, 
or  with  a  drain  onlj  a  few  feet  from  it,  which  would  render 
the  drain  sufficient  in  its  connections.  The  surveyor  who  ran 
the  line  for  the  new  ditch,  shows  bj  his  profile  that  it  connects. 
and  such  was  the  intention,  and  we  think  the  ap])e]Iant  has 
failed  to  show  that  it  does  not  connect. 

In  the  10th  and  11th  objections  the  appellant  claims  that 
the  digging  of  the  proposed  drain  would  greatly  damage  the 
appellant's  land,  for  which  the  jury  did  not  award  damages, 
and  that  the  act  of  the  legislature  allowing  the  condemnation 
of  Kuch  right  of  way  for  such  drains  is  unconstitutional,  and 
the  statute  void. 

In  answer  to  the  first  of  the  last  named  objections  we  need 
only  nay  that  the  statute  makes  the  verdict  of  the  jury  as  to 
such  damages*' final  and  conclusive  of  the  amount  of  damages 
sustained  by  such  person,"  etc. '  The  jury  in  this  case  gave 
tile  aj)pellant  $12  damages  which  the  commissionere  were 
ready  to  jmy. 

As  to  the  constitutional  point  we  only  have  to  say  that  the 
appellant,  by  bringing  his  case  to  this  court,  waived  that  point. 
We  have  no  power  under  the  statute  to  pass  upon  it.  If  the 
appellant  had  desired  to  have  that  point  passed  upon  he  should 
have  taken  his  a]ipeal  to  the  Supreme  Court.  Kot  having 
done  so  and  not  having  made  any  motion  here  to  dismiss  his 
Mj)peal  for  want  of  jurisdiction  in  this  court,  we  must  regard 
that    point   as   waived   by   him.     The   statute   provides  that 

npeals  and   writs  of  error  shall  lie  from  the  final  orders, 
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jiidgments  and  decrees  of  the  Circuit  and  City  Courts,  and 
from  the  Superior  Court  of  Cook  County  directly  to  tlie 
Supreme  Court  in  all  criminal  cases  and  in  cases  involving  a 
franchise  or  freehold,  or  the  validity  of  a  statute  '*  and  by  the 
terms  of  the  same  section  withholds  the  right  of  appeal  to  the 
Appellate  Court  in  cases  involving  the  "  validity  of  a  statute." 
See  **  Appellate  Courts,"  Session  Laws,  1887,.  Sec.  8,  page  156. 
The  validity  of  Sec.  8  of  the  above  road  and  bridge  law  is 
what  appellant  questions  in  his  argument  here  on  account  of 
unconstitutionality.  As  above  said  we  regard  the  point  aa 
waived  by  the  appeal  in  this  court. 

The  decree  of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 


C.  W.  Gould  et  al. 

V. 

John  Warne  et  al. 


Action  on  Bond — Sales — Excessive  Judgment, 

1.  What  will,  or  will  not,  amount  to  a  sale,  is  a  matter  of  fact  to  be 
determined  from  the  evidence,  and  depends  upon  the  intention  of  the  par- 
ties to  the  transaction. 

2.  In  an  action  on  a  bond  to  secure  the  patrons  of  a  cheese  factory,  it  is 
held:  That  the  bondsmen  are  only  liable  on  account  of  dividends  and  not  in 
cases,  if  any,  where  direct  sales  of  the  milk  were  made;  and  that  the  judflr- 
nient  is  erroneous  because  for  a  larger  sum  than  is  justified  by  the  breaches 
assigned  in  the  declaration. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  Circuit  Court  of  Kane  County ;  the  Hon. 
I8AA0  G.  Wilson,  Judge,  presiding. 

Messrs.  Botsfoed  &  Wayne  and  Sherwood  &  Jones,  for 
api^ellants. 
A  surety  can  not  be  bound  beyond  the  express  and  literal 
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condition  of  hia  undertaking.  He  has  a  right  to  stand  upon 
the  very  terms  of  his  contract  Miller  v.  Stewart,  9  Wheat. 
680:  Field  v.  Rawlings,  1  Gilm.  581. 

Any  agreement  between  the  principal  and  his  creditors,  by 
which  the  terms  of  a  bond  are  changed  without  the  assent  of 
the  sureties,  releases  the  sureties  from  liability.  Cunningham 
V.  Wrenn,  23  111.  61;  Burt  v.  McFadden,  68  111.  479  ;  Dodg- 
son  V.  Henderson,  113  111.  360. 

The  measure  of  the  liability  of  sureties  is  fixed  by  tlie 
terms  of  the  instrument  they  sign,  and  such  undertaking  can 
not  be  enlarged  or  varied  by  judicial  construction.  Their 
undertaking  will  be  construed  as  the  words  used  are  ordinarily 
understood.  Mix  v.  Singleton,  86  111.  194;  Phillip  v.  Singer 
Mfg.  Co.,  88  111.  305;  People  v.  Tompkins,  74  111.  482;  Bur- 
gett  V.  Paxton,  15  111.  App.  380. 

A  surety  is  not  held  beyond  the  precise  words  of  his  under- 
taking, and  in  case  of  doubt  as  to  his  liability,  the  doubt  is 
generally,  if  not  necessarily,  solved  in  his  favor.  Stull  v. 
ilance,  62  111.  52;  Adams  v.  People,  12  111.  App.  380. 

Messrs.  Charles  Wheaton  and  W.  R.  S.  Hcntek,  for 
appellee. 

A  parol  agreement  to  vary  a  contract  under  seal  will  not 
discharge  the  surety  on  a  sealed  instrument.  Chapman  v. 
McGrew,  20  111.  page  101;  Chidester  et  al.  v.  S.  &  I.  S.  E.  R. 
W.  Co.,  59  111.  87. 

An  obligation  by  an  instrument  under  seal  can  not  be  dis- 
charged by  parol.  Davy  v.  Prendergast,  5  B.  &  A.  187;  Bui- 
teel  V.  Jarroad,  8  Price,  467;  Trent  Navigation  Co.  v.  Harley, 
10  East,  34. 

Where  two  or  more  persons  enter  into  a  contract  of  a  con- 
tinuing nature,  one  of  them  can  not,  by  his  own  act,  discharge 
himself  from  liability  and  put  an  end  to  the  contract,  without 
the  consent  of  the  other,  unless  there  is  an  express  power  of 
defeasance  reserved  to  him.     1  Addison  on  Cont.,  Sec.  361. 

Lacey,  J.  This  was  a  suit  on  a  voluntary  bond  given  by 
the  appellants  Gould  &  Hugg  as  principals,  and  by  the  other 
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appellants,  D.  F.  and  D.  H.  Barclay,  as  sureties,  to  appellee,  as 
trustees  of  the  patrons  of  the  Blackberry  Cheese  Factory. 
The  bond  is  in  the  penal  snm  of  ^3,000,  conditioned  "that  if 
the  above  bounden  Gould  &  Huojcr,  their  lieirs,  etc.,  shall  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  patrons  of  the 
Blackberry  Cheese  Factory,  or  their  heirs,  etc.,  the  just  and 
full  sums  of  the  monthly  dividends  declared  by  the  said  Gould 
&  ling'jf  to  their  Blackberry  patrons  for  milk  delivered  thereat, 
and  shown  by  their  books  to  be  said  patrons'  due,  then  this 
obligation  to  be  void  and  of  no  eflfef  t."  Dated  April  24,  IS'SS. 
The  suit  was  brought  for  tlic  use  of  some  twenty-eight  of  the 
patrons  of  the  factory  named  in  tlie  declaration  as  usees.  The 
declaration  shows  that  the  factory  was  continued  to  be  operated 
by  Gould  &  Hugg  till  March  20,  1885,  and  that  "the  said 
usees"  were  patrons  of  the  said  factory  and  delivered  to  it  milk 
during  the  months  of  January,  February  and  March,  1885,  in 
large  quantities,  etc.,  and  that  said  Gould  &  Hugg  declared 
them  dividends  thereon,  to  wit,  (setting  out  the  several 
amounts  claimed  to  be  due  to  the  said  usees,)  which  had  not 
been  paid.  The  defense  set  up  was  that  as  to  the  usees  the 
factory  was  not  conducted  on  the  dividend  plan,  which  was 
that  the  butter  was  to  be  made  from  the  milk  and  sold  by 
Gould  &  Hugg,  after  deducting  a  price,  four  cents  per  pound, 
for  butter,  for  manufacturing  and  selling;  the  balance  was 
divided  among  the  several  patrons  j9n>  rata  according  to  the 
quantity  of  the  milk  furnished  by  each.  That  the  amount 
found  to  be  due  each  patron  was  called  a  dividend,  which  was 
]^,aid  monthly  by  said  Gould  &  Hugg ;  that  the  said  usees  for 
the  three  months  above  named  entered  into  a  different  arrange- 
ment with" Gould  &  Hugg  in  regard  to  the  comi>en8ation  for 
their  milk,  and  contracted  with  them  for  an  absolute  sale  of 
their  milk  to  them  for  a  certain  sum  to  be  paid  by  them  irre- 
spective of  what  their  milk  would  actually  produce  iind  that 
the  amounts  claimed  in  the  declaration  are  not  amounts  due 
for  any  dividends  for  milk  so  delivered  to  said  Gould  &  Hugg, 
to  be  manufactured  on  the  dividend  plan,  but  was  sold  to  them 
for  a  stipulated  sum.  The  cause  was  tried  by  the  court  with- 
out a  jury  and  the  court  found  for  the  appellees  for  the  pen- 
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altyof  the  bond  and  $1,84:7.19  damages,  being  the  amount 
due  on  dividends, 'so  called,  to  a  large  number  of  patrons. 

Upon  the  evidence  it  is  claimed  by  appellants  that  Goald  & 
Ilugg  did  not  continue  for  the  said  months  of  January,  Feb- 
ruary and  March,  1885,  on  the  dividend  plan,  but  agreed  tu 
pay  the  same  price  that  was  paid  to  like  patrons  at  a  certain 
factory  at  La  Fox  and  that  this  was  virtually  an  absolute  sale 
of  the  milk  to  Gould  &  Ilugg. 

It  is  also  complained  that  the  court  erred  in  refusing  the  2d 
and  8d  propositions  of  law  asked  by  appellants  to  be  held  as 
the  law  governing  the  case.  We  think  the  court  did  not 
err  in  refusing  the  propositions.  What  will  or  will  not  amouiit 
to  a  sale  is  a  matter  of  fact  to  be  determined  from  the  evidence 
and  it  depends  on  the  intention  of  the  parties  to  the  transaction 
whether  it  will  amount  to  a  sale  or  not.  Callaghan  et  al.  v. 
Meyers,  89  111.  666;  Moses  Straus  et  al.  v.  Minzesheimer,  78 
111.  492;  Hunt  v.  Eldridge,  5  111.  App.  529.  What  is  a  sale 
is  a  matter  of  fact  to  be  deducted  from  the  evidence.  At  best, 
if  true,  the  propositions  were  conclusions  of  fact.  So  far  as 
the  court  found  for  the  appellees  we  think  the  evidence  justi- 
fied the  finding  that  there  was  no  sale.  It  appears  that  most, 
if  not  all,  the  patrons  for  whose  claims  the  judgment  was 
rendered  only  requested  the  proprietors  (Gould  &  Hugg)  to 
make  as  good  dividends  as  at  La  Fox,  and  that  the  proprietors 
agreed  to  do  so  if  they  could  and  if  they  could  not  they  would 
notify  the  patrons.  Many  of  the  patrons  did  not  know  of  any 
such  arrangement  and  none  of  tiiomknew  that  their  dividends 
would  amount  to  more  than  actual  receipts.  By  the  bond  the 
securities  were  to  pay  the  dividends  that  the  principals  declared 
on  their  books,  and  unless  there  was  fraud  in  the  rendering  of 
the  books  participated  in  by  the  patrons  to  be  affected,  tlie 
securities  are  bound  by  the  entries  of  the  dividends.  But  it  is 
plain  tlij^t  where  a  sale  was  made  of  the  milk,  as  several  patrons 
did,  the  bondsmen  would  not  be  liable  for  the  amounts  due 
such  patrons  on  account  of  such  sales.  Another  point  is  made 
by  appellants  that  too  large  a  judgment  has  been  rendered 
with  reference  to  the  breaches  assigned  in  the  declaration. 
Upon  examination  we  find  this  objection  well  taken.     Several 
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of  the  usees  whose  names  appear  in  the  declaration  and  for 
whose  amounts  breaches  were  assigned,  failed  to  recover.  A 
number  of  patrons  for  whose  claims  no  breaches  were  assigned 
in  the  declaration  were  allowed  their  amounts  in  the  estiiiiate 
of  damages.  This  appears  plainly  from  the  list  of  patrons 
furnished  us  by  counsel  for  appellees  in  his  brief,  with  the 
amounts  due  each,  and  whose  amounts  were,  no  doubt,  estimated 
in  making  up  the  damages,  tiie  whole  corresponding  exactly 
with  the  amount  of  the  damages  assessed  by  tlie  court.  By 
comparison  of  the  names  with  the  usees  named  in  the  decla- 
ration it  is  found  many  of  them  are  not  named  in  it  and 
breaches  for  their  amounts  not  assigned. 

For  this  error  the  judgment  of  the  court  will  have  to  be 
reversed.  The  judgment  is  therefore  reversed  and  the  cause 
remanded  to  the  court  below. 

lieversed  and  remanded. 


Squire  Taylor  et  al. 

V. 

SoLEN  F.  Warren  et  al.,  Co-partners. 

Sales — Express  and  Implied  Warranties — Fraud — Instructions. 

1.  An  instruction  having  no  basia  in  the  evidence  is  erroneouR. 

2.  Where  the  instructions  given  ignore  the  real  issues  involved  in  the 
case  this  court  will  reverse. 

[Opinion  filed  May  28,  1888.] 

Appeal  from  the  County  Court  of  De  Kalb  County;  the 
Hon.  Charles  A.  Bishop,  Judge,  presiding. 

Messrs.  1.  V.  Eandall  and  Carnes  &  Denton,  for  appel- 
lants. 

Messrs.  D.  W.  Baxter  and  Stephens  &  Crocker,  for  appel- 
lees. 
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Baker,  J.  This  was  assumpsit  by  S.  F.  Warren  &  Co. 
against  appellants  for  the  recovery  of  ?500,  alleged  to  have 
been  agreed  upon  between  the  parties  as  the- price  of  a  one-half 
interest  in  a  skating  rink  building,  with  the  skates  and  other 
appurtenances,  located  on  a  leased  lot  in  the  city  of  De  Kalb. 
The  general  issue  and  a  special  plea  were  filed,  and  issues 
formed  on  both  of  them.  The  special  plea  was  not  a  plea  of 
fraud  and  circumvention,  as  seems  to  have  been  supposed  in 
the  court  below.  It  did  not  even  allege  that  the  vendors 
knew,  either  that  there  were  incumbrances  on  the  building,  or 
that  there  were  not  one  hundred  pairs  of  skates  in  the  rink- 
The  plea  was  a  somewhat  informal,  but,  perhaps,  a  substantially 
good  plea,  setting  up  the  breach  of  the  warranty  in  an  executory 
contract  for  the  purclia.se  and  sale  of  personal  property,  and 
subsequent  rescission  of  such  contract  by  the  vendees  on  account 
of  such  breach  of  warranty.  Doane  v.  Dunham,  65  111.  512. 
Beebe  v.  Swartwout,  3  Gilm.  162,  184;  Voorhees  v.  Earl,  2 
Hill,  288;  Street  v.  Blay,  2  Earn.  &  Adol.  456. 

In  the  case  at  bar,  verdict  and  judgment  in  the  trial  court 
were  in  favor  of  S.  F.  Warreu  &  Co.,  appellees. 

There  are  several  controversies  of  fact  involved  in  the  suit 
and  at  the  trial  there  was  sharp  conflict  in  the  testimony.  The 
contention  of  the  plaintiffs  was  that  an  unconditional  sale  of 
the  property  in  question  was  made  to  the  defendants  for  8500, 
to  be  paid  by  the  joint  note  of  defendants  due  January  1,  1886; 
that  a  bill  of  sale  for  the  moiety  of  the  skating  rink  property 
and  an  assignment  of  the  lease  were  to  bo  executed  and  deliv- 
ered, and  that  said  papers  were,  in  fact,  made  and  tendered, 
but  that  defendants  refused  to  receive  them  or  give  a  note  for 
the  consideration  money.  Thev  also  claimed  tliat  defendants 
examined  the  property  and  took  possession  of  and  operated 
the  rink  for  several  nights,  but  finding  that  the  city  authori- 
tie^^  would  not  permit  them  to  run  it  without  paying  a  license 
tax  therefor,  and  that  the  business  was  not  so  remunerative  as 
they  had  expected,  they  refused  to  carry  out  their  contract. 

The  contention  of  the  defendants  was  that  the  bargain  msidc 
was  conditional;  that  appellees  represented  there  were  a  cer- 
tain number  of  skates;  that  the  property  was  free  from  any 
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license  tax  against  it,  and  made  other  representations  in  res]  cq 
to  tlie  condition  of  the  buildinp;;  and  that  it  was  expressly 
agreed  that  if  the  property  was  not  as  represented,  then  it 
should  be  no  trade;  and  that  the  proiX)rty  was  not  as  repre- 
sented. They  a^eo  claimed  it  was  not  understood,  in  the  event 
of  a  trade,  tliat  they  should  give  their  joint  note  for  $500,  but 
that  it  was  the  agi'cement  appellant  Morrell  ehould  pay  his 
part  of  the  purchase  money  in  cash,  and  appellant  Taylor  his 
part  by  note.  They  also  claimed  they  did  not  examine  the 
rink,  as  testified  to  by  NefiE,  and  did  not  take  possession  of  or 
run  the  rink,  but  that  appellant  Morrell  was  merely  there  on 
two  evenings  assisting  one  Wads  worth,  and  that  Wadsworth  was 
in  charge  and  control  of  the  rink  on  belialf  of  appellees,  and 
received  all  the  money  taken  in,  and  that  the  same  was  paid 
over  to  and  accepted  by  appellees- 

There  was  evidence  in  tlie  case  tending  to  prove  express 
warranties  on  the  part  of  the  vendors,  but  no  evidence  what- 
ever on  which  to  base  any  theory  of  an  implied  warranty.  The 
case  was  also  wholly  barren  of  testimony  proving  or  tending  to 
prove  any  fraud  and  circumvention  on  the  part  of  the  vendors. 

The  issues  of  fact  involved  in  the  suit  were  not  fairly  sub- 
mitted to  the  jury  by  the  instructions  of  the  court.  Six 
instructions  were  given  at  the  instance  of  appellees,  and  not 
one  of  them  had  any  proper  bearing  upon  the  questions  of 
fact  presented  by  the  testimony,  but  they  were  all  calculated 
to  mystify  and  mislead  the  jury.  Instructions  to  ajury  should 
be  based  upon  the  evidence  in  the  case  on  trial.  The  state- 
ment of  even  correct  propositions  of  law  will  have  the  effect 
to  work  a  wrong  and  injury  if  such  propositions  have  no  appli- 
cation to  the  facts  which  the  testimony  proves  or  tends  to 
prove.  Here,  the  instructions  given  ignored  the  real  issuesi 
and  called  and  confined  the  attention  of  the  jury  to  issues  no* 
involved  in  the  case.  The  first,  second  and  fifth  of  these 
instructions  were  well  enough  as  statements  of  abstract  princi- 
ples of  law  bearing  upon  an  issue  of  fraud;  and  the  third  and 
fourth  were  correct  statements  of  certain  rules  of  law  appli- 
cable where  an  implied  warranty  is  claimed.  But  no  sup- 
posed  case  of  either   fraud  or  of  an  implied   warranty   was 
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either  alleged  in  the  pleadings  or  suggested  by  the  evidence. 
Shackelton  v.  Lawrence,  65  III.  17.5. 

The  sixth  and  last  instraction  for  appellees  was,  perhaps, 
especially  vicious.     It  was  as  follows  : 

*'If  the  jury  believe  from  the  evidence  that  the  plaintiff, 
J.  C.  Neff,  stated  to  the  defendants  at  the  time  of  sale  that 
there  were  ninety -five  pairs  of  skates  in  the  rink,  honestly 
b3lieving  such  statement  to  be  true,  then  such  statement  doi^ 
not  constitute  a  fraud,  and  aflfords  no  ground  for  avoiding 
such  sale." 

This  was  equivalent  to  directing  the  jury  that,  notwith- 
standing they  might  find  from  the  weight  of  the  evidence 
that  the  contract  of  sale  was  executory  moreiy,  and  that  tlie 
vendors  made  warranties  which  were  broken  before  the  con- 
tract was  performed  by  either  party,  or  m'ght  find  that  the 
contract  was  only  a  conditional  executory  contract  of  sale 
and  the  condition  failed,  yet  the  vendees  would  in  law  be 
bound  to  pay  the  agreed  consideration. 

The  six  instructions  under  consideration  were,  when  applied 
to  the  evidence  before  the  jury,  all  palpably  erroneous.  From 
the  record  there  is  no  assurance  that  the  jury  considered  and 
passed  upon  the  real  questions  presented  in  the  case. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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ACCEPTANCE— See  Banks,  1,  2. 

ACKNOWLEDGMENTS. 

1.  An  acknowledgment  of  a  deed  to  which  is  attached  the  notary's 
seal,  without  his  signature,  is  insutficient.     Clark  v.  Wilson,  610 

ACTIONS— See  Touts,  1. 

1.  Where  a  penalty  is  imposed  without  direction  as  to  the  mode  of 
procedure  for  its  recovery,  an  action  of  debt  is  a  proper  remedy.  City 
of  Chicago  v.  Enrighfy  559 

2.  An  action  of  debt  for  a  penalty  for  the  violation  of  a  municipal 
ordinance  is  purely  a  civil  action,  and  may  be  brought  within  two  years 
aft^r  the  right  accrues.    Id.^  559 

3.  Ill  such  nn  action,  although  the  record  contains  an  agreed  state- 
ment of  f^icts.  this  court  is  without  jurisdiction  to  fix  the  amount  of 
the  judgment.     Id.,  559 

ADMINISTRATION-See  Evidence,  17. 

AGENCY— See   Evidence,    6,    10,    16;  Insurance,  6,  8;  Mechanic's 
Lien,  5. 

1.  Parol  authority  to  fill  blanks  in  a  sealed  instrument  is  adequate 
for  that  purpose.     Bulkley  v.  Devine,  145 

2.  Upon  a  bill  filed  to  have  a  trust  deed  and  the  notes  secured 
thereby  delivered  up  to  be  canceled,  it  is  held:  Tnat  the  broker  from 
whom  the  defendant  purchased  the  notes  in  question  was  not  her  agent 
to  receive  payment,  such  notes  not  having  been  left  with  him;  and  that 
she  is  not  bound  by  his  fraudulent  representations  not  made  in  her 
presence.     Viskocil  v.  Dok^or,  28*2 

3.  Authority  to  an  agent  to  sell  at  a  stipulated  figure  does  not 
amount  to  a  contract  to  give  him  all  he  receives  above  that  sum.  It  is 
still  his  duty  to  obtain  the  highest  price  for  which  the  property  will  sell 
and  account  to  his  principal  for  the  proceeds.     Kellogg  v.  Keeler,  244 

4.  There  can  be  no  ratification  of  an  alleged  contract  entered  into 
with  an  agent  acting  without  authority,  unless  the  principal  is  in  pos- 
session of  a  knowledge  of  the  facts.     Bensley  v.  Broekway,  410 

5.  The  principal  is  not  bound  by  the  statements  of  an  agent  unless 
they  constitute  part  of    the  business  in  question.     Bates  v.  Sandy, 

552 

APPEAL  AND  ERROR— See  Equity,  3;    Actions,  3;  Former  Adjudi- 
cation, 8;  Injunctions,  1;  Jurisdiction;  Practice. 
1.     In  the  case  presented,  certain  inadvertent  remarks  of  the  trial 
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judge,  in  ruling  upon  objeckioa?,  did  not  operate  to  the  injury  oE  tlie 

appellant  and  do  not  constitute  such  error  as  to  require  a  reversal. 

.    Birmingham  Fire  Ins,  Co.  v.  Puher,  17 

2.  This  court  will  not  reverse  for  an  error  which  worked  no  injury 
to  the  appellant.     Blanchard  v.  L.  S.  <t  Si.  S.  Ry.  Co.,  22 

3.  W^here  the  evidence  is  siiarpiy  conflicting  this  court  will  not  in- 
terfere with  the  verdict  of  the  jury.     Chicago  City  Ry,  Co.  v.  Robinsot*, 

26 

4.  Where  the  trial  was  without  a  jury,  and  it  does  not  appear  frooi 
the  bill  of  exceptions  that  the  defendant  excepted  to  the  finding  or 
moved  for  a  new  trial,  he  can  not,  in  this  court,  challenge  the  sulfi- 
ciency  of  the  evidence  to  support  the  finding.  Firemen's  Ins.  Co.  v. 
Peck,  91 

5.  A  general  objection  of  variance  between  the  declaration  and  proof 
is  insufficient.  That  it  may  be  available  by  exception,  in  what  it  con- 
sists must  be  made  to  appear.     Start  v.  Moran,  119 

6.  An  objection  can  not  be  first  raised  in  this  court.    Id.,  119 

7.  An  appeal  lies  to  this  court  from  the  County  Court  Hide  d- 
Leather  Nat.  Bk.  v.  Rehm,  172 

8.  Where  there  is  manifest  error  in  the  instructions,  which  may  have 
injured  the  appellant,  this  court  will  reverse,  unless  it  appears  that  such 
error  did  not  affect  the  result.     Rohy  v.  Murphy,  395 

9.  When  the  evidence  is  conflicting,  and  the  right  of  the  succes^f  al 
party  is  not  clear,  this  court  will  reverse  for  an  error  in  the  instructions 
which  may  have  misled  the  jury.     Id,,  395 

10.  Where  the  bill  of  exceptions  contains  no  motion  for  a  new  trial, 
and  no  exception  is  preserved  to  the  overruling  of  such  a  motion,  an 
assignment  of  error  that  the  court  erred  in  refusing  a  new  trial  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence,  can  not  be  con- 
sidered by  this  court.     Butt  v.  Lee^  419 

11.  A  statement  in  the  judgment  order,  as  copied  by  the  clerk  into 
therecord,  to  the  effect  that  the  motion  for  a  new  trial  was  overruled 
and  a  new  trial  denied,  does  not  make  such  motion  a  part  of  the  record. 
Id,,  419 

12.  To  sustain  a  decree  upon  appeal,  the  evidence  must  be  preserved 
in  the  record,  or  facts  found  from  the  evidence  sufficient  to  warrant  the 
relief  granted,  must  be  recited  in  the  decree.  Witttar  v.  Herting, 
443;  South  Park  Corns,  v.  Phillips,  380 

13.  Where  there  is  a  sharp  conflict  of  evidence  on  material  points  in 
the  case  and  no  error  of  law  intervenes,  the  verdict  of  the  jury  is  con- 
clusive.    Nix  V,  WhVeside,  463 

14.  This  court  will  not  reverse  a  judgment  because  of  improper 
modifications  of  an  instruction  which  could  not  have  misled  the  jury  to 
the  injury  of  the  appellant.     C,  M,  db  St.  P.  Ry,  Co,  v.  Snyder,      476 

15.  This  court  declines  to  discuss  the  instructions  in  detail,  the 
appellant  having  failed  to  include  them  in  the  abstract.  Chapman  v. 
Chapman,  487 

16.  This  court  will  not  consider  a  suggestion  that  it  is  without  juris- 
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diction  of  an  appeal  where  the  case  has  been  presented  on  the  merits  by 
briefs  on  bpth  sides.     Watson  v.   The  People^  493 

17.  Where  the  evidence  is  conflicting,  the  verdict  of  the  jury  is  con- 
clusive .     Cooper  V.  Johnson^  .504 

18.  Where  the  verdict  includes  excessive  interest,  this  court  may 
permit  the  appellee  to  remit  the  excess  to  prevent  a  reversal.  In  such 
a  case  the  appellant  will  recover  costs  in  this  court.     Ztf.,  504 

19.  This  court  will  not  interfere  with  the  finding  of  the  jury  on  a 
point  as  to  which  the  evidence  was  conflicting  and  no  instructions  were 
asked.    Fadner  v.  Filer^  506 

20.  The  action  of  the  court  in  overruling  a  motion  made  by  the 
defendant  during  the  trial,  for  leave  to  file  a  plea  of  justiGciition,  must 
be  presumed  correct,  no  plea  having  been  prepared  or  presented,  and 
there  being  nothing  in  the  record  to  show  why  the  motion  was  over- 
ruled.    Id.,  506 

21.  That  the  evidence  is  not  only  contradictory  but  unsatisfactory, 
this  court  being  unable  certainly  to  discover  the  process  by  which  the 
jury  reached  their  conclusion,  does  not  justify  an  interference  with  the 
verdict.     Hamhwgher  Co,  v.  Levy,  670 

22.  In  order  to  pa.<is  upon  the  merits  of  the  action  of  a  court  on  a 
motion,  tb;  grounds  of  the  Fame  and  the  collateral  fact>s  must  appear 
in  a  bill  of  exceptions,  unless  the  order  of  the  court  discloses  the 
grounds  upon  which  it  acted.    Evans  v.  The  People,  616 

ASSIGNMENTS— See  Bill  OF  Exceptions,  1;  Jcuisdiction,  3. 

1.  Upon  the  distribution  of  an  estate  under  an  assignment,  cred- 
itors who  held  collateral  security  are  entitled  to  share  equally  with  un- 
secured creditors  in  any  and  all  dividends  paid.  Mechanics  Loan  <^ 
Trust  Co,  V.  American  Ex.  Nat,  Bk,,  154 

2.  Where  a  holder  of  collaterals  has  converted  them  into  cash  on 
the  faith  of  an  order  of  court  that  he  might  do  so  without  prejudice, 
his  rights  are  not  thereby  affected,  the  court  having  no  power  to  require 
him  to  make  the  change.    Id.*  154 

3.  Upon  appeal  from  a  decretal  order  of  the  County  Court  in  a  mat- 
ter of  an  assignment,  this  court  holds  that  the  evidence  sustains  the 
finding  of  the  court  below  that  the  insolvent  had  formed  the  determi- 
nation and  was  preparing  to  make  the  assignment  when  he  gave  the 
notes  and  warrants  of  attorney  on  which  judgments  were  confessed. 
Hide  and  Leather  Nat  Bk,  v.  Rehm,  172 

4.  The  County  Court  can  not  be  required  to  try  and  determine  in- 
tricate and  conflicting  claims  to  property  before  authorizing  the  assignee 
of  an  insolvent  to  sell  whatever  interest  the  estate  possesses  therein. 
Osborne  y.  Gibhs,  246 

5.  What  to  order  the  assignee  to  dispose  of  is  within  the  discretion 
of  the  County  Court.  In  the  case  presented  this  discretion  has  not 
been  abused,  the  orders  in  question  being  for  the  sale  of  an  option  to 
purchase  certain  real  estate.    Id.,  246 

6.  It  is  the  policy  of  the  law  to  secure  to  resident  creditors  of  a  for- 


602  Appellate  Courts  of  Illixois. 

ASSIGNMENTS.     Continued. 

ei^n  iasolvent  priority  over  foreign  creditors  as  to  assets  here  situated. 
Webster  V.  Juiah.  294 

7.  Ad  order  of  the  Coanty  Coort  directing'  the  &<signee  of  an  insolv- 
ent's estate  to  pay  to  the  receiver  of  a  foreign  insolvent's  estate  all 
dividends  thereafter  declared  on  a  claim  held  by  the  latter,  is  not  a 
final  order.  It  may  be  set  aside  on  good  cause  shoirn  at  any  time  be- 
fore the  payment  of  the  final  dividend.     Id.,  294 

8.  In  the  case  presented  the  County  Court  should  have  granted  the 
petition  of  the  appellant  for  leave  to  garnishee  the  a^^signee  of  a  resi- 
dent insolvent,  on  a  claim  against  the  estate  of  the  foreign  insolvent. 
Id.,  294 

9-  The  County  Court  is  not  a  court  of  equity  for  the  disposition  of 
all  incidental  disputes  between  creditors  of  insolvents  and -third  parties 
growing  out  of  antagonistic  claims  to  dividends  payable  from  the 
insolvent  estate.    Id.,  294 

ATTACHMENT. 

L  Upon  the  trial  of  an  attachment  issue,  under  clause  6,  Sec.  1, 
Chap.  11,  R.  S.,  it  need  not  appear  that  the  grantee  participated  in  the 
fraudulent  intent  of  the  grantor  to  hinder  or  delay  his  creditor^. 
Spear  v.  Joyce,  456 

2.  Where  only  the  interests  of  the  grantor  are  involved,  only  his 
intention  is  material.     /(/..  456 

3.  This  court  sustains  the  action  of  the  court  below  in  instructing 
the  jury,  at  the  close  of  the  plaintiff's  case,  to  find  for  the  defendant  as 
to  the  attachment  issue,  the  evidence  being  insufficient  to  sustain  a  ver- 
dict for  the  plaintiffs.     Hosmer  v.  Teller,  488 

ATTORNEYS— See  Liens,  1,  2. 

ATTORNEY'S  FEES— See  Corporations,  7;  Costs,  1;  Equity.  3;  Trust 
Drkds,  5. 

1.  In  an  action  against  a  county  to  recover  compensation  for  services 
rendered  as  special  counsel,  this  court  holds,  upon  the  agreed  statement, 
that  the  employment  of  the  plaintiff  was  binding  upon  the  defendant. 
Gibbons  v.  County  of  Cook,  213 

AUCTIONS— See  Sales,  6,  7. 

BANKS. 

1 .  A  bank  is  not  bound  to  accept,  by  telegram,  the  checks  or  drafts 
of  its  depositors,  although  in  possession  of  funds.  Its  duty  is  to  pay  or 
accept  only  upon  presentation.     Myers  v.  Union  Nat.  Bk.,  2hA 

2.  A  telegram  by  a  bank  to  the  holder  of  checks  of  a  depositor 
staging  that  *'  drafts  named  are  good  now,'*  is  not  an  acceptance.    Id.^ 

254 

3.  A  bank  may  appropriate  the  funds  of  a  depositor  to  pay  an  indebt- 
edness to  itself,  after  receiving  notice  by  telegram  that  the  holder  of 
checks  of  such  depositor  has  sent  a  messenger  to  present  them.     Id  , 

254 

4.  In  an  action  on  a  check  drawn  on  the  defendant  bank  in  favor  of 
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a  third  party  and  by  him  deposited  in  the  plaintiff  bank  in  the  usual 
course  of  business,  after  the  defendant  had  refused  to  certify  it,  upon 
a  review  of  the  evidence,  it  is  he'd:  That  the  defendant  was  in  funds 
with  which  to  pay  the  check  when  it  was  presented ;  and  that  certain 
drafts  and  a  letter  of  credit  were  then  treated  by  the  defendant  as ' 
beinjr  to  the  credit  of  the  drawer.  Am.  Exch.  NaL  Bk,  of  Chicago  v. 
Chicago  Nat.  Bk.,  538 

5.  It  seems  that  the  presentation  of  the  check  to  the  defendant's 
ca*=hier  before  the  opening  of  the  bank  and  his  statement  that  payment 
had  been  stopped  and  that  it  would  not  be  paid  if  ten^lerel  forpiynient, 
rendered  further  presentation  unnecessary,  the  rights  of  thn  parties 
being  fixed  by  the  condition  of  the  drawer's  account  at  that  time-    Id., 

638 

BASTARDY. 

1.  In  bastardy  proceedings  evidence  tending  to  prove  the  poverty  of 
the  mother,  or  that  she  has  named  the  child  after  the  reputed  fa  her,  is 
inadmissible.     Corcoran  v.  The  People,  638 

2.  Under  the  circumstanced  of  the  Ciise  presented,  this  court  approves 
i&e  action  of  the  trial  court  in  permitting  certain  young  men  to  testify 
that  they  had  never  had  sexual  intercourse  with  t..e  prosecuting  wit- 
ness.   Jd  ,  638 

BILLS  OF  EXCEPTIONS-See  Appeat,  and  Euror,  10,  22. 

1.  This  court  affirms  an  order  of  the  County  Court  allowing  a  claim 
a^rainst  an  insolvent  estate,  what  purports  to  be  a  bill  of  fxcej-tions 
being  substantially  defective.  JVinona  Paj^er  Co.  v.  W.  O.  Taylor 
Co.,  ^  558 

BILIjS  of  review— See  FonitfER  Adjudication,  2. 

1.  An  original  bill  in  the  nature  of  a  bill  of  review,  as  well  as  a  bill 
of  review  proper,  must  be  brought  in  the  court  in  which  he  decree 
sought  to  be  reviewed  was  rendered.  Windett  v.  Conn,  Miit.  L.  Ins. 
Co.,  68 

BLANKS— See  Agency,  1. 

BOARD  OF  TRADE. 

1.  The  charter  of  the  Board  of  Trade  of  the  City  of  Chicago  im- 
poses upon  that  body  no  duty  of  a  public  nature.  The  individual  busi- 
ness of  each  of  its  members  is  private,  and  their  aggregiite  business  is 
of  like  character.  A.  IT.  c^  Chicago  Grain  dt  Stock  Ex,  v.  Chicago 
Board  of  Trade,  93 

2.  There  can  be  no  public  policy  controlling  any  course  of  business 
unless  some  public  interest  will  be  affected  by  the  failure  of  such  con- 
trol.    /(/..  93 

8.  The  Board  of  Trade  of  the  City  of  Chicasro  may  collect  the  mar- 
ket quotations  on  the  floor  of  its  exchange,  send  them  to  the  telegraph 
companies  as  its  private  dispatches  to  persons  named  as  itB  correspond- 
ents, and  prohibit  such  companies  from  transmitting  them  to  any  per- 
son except  those  so  designated.     Id-,  93 
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4.  A  person  who  is  not  a  member  of  the  board,  bat  has  been  on  its 
list  of  correspondents,  is  not  entitled  to  an  injunction  to  prevent  the 
removal  of  the  **  ticker  '*  from  his  office,  and  to  compel  the  board  to 
continue  to  furnuth  him  its  market  quotations.     Id',  93 

BONDS— See  Practice.  32;  Replevin,  1,3. 

1.  The  liability  of  a  surety  on  an  appeal  bond  will  not  be  extended 
by  implication  or  construction  beyond  the  precise  terms  of  his  under- 
taking.    Foster  v.  Epps^  2^%** 

2.  In  the  case  presented,  the  Appellate  Court  havinj^  affirmed  the 
judgment  but  eliminated  from  the  record  a  finding  that  the  amount  due 
the  plaint. ff  was  for  wages  as  a  laborer  and  servant,  this  court  holds, 
in  an  action  on  the  appeal  bond,  that  the  judgment  was  affirmed  within 
the  precise  terms  of  the  condition  of  the  bond.    Id.,  2.35 

3-  In  an  action  on  a  bond  to  secure  the  patrons  of  a  cheese  factory* 
it  in  held:  That  the  bonds^men  are  only  liable  on  account  of  dividends 
and  not  in  cases,  if  any,  where  direct  sales  of  the  milk  were  made;  and 
that  the  judgment  is  erroneous  because  for  a  larger  sum  than  is  justified 
by  the  breaches  assigned  in  the  declaration.     Gould  v.  Warne,  651 

BROKERS. 

1.  Brokers  in  mining  stocks  are  embraced  within  an  ordinance  of 
the  city  oF  Chicago,  which  renders  it  unlawful  for  any  person  to  exer- 
cise, within  the  city,  the  business  of  a  money  changer  or  banker,  broker 
or  commission  merchant  without  a  license  therefor.  Hustis  v.  Pirk-- 
ards,  270 

2.  A  broker  who  has  purchased  mining  stock  for  a  third  ptirty.  in 
violation  of  such  ordinance,  without  a  license,  can  not  maintain  an  ac- 
tion for  comraiissions.     /rf.,  270 

3.  Where  the  description  of  real  estate  is  placed  in  the  hands  of  a 
broker  with  instructions  to  sell  it  at  a  given  price  and  through  his  in- 
strumentality a  party  is  brought  into  negotiation  with  the  owner,  and  a 
sale  is  in  cnnsequ'ince  effected  by  the  owner,  the  broker  is  entitled  to 
commissions.     Keeler  v.  Grace,  4*27 

4.  It  is  sufficient  to  entitle  the  broker  to  comiiensation  that  the  sale 
is  effected  through  his  agency  as  a  procuring  cause.    Id.,  427 

CARRIEftS— See  Expix)8ivES,  1;  Practice,  26. 

L  In  an  action  against  a  steamship  company  to  recover  damages  for 
the  failure  of  the  defendant  to  carry  a  certain  box  of  goods  from  Ham- 
burg to  New  York  and  deliver  the  same  to  the  plaintiff,  it  is  held: 
That  it  was  the  duty  of  the  defend9,nt  to  deliver  the  goods  at  New  York 
to  the  plaintiff;  that  its  liability  as  a  common  carrier  continued  for  a 
reasonable  time  to  enable  the  plaintiff  to  claim  and  take  possesion  of 
her  goods;  that  there  was  no  want  of  diligence  on  her  part;  that  upon 
the  defendant's  theory  of  the  facts  the  seizure  by  the  custom  officers 
resulted  from  the  wrongful  act  of  a  mere  intruder  before  the  termina- 
tion of  the  defendant's  liability  as  a  common  carrier;  that  this  court 
can  not  set  aside  the  verdict  as  excessive,  the  evidence  being  conflicting 
and  two  jurie<«  having  reached  substantially  the  same  result.  Hamburg 
Am.  Packet  Co.  v.  Gattman,  182 
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CHATTEL  MORTGAGES-See  Fixtures,  1. 

CHILDREN— See  DivoncE,  2,  8. 

CONSPIRACY— See  Criminal  Law,  1. 

CONTRACTS— See   Evidence,  4;   Gaming,  1,  3;    Limitations,  2;   Me- 
chanic's Lien;  Municipal  Corporations,  5,  Tender  1,  2. 

1.  In  the  case  presented,  ifc  is  held:  That  the  sum  found  due  upon 
an  accounting  between  the  husband  and  his  co-partner  was  at  lea»t  a 
sufficient  equitable  consideration  for  the  note  and  assignment  of  the  in- 
surance policy  and  benefit  certificate,  which  were  executed  by  the  hus- 
band and  wife;  that  the  waiver  by  said  co- partner  of  his  lesral  right  to 
terminate  the  contrtvct  of  p^irtnership  was  an  additional  consideration; 
and  that  such  assignment  was  not  against  public  policy.  Mat  tin  v. 
Siubbins,  -  121 

2.  Where  there  is  a  renunciation  of  a  contract  by  one  of  the  parties 
before  the  time  for  performance,  the  contrnct  will  remain  in  existence 
for  the  benefit,  and  at  the  risk  of  both  parties,  unless  the  other  party 
accepts  the  renunciation  and  treats  the  contract  as  broken  as  soon  as  it 
is  announced.     Plumb  v.  Toy  lor,  288 

8.  Where  a  vendor,  by  agreement,  has  undertaken  to  furnish  the 
vendee '*  an  abstract  of  title  showing  good  title  and  power  and  au- 
thority to  sell  and  convey,"  the  deposit  made  bv  the  latter  to  be  re- 
turned and  the  contract  determined  in  case  of  failure  to  show  good 
title,  and  the  abstract  furnished  shows  such  title,  although  in  fact  it  is 
in  dispute,  the  vendor  can  not  place  the  vendee  in  default  by  the  tender 
of  the  deed.     Craven^r  v.  Ilalef  275 

4.  In  the  case  presented  it  is  held:  That  the  contract  is  to  be  con- 
strued nio»t  strongly  against  the  vendor;  that  he  did  not  bring  himself 
within  the  condition  authorizing  a  rescission;  and  that  he  could  not 

'rescind  for  n on- performance  by  the  vendee,  as  he  was  not  himself  in  a 
condition  to  perform.    Id,,  275 

5.  As  a  general  rule  a  contract  can  not  be  determined  or  rescinded 
by  a  party  lo  it  unless  he  is  in  a  position  to  demand  a  specific  perform- 
ance.    Id.,  275 

6.  An  agreement  for  liquidated  damages  for  the  breach  of  a  condi- 
tion in  a  contract  of  sale  of  a  business  that  the  vendor  will  not  open  a 
similiir  business  within  a  certain  distance  and  within  a  certain  time, 
will  be  enforced  unless  it  appears  that  the  amount  named  is  oppressive 
and  unjuft.     Mueller  v.  Kleine,  473 

7.  A  promise  not  to  attach  the  property  of  a  third  person,  where  no 
ground  of  attachment  exists,  is  not  a  consideration  for  a  promise  to  pay 
an  indebtedness  of  such  third  person.     Bates  v.  Sandy,  552 

CORPORATIONS— See  Insolvency;  Trust  Deeds,  4. 

1.  Where  a  receiver  has  been  appointed  in  proceedings  on  a  credit- 
or's bill  and  the  property  assigned  includes  stock  of  a  corporation,  the 
court  may  order  the  defendant  to  execute  a  proxy  or  power  of  attorney 
enabling  the  receiver  to  vote  the  stock  at  meetings  of  the  stockholders 
of  the  corporations.    Atkinson  v.  Foster,  68 
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CX)RPOUATIONS.     Continued. 

2.  In  an  action  by  tbe  B^^'signee  of  a  certificate  of  stock  against  a  cor- 
poration to  recover  damages  for  the  wrongful  refusal  of  the  defendant 
to  allow  a  transfer  on  its  books,  tbe  de  ith  of  the  original  holder  of  such 
certificates  does  not  render  the  plaintiff  incompetent  as  a  witnere. 
Firewen's  Ins.  Co.  v.  Peck^  91 

3.  Tbe  president  and  treasurer  of  a  corporation  have  no  implied 
power  to  execute  a  power  of  attorney  to  confess  a  judgment  against  such 

■  corporation.  They  can  only  exercise  such  power  when  it  has  been  given 
to  them  in  express  terms  by  tbe  board  of  directors.  Adams  v.  Cross 
Wood  Printing  Co,,  813 

4.  In  the  case  presented,  in  the  absence  of  the  corporate  seal,  there 
was  not  even  prima  facte  authority  to  enter  the  judgments  in  question, 
and  Fuch  judgments  and  tbe  executions  issued  thereon  are  void  and  may 
be  assailed  by  any  person  interested.    Id,,  Z\,S 

5.  All  subscriptions  to  the  capital  stock  of  a  corporation  are  pre- 
sumably upon  the  same  basis,  all  shares  being  entitled  to  the  same  ben- 
efits, and  subject  to  the  same  burdens.     Ailing  v.  Wensell,  511 

6.  Upon  a  bill  to  charge  the  defendants  on  account  of  their  indi- 
vidual liability  as  stockholders  in  a  corporation,  it  is  held:  That  the 
acceptance  by  the  corporation  of  property  of  imaginary  value,  in  full 
payment  for  one-third  of  the  ctiptal  stock,  does  not  enable  the  holders 
to  throw  the  entire  burden  of  the  debts  of  the  company  upon  subse- 
quent subscribers  who  bad  no  notice  of  the  transaction;  that  a  contract 
for  such  acceptance  made  by  the  directors  with  two  of  the  five  directors, 
when  only  four  were  present,  is  invalid;  that  it  is  no  ground  of  ob- 
jection that  some  claims  were  without  affidavit;  that  they  were  ju«tly 
due,  if  such  claims  were  suificiently  proved  by  other  evidence;  that  the 
book  entitled  '*  Claim  Ledger,*'  so  far  as  made  up  in  the  course  of  busi- 
ness, is  evidence  of  the  indebtedness  shown  by  it;  that  the  belief  of  a 
witness  is  not  evidence;  that  the  fund  obtained  from  the  stockholders 
is  not  chargeable  with  the  fees  of  complainant's  solicitors;  and  that 
the  order  or  decree  should  require  the  defendants  to  pay  to  the  receiver 
the  amounts  for  which  they  have  been  found  to  be  Hable.    /d.,         511 

7.  The  amounts  for  which  the  individual  stockholders  are  liable, 
constitute  a  fund  from  which  the  expenses  of  getting  it  into  the 

•I  hands  of  the  receiver,  as  well  as  the  claims  of  the  creditors,  are  to  be 
paid.  Such  expenses  do  not  include  the  fees  of  the  complainant's 
solicitors.     Id,,  511 

8.  An  agreement  operating  between  the  stockholders  of  a  corpora- 
tion only,  for  an  apportionment  of  their  several  stock  liabilities,  is 
neither  contrary  to  law  nor  public  policy.  Winston  v.  Dorsett  Pipe 
and  Paving  Co.f  546 

9.  Upon  a  bill  filed  by  a  stockholder  to  wind  up  a  corporation,  and 
to  have  an  assessment  made  upon  the  unpaid  stock  for  the  payment  of 
debts,  it  is  held:  That,  as  between  the  stockholders,  the  estiite  of  one 
of  the  subscribers  to  the  capital  stock  of  the  corporation  is  not  liable  on 
certain  shares  subscribed  for  '*  in  trust, "  and  that  the  court  properly 
reserved  the  right  to  make  further  assessments  if  necessary.     Id,,   546 
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CORPORATIONS.     Continued, 

10.  Creditors  of  corporations  organized  under  or  subject  to  the  pro- 
visions of  the  act  of  1872,  pursuing  their  remedies  against  the  holders 
of  the  stock  wholly  or  partially  unpaid,  can  do  so,  except  so  far  as  Sec. 
8  applies,  only  in  the  manner  provided  in  Sec.  25  of  that  act.  Curran 
V.  Bradner,  Smith  dt  Co,,  582 

11.  To  enforce  such  liability  the  bill  must  be  by  or  on  behalf  of  all 
the  creditors  against  all  the  stockholders.     Id,,  582 

12.  This  court  reverses  a  decree  which  charges  a  single  stockholder 
and  makes  no  finding  as  to  whether  the  assets  of  the  corporation  were 
exhausted.     Id.,  582 

13.  A  corporation  is  not  authorized  to  proceed  to  business  until  the 
certificate  of  complete  organization  and  a  copy  of  all  papers  died  with 
the  Secretary  of  State  have  been  duly  recorded.     Richer  v.  Txirkin, 

625 

14.  Where  such  papers  have  been  fraudulently  and  surreptitiouHly 
recorded  contrary  to  the  agreement  of  the  incorporators,  such  record  is 
of  no  effect.    Id,i  625 

15.  An  injunction  lies  to  prevent  one  of  the  incorporators  of  a  pro- 
posed corporation  from  doing  business  in  its  name  before  it  is  duly 
incorporated.    Id.,  625 

COSTS — S*»e  Appeal  and  Error,  18. 

1.  Upon  the  dismissal  of  an  appeal  under  the  act  of  June  14, 1887,  this 
court  may  allow  as  part  of  the  costs  a  reasonable  solicitor's  fee,  and 
where  such  dismissal  is  in  vacation,  the  allowance  may  be  made  at  the 
ensuing  term.     Curtis  v.  Williams,  ,  497 

COUNTY  COURT— See  Appeal  and  Error,  7. 

COVENANTS— See  Tender,  1. 

CREDITOR'S  BILLS. 

'  1.  Upon  a  creditor's  bill  a  court  of  equity  has  ample  power  to  reach 
assets  in  the  hands  of  any  person  who  is  holding  them  without  legal 
right,  and  to  apply  them  in  satisfaction  of  the  claims  of  judgment  cred- 
itors.    Adams  v.  Cross  Wood  Printing  Co.,  31*3 

CRIMINAL  LAW— See  Gaming;  Injunctions,  4;  Limitations,  3;   Ma- 
licious Prosecution,  1,  2;  Statutes.  1. 

1.  False  bookkeeping  and  false  reports  to  conceal  an  embezzlement 
will  not  support  a  charge  of  conspiracy  to  obtain  money  by  false  pre- 
tenses.    Watson  V.  The  People,  4y3 

2.  The  word  ** obtain"  is  not  used  in  the  statute  as  synonymous 
with  the  word  ** retain."    Id.,  493 

8.  Penal  laws  are  strictly  construed.  The  law  regards  primary  or 
proximate,  not  secondary  or  remote  causes.    Id. ,  493 

4.  The  term  at  which  the  accused  is  committed  is  not  regarded  as 
the  first  term  under  the  statute  providing  for  a  discharge  for  want  of 
prosecution.  Where  the  defendant  is  on  bail,  it  will  be  presumed  that 
the  case  was  continued  at  a  subsequent  t«nn  or  terms  by  mutual  con- 
sent, unless  the  record  shows  that  he  appeared  and  demanded  trial.    Id-, 

493 
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DA.MAGE3 — See  Contracts,  6;  Former  Adjudication,   5,  6;  Injcxc- 
TiONS,  1,  2;  Instructions,  21;  Libecl  and  Slander,  1. 

DECREES — See  Judgments  and  Decrees. 

DEEDS— See  Evidence,  21,  22;  Moutoages,  2;  Taxes;  Trust  Deeds. 

DESCTDNTT. 

1 .  U  pon  the  death  of  a  hu&banrl  leaving  no  child  or  children  or  descend  - 
ants  of  a  child  or  children,  the  widow  is  entitled  to  the  entire  proceeds 
of  mutual  benefit  certificates  payable  '*  to  the  heirs  at  law  **  of  the  de- 
ceased.    Alexander  V.  N.  W.  Masonic  Aid  Ass* n,  29 

DIVORCE.  . 

1.  It  is  sufficient:  m  a  bill  for  divorce  for  extreme  and  repeated 
cruelty,  to  mike  such  al legations  as  will  admit  the  proof  of  cruelty  and 
of  at  lea^t  two  distinct  acts  of  personal  violence.  Such  distinct  acts  may 
be  altered  as  occurring  on  the  same  diiy.     Campbell  v.  Campbell^    309 

2.  Where  a  decree  of  divorce  provided  that  the  children  should 
remain  under  the  care,  custody  and  tuition  of  the  mother,  until  the  fur- 
ther order  of  the  court,  and  such  decree  has  not  been  brought  to  this 
court  for  review,  up  an  a  petition  by  the  father  to  have  the  custody  of 
the  children  changed,  the  inquiry  is  limited  to  matters  set  up  in  the  peti- 
tion, arising  since  the  entry  of  the  decree.     Umlaufv,  Umlauf,       375 

3.  Upon  the  entry  of  a  decres  of  divorce,  the  court  will  chiefly  re- 
gard the  good  of  the  children  in  m  iking  provision  for  their  custody. 
Id.,  375 

DOGS. 

1.  In  an  action  to  recover  damages  for  injuries  alleged  to  have  been 
inflicted  by  a  vicious  dog,  it  is  not  necessary  to  a  recovery  to  show  that 
the  defendant  knew  that  the  dog  had  bitten  some  other  person.  It  is 
sufficient  to  show  that  he  had  knowledge  that  it  had  shown  a  disposition 
to  bite  or  att^ick  others.     Kolb  v.  Klages,  531 

2.  In  the  case  presented  it  is  held:  That  evidence  tending  to  show 
what  made  the  dog  savage,  though  improperly  admitted,  could  not 
have  injured  the  defendant;  thnt  there  is  no  error  in  the  instructions, 
nor  in  requiring  a  remittitur.     Id.,  531 

DRAINAGE— See  Highways. 

EQUITY— S»e  Pkactice,  5. 

1.  An  offer  in  the  bill  to  secure  the  cancellation  of  certificates  of  sales 
for  taxes,  to  pay  whatever  moneys,  taxes  and  interest  equity  may 
require,  is  a  sufficient  offer  to  do  equity.     Sankey  v.  Seipp,  299 

2.  A  court  of  equity  having  custody  of  a  fund  is  the  proper  forum  in 
which  to  assert  an  equitable  lien  thereon.  Where  an  intervening  peti- 
tion is  filed  for  that  purpose,  and  the  defendant  answers,  he  tliereby 
submits  the  issue  to  the  court  and  is  bound  by  its  action.  Whether  the 
i«ssue  shall  thereafter  be  submitted  to  a  jury  is  wholly  within  the  di-^- 
Cietion  of  the  chancellor.     South  Park  Com.  v.  Phillips,  380 

3.  In  the  case  presented  it  is  held:  That  the  master^s  report  con- 
tains findings  of  fact  which  fully  support  the  decree;  that  the  confirma«< 
tion  of  the  report  by  the  decree  was,  in  legal  effect,  the  adoption  o| 
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EQUITY.     Continued. 

such  findings  as  the  basis  of  the  decree;  that  the  defendant  should  have 
preserved  the  evidence  in  the  record,  if  he  desired  to  have  this  court 
review  the  findings  of  fact  upon  which  the  decree  is  based;  and  that  the 
questfon  of  lien  for  attorney *8. fees  is  not  involved,  ajb  the  lien  sought  to 
be  asserted  grew  out  of  an  express  contract  and  assignment  of  a  portion 
of  the  fund.     Id.,  3S0 

ESCROW— See  Tender,  2. 

ESTOPPEL— See  Insurance,  3;  Trust  Deeds,  4. 

EVIDENCE  — See  Bastardy,  1,  2;  CoiiPORATroNs,  2,  6;  Dogs,  2; 
Factors,  2;  Fraud,  2;  Instructions,  12;  Insurance,  2;  Malicious 
Prosecution,  2;  Mechanic's  Lien,  4, 7;  Mortgages,  1, 2;  Replevin, 
2;  Torts,  8;  Tr?:8PASS.  2. 

1.  It  is  proper  to  reject  evidence  which  is  inadmissible  for  the  pur- 
pose for  which  it  is  offered,  although  admissible  for  other  purposes. 
The  party  making  the  offer  will  be  confined  in  this  court  to  the  offer 
made  at  the  trial.     Village  of  Jefferson  v.  Chapman,  43 

2.  The  courts  do  not  take  judicial  notice  of  the  Municipal  Code  of 
Chicago.     People  v.  Cify  of  ChicngOy  217 

3.  Parol  evidence  is  admissible  to  prove  the  consideration  for  a  note 
and  a  written  assignment  of  an  insurance  policy  and  benefit  certificate 
as  security  therefor.     Martin  v.  Stubbing,  121 

4.  The  waiver  of  a  legal  right  is  a  sufficient  consideration  for  a 
promise.    Id.,  121 

5.  In  an  action  to  recover  for  a  bill  of  lumber  delivered  upon  a 
written  order,  evidence  of  a  subsequent  conversation  tending  to  prove 
an  agreement  touching  a  detail  of  the  transaction  as  to  which  the  writ- 
ten order  was  silent,  is  admissible.     Story  v.  Carter,  287 

6.  Where  a  witness  testifies  that  he  acted  as  the  agent  of  the  plaint- 
iff in  making  a  sale,  the  question  whether  the  property  sold  belonged 
to  him  is  immaterial.    Id-,  287 

7.  In  the  absence  of  evidence  to  the  contrary,  it  will  be  pre- 
sumed in  the  courts  of  this  State  that  the  common  law  prevails  in  the 
other  States.     Van  In  gen  v.  Brabroek,  401 

8.  Where  a  wife,  who  has  lived  with  her  husband  in  Massachusetts 
and  Missouri,  brings  money  to  this  State  and  invests  it  in  business  in 
her  own  name,  it  will  be  presumed,  in  the  absence  of  contrary  evidence, 
that  the  title  to  such  money  and  the  personal  property  of  the  wife  vested 
in  the  husband.  This  court  so  holds^  although  the  investment  wiis 
made  in  the  name  of  the  wife,  and  although  the  goods  have  been  sold 
and  replaced  many  times,  thereby  largely  increasing  the  fund.     Id. 

401 

9.  In  the  case  presented,  in  the  absence  of  such  evidence,  the  judg- 
ment against  the  defendants  as  trespassers  for  an  alleged  wrongful  levy 
of  an  execution  against  the  husband  on  the  property  in  question,  can 
not  be  sustained.     Id.,  401 

10.  The  statements  of  an  aeent  are  admissible  against  the  principal 
only  where  they  are  part  of  the  re»  gest(8.     Bensley  v.  Brockway,  410 
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EVIDENCE.     Continued. 

IL  The  unsupported  evidence  of  the  defendant  denyingr  ^rvice  of 
proces;^,  is  insufficient  to  sustain  a  bill  for  relief  from  a  jadgment  on  the 
ground  that  he  was  not  served.     Sullivan  v.  Niehoff,  421 

12.  The  declarations  of  a  party  are  not  evidence  in  his  favor.    Id., 

421 

13.  A  writing  made  to  preserve  the  memory  of  a  fact,  in  the  pres- 
ence of  the  witness  who  then  knew  and  verified  its  accuracy*  may  be 
used  to  refresh  the  recollection  of  such  witness  if  he  can  not,  without 
it,  testify  as  to  such  facts.    Hay  den  v.  Hoxie,  53^i 

14.  Unless  the  necessity  for  the  use  of  such  memoranda  is  made  to 
appear  by  the  testimony  of  the  witness  himself,  it  is  not  error  to  refuse 
to  admit  them.     Id.^  h^\ 

15.  This  court  sustains  the  action  of  the  court  below  in  admittingr 
in  evidence  certain  contracts,  it  boing  plain  from  the  entire  record  that 
they  were  with  the  defendant  corporation,  although  they  describe  it  by 
a  different  name  than  that  by  which  it  is  sued.  Hamhurgher  Co.  v. 
Levy,  570 

16.  The  declarations  of  an  agent  are  incompetent  to  charge  his  prin- 
cipal.    Curran  v.  Pullman  Palace  Car  Co.,  572 

17.  A  plfiintiff  who  has  made  the  proper  preliminary  proof  may 
produce  his  books  of  account  in  evidence  in  an  action  against  the  ad- 
minisf  nitrix  of  the  debtor.    A  lling  v.  Brazee,  59  > 

18.  Testimony  of  a  creditor,  in  the  absence  of  specific  objection,  that 
a  certain  account  book  *'  was  his  book  account  and  kept  by  him/^  is 
sufficient  preliminary  proof  to  warrant  the  introduction  of  the  same  in 
evidence.    Id.  59o 

19.  A  statement  made  by  a  witness  to  an  attorney,  no  relation  of  at- 
torney and  client  existing  between  them,  is  not  a  privileged  communi- 
cation.    City  of  Rockford  v.  Falver,  604 

20.  Evidence  as  to  the  extent  of  a  city's  streets,  is  not  admissible  in 
an  action  brought  to  recover  for  injuries  suffered  because  of  an  alleged 
failure  to  remove  snow  and  ice  from  a  sidewalk.     Id.^  604 

21.  The  record  of  an  unacknowledged  deed  will  not  be  received  ^n 
evidence  of  its  execution.     Clark  y.  iri7»o«,  610 

22.  Conveyances  can  no*^  be  proved  by  parol,  nor  the  execution  of  a 
deed  by  the  admissions  of  persons  not  first  shown  to  have  been  in  privity 
with  the  title  under  which  the  grantee  claims.    Id.,  610 

23.  Courts  take  judicial  notice  of  their  own  records.  Evans  v. 
People,  616 

24.  A  question  calling  for  the  conclusion  of  the  witness  is  improper. 
Chamberlain  v.  7  am,  634 

25.  To  admit  evidence  upon  the  ground  that  it  is  desired  to  prove  a 
certain  immaterial  fact,  when  the  result  will  be  to  produce  hearsay  evi- 
dence, not  within  any  of  the  exceptions  to  the  rule  prohibiting  the 
introduction  of  such  evidence,  is  reversible  error.     Gurney  v,  Bn  vn, 

640 
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explosives. 

1.  An  ordinance  making  it  unlawful  to  store  or  keep  for  sale  within 
the  city  limits  any  crude  petroleum,  or  to  keep  any  quantity  of  crude 
petroleum  or  refined  carbon  oil,  exceeding  one  barrel,  in  any  part  of  a 
building  except  the  cellar,  is  violated  by  a  railroad  company  in  keep- 
ing in  its  warehouse  for  a  reasonable  time  such  articles  for  transporta- 
tion.    Wright  v.  C.  <^  W.  W,  Ry,  Co.,  200 

FACTORS— See  Brokers. 

1.  A  factor  who  has  made  advances  in  the  same  line  of  business  to 
the  consignor,  is  entitled  to  a  lien  on  stock  consigned  to  him,  unless  a 
sufficient  reason  to  the  contrary  is  shown.     Hunter  v.  Mafhewson,   192 

2.  In  the  case  presented  it  is  held:  That  the  question  whether  a  cer- 
tain transaction  between  the  consignor  and  the  plaintiffs,  who  were 
third  parties,  amounted  to  a  sale,  was  for  the  jury ;  that  the  question 
whether  the  consignee,  the  defendant  heiein,  was  a  bona  fide  purchaser 
wiw  not  involved;  that  evidence  tending  to  show  an  agreement  between 
the  consignor  and  consignee,  prior  to  the  shipment,  for  the  payment  of 
said  advances  out  of  the  proceeds,  is  competent;  that,  in  order  to  lay 
the  proper  foundation  for  an  implied  waiver  by  the  defendant,  it  was 
necessary  that  the  evidence  should  tend  to  show  that  he  had  notice  of 
the  plaintiffs'  interest  in  the  cattle  or  proceeds;  and  that  certain  of  the 
instructions  were  erroneous.     7d.,  192 

3.  A  factor,  in  enforcing  his  lien,  occupies  in  no  sense  the  position 
of  a  purchaser.     Id.,,  192 

FALSE  PRETENSES— See  Criminal  Law,  1,  2. 

FIXTURES. 

1.  Whether  articles  which  are  attached  to  a  building  and  can  be 
removed  without  injury  become  part  of  the  realty  or  remain  movable 
fixtures,  depends  upon  the  intention  of  the  party  affixing  them.  Au- 
drew 8  dt  Co.  v.  Chandler,  103 

2.  Upon  a  bill  filed  by  the  mortgagee  in  a  mortgage  on  an  opera 
house  to  enjoin  the  foreclosure  of  a  ehattel  mortgage  on  the  opera  chairs 
contained  in  such  opera  house,  it  is  held:  That  it  was  the  intention  of 
the  mortgagor  that  the  chairs  should  remain  pergonal  property;  that 
the  rights  of  the  complainant  are  not  affected  by  the  giving  of  a  new 
chattel  mortgage  upon  the  expiration  of  the  first;  that  und^r  the  state 
of  facts  disclosed  by  the  record  the  preliminary  injunction  should  bd  dis- 
solved.   Id.,  103 

FORCIBLE  ENTRY  AND  DETAINER— See  Landlord  and  Tenant,  3, 
12,  13. 

1.  The  action  of  forcible  entry  and  detainer  is  a  special  statutory 
proceeding,  summary  in  its  nature  and  in  derogation  of  the  common 
law.  The  statute  conferring  jurisdiction  must,  therefore,  be  strictly 
pursued  in  the  method  of  procedure  prescribed  by  the  statute-  Wl  ler 
V.  French,  76 

2.  The  Circuit  and  Superior  Courts,  in  taking  cognizance  of  cases 
under  the  statute  of  forcible  entry  and  detainer,  exercise  a  special,  stat- 
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FORCIBLE  ENTRY  AND  DETAINER.     Continued. 

utorj  and  extraordinary  power,  and  stand  upon  the  same  ground  and 
are  governed  by  the  same  rules  as  courts  of  limited  and  inferior  juri'*- 
diction.  In  such  cases  nothinsr  is  within  the  jurisdiction  but  that 
which  expressly  so  appears  upon  the  face  oi  their  proceedings,      /r/.. 

76 

3.  The  entry  of  a  judsrment  by  confession  upon  warrant  of  attorney 
contained  in  a  le&^e  is  impliedly  prohibited  by  the  particular  mode  of 
proceeding  prescribed  by  the  forcib  e  entry  and  detainer  act.     Id.^    76 

4.  In  an  action  of  forcible  entry  and  detainer  inquiry  can  not  be 
made  into  the  title  of  the  premises  in  question.  Hence  it  is  no  defen^se 
that  the  defendant  entered  without  any  actual  force  or  breach  of  the 
peace  under  claim  of  an  adverse  title.    Fedetson  v.  Cline,  249 

FORMER  ADJUDICATION. 

1.  A  former  adjudication  by  a  court  of  competent  jurisdiction  is  not 
only  final  as  to  the  matter  actmilly  determined,  but  as  to  every  other 
matter  which  the  parties  were  bound  to  I i tig-ate  and  bring  to  a  decision 
as^  an  incident  to,  or  essentially  connected  with,  the  subject-matter  in 
litigation.     Windett  v.  Conn,  Mut,  L.  Ins,  Co.^  68 

2.  Where  the  mortgagor  has  permitted  a  decree  pro  confesso  in  the 
United  States  Circuit  Court,  upon  a  bill  to  foreclose  a  mortgage,  filed 
in  violation  of  an  agreement  to  extend  the  time  of  payment,  he  can 
not  maintain  in  a  State  court  an  original  bill  in  the  nature  of  a  bUl  of 
review  to  redeem  from  the  sale  under  such  foreclosure.    /</..  68 

3.  Upon  a  second  trial,  after  a  general  reversal,  even  if  the  opinion 
of  this  court  could  be  considered,  its  application  to  part  of  the  case  as  a 
former  adjudication  would  have  to  be  clearly  made  out.  JFright  v.  C. 
dt  N.  W.  Ry.  Co.,  200 

4.  The  doctrine  of  res  adjudieata  extends  to  the  grounds  of  recovery 
and  defense  which  might  have  been  but  were  not  presented.  Stconiz 
V.  MuUer,  Sl'O 

6.  Where  the  owner  of  lands  has  brought  suit  to  recover  damages  for 
property  as  well  as  present  damages,  alleged  to  have  resulted  thereto 
from  the  erection  of  a  dam  and  changes  in  the  flow  of  water,  he  can  not 
subsequently  maintain  an  action  to  recover  damages  for  the  depreciation 
in  the  value  of  his  land.     Id,,  320 

6.  The  recovery  of  merely  nominal  damages  in  the  first  action  does 
not  warrant  the  presumption  that  the  question  of  permanent  injury  was 
not  considered  by  the  jury.     Id. ,  320 

7.  Upon  a  second  appeal,  the  decision  of  the  Supreme  Court,  on 
appeal  from  the  former  decision  of  this  court,  is  conclusive  of  the  ques- 
tions then  involved.     C,  M.  d^  St.  P.  Ry,  Co,  v.  Snyder,  476 

8.  A  record  of  dismissal,  unless  it  appears  otherwise  therein,  is  a  bar 
to  a  second  appeal.     Evans  v.  The  People,  616 

FRAUD— See  Powers,  3:  Practice,  33;  Replevtn,  2;  Trespass,  2. 

1.  A  re-sale  of  goods  to  the  vendor,  the  possession  remaining  with 
the  vendor,  is  void  as  to  a  subsequent  bona  fide  purchaser  without  no- 
tice.    Lapp  v.  Piiioier,  '  169 


Index.  673 

FRAUD.     Continued, 

2.  General  representations  made  by  a  vendor  as  to  the  value  of 
property  he  offers  for  s^le,  will  not  be  regarded  as  evidence  of  a  fraud- 
ulent intent  except  in  extreme  cases.     Welling  v.  Schiller,  284 

3.  In  an  action  on  a  promissory  npte  given  in  |»aympnt  for  certain 
shares  of  the  capital  stock  of  a  corporation,  it  is  held:  That  the  court 
below  properly  sustained  a  demurrer  to  special  pleas  of  failure  of  con- 
sideration by  reason  of  fraudulent  representations,  the  allegations  of 
fraud  being  insufficient  to  show  failure  of  consideration*     Id,,  284 

4.  The  mere  suppression  of  facts  as  to  his  financial  standing  by  a 
purchaser  of  goods,  is  not  fraudulent,  unless  his  intention  is  to  obtiiin 
possession  of  the  goods  and  not  pay  for  them.    Lewis  v.  RetickeVj        601 

GAMING. 

1.  An  agreement  to  sell  a  certain  number  of  shares  of  the  capital 
stock  of  a  street  railway  company  at  a  stipulated  price,  if  taken  on  or 
before  a  future  date,  is  to  be  regiirded  as  a  contract  giving  the  option 
to  buy  such  shares  of  stock  at  a  future  time.  It  is,  therefore,  within 
the  prohibition  of  Sec.  loO  of  the  Criminal  Code.     Schneider  v.  Turner,  ' 

220 

2.  The  instrument  in  question,  in  the  case  pre^nted,  can  nol  be  re- 
garded merely  as  a  proposition  which  could  be  accepted  if  not  with- 
drawn within  the  time  limited.  The  word  *' agree"  imports  a  con- 
sideration, and  it  is  not  competent  for  the  plaintiffs  by  averment  and 
parol  evidence,  to  show  a  want  of  consideration.     Id.^  220 

3.  When  such  a  contract  is  precisely  within  the  letter  and  spirit  of 
the  statute  it  is  void,  without  regiird  to  the  question  of  intent.     Id., 

220 

4.  The  loser  of  money  lost  in  such  gaming  as  is  prohibited  by  Sec. 
130,  Criminal  Code,  may  maintain  an  action  for  its  recovery.  New 
York  and  Chicago  Grain  and  Stock  Exch.  v.  Mellen,  656 

5.  Traffic  in  differences  which  are  determined  by  chance  is  gaming 
within  the  meaning  of  Sec.  130,  Criminal  Code.    7(2.,  556 

HIGHWAYS. 

1.  In  proceedings  under  Sec.  8,  Chap.  121,  R.  S.,  it  is  not  necessary 
to  seek  the  consent  of  the  owner  of  land  through  which  the  proposed 
ditch  is  to  be  cut,  where  he  has  shown  himself  by  his  acts  to  be  opposed 
to  the  same.     Ch-^plin  v.  Highwatf  Commissioners,  643 

2.  The  adjudication  of  the  justice  and  jury  as  to  the  necessity  of  the 
drain  and  th")  damage  done,  is  final.    Id.j  643 

3.  The  statute  allows  proceedings  to  be  instituted  and  carried  on  for 
the  purpose  of  carrying  off  the  water  from  a  highway  without  reference 
to  whether  there  is  a  slough  or  pond  therein,     /rf.,  643 

4.  Where  the  center  of  a  road  is  coincident  with  a  town  line,  and 
one  town  has  charge  of  the  same  by  allotment,  it  may  maintain  pro- 
ceedings under  the  statute  in  the  names  of  both  towns,  at  least  until 
objection  is  made  by  the  commissioners  of  the  other  town,  a  private 
party  having  no  right  to  object-    Id,,  643 
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HIGHWAYS.-    Continued. 

5*  In  the  chj^  presented  the  evideooe  doe^  not  sbov  that  the  pr:- 
ceedings  were  solely  for  the  benefit  of  third  persons-    /tf.y  64J 

HUSBAND  AND  WIFE— See  Descent,  1;  Etidesce,  S;  Practice,  24. 

INJUNCTIONS— See  Board  of  Trade,  4;  Fixtcres,  1;  JrRiM>icno:^,  2; 
Municipal  Corporations,  4,  5- 

1.  A  judgment  for  daisa^^  assessed  on  the  dissolntion  of  an  injanc- 
tion,  ran  not  be  supported  on  appeal,  nnless  the  eTideoce  authorizing  it 
is  prewrved  in  the  record,     lieieh  v.  BerdeL  2»v> 

2.  Upon  the  dissolution  of  an  injuncrion  restrainini;  the  proeaecati*'^n 
of  cerbiin  suits  before  a  ju-jtice  to  recover  rent,  it  is  improper  to  ass*»-< 
as  damages  the  amount  of  rent  involved  in  such  suits. unless  it  appe-^rs 
from  the  evidence  that  such  rent  became  lost  by  reason  of  the  in ju  ac- 
tion.    Rosenthal  y.  Boas,  4;0 

3.  Upon  the  dissolution  of  an  injunction  the  opinion  of  an  attorney 
as  to  the  reasonable  value  of  his  servicef>,  is  an  insuflieient  basis  for  an 
allowanca  for  soIicitor*s  fees.  Only  the  usual  and  customary  fee  pi.iid, 
or  for  the  payment  of  which  the  defendant  has  become  liable,  should  U> 
allowed.     Id.,  A^O 

4.  Courts  of  chancery  have  no  jurisdiction  to  enjoin  criminal  or 
quasi  criminal  prosecutions.     Skakel  v.  Roche,  A2S 

5.  This  court  affirms  a  decree  dismissinira  bill  to  restrain  the  mayor 
and  chief  of  police  of  the  city  of  Chicago  from  interfering  with  the 
complainant  in  conducting  a  saloon,  and  from  prosecuting  bim  under 
ordinances  which  he  alleges  to  be  void.    Id,,  4:23 

INSOLVENCY-See  Assignments. 

1.  A  director  of  an  in:solvent  corporation  can  not  apply  its  assets  to 
the  payment  of  a  claim  due  himself  to  the  exclusion  of  other  creditors. 
Adams  v.  Cross  Wood  Printing  Co.,  313 

INSTRUCTIONS— See  Appeal  and  Error,  8,  9.  14, 15;  Attachments,  'Si 
Dogs.  2;  Landlord  and  Tenant,  9;  Municfpal  Corporations,  6; 
Malicious  Prosecution,  4;  Personal  Injuries,  4,  6;  Sales,  5; 
Trespass.  2. 

1.  It  is  a  matter  of  discretion  with  the  court  to  fd^e  instructions 
cautioning  the  jury  against  prejudice  toward  one  party,  or  favor  to  the 
other.     Birmingham  F.  Ins.  Co.  of  Pitts,  v.  Puirer,  17 

2.  Appellnnt  can  not  complain  of  the  refusal  of  the  court  to  give  in- 
structions asked,  when  every  material  issue  in  the  case  was  fully  and 
properly  submitted  to  the  jury  by  instructions  prepared  by  the  court. 
Id.y  17 

3.  It  is  proper  to  refuse  instructions  touching  an  issue  which  is  im- 
material upon  the  theory  of  the  case  as  tried.  Village  of  Jefffrson  v. 
Chajmian,  43 

4.  The  court  may  properly  refuse  to  give  instruction  which  states 
an  abstract  proposition  of  law.     Ames  v.  Moir  <!t  Co.,  88 

5.  Where  the  evidence  is  conflicting  and  there  is  no  clear  prepon- 
derance, unless   each  instruction  on  behalf  of  the  successful  party  was 


Index.  G75 

^ — ■ ■ — ■ —    -        -  ,         , 

INSTRUCTIONS.     Continued, 
'    accurate  and  free  from  all  error  calculated  to  mislead  the  jury,  the 
judgment  must  be  reversed  and  the  cause  remanded.     Star  dt  Crescent 
Milling  Co.  v.  Thomas^  137 

6.  In  an  action  by  an  employe  of  the  defendant  corporation  to  re- 
cover daraagfes  for  a  personal  injury  resulting  from  the  fall  of  a  freight 
elevator  this  court  holds  that  an  instruction,  which  purports  to  direct 
the  jury  as  to  all  the  elements  necessary  to  a  recovery  by  the  plaintiff, 
improperly  assumed  material  fact^  in  controversy  and  ignored  essential 
issues  of  the  case.    Id.,  137 

7.  An  instruction  which  purports  to  embrace  every  element  essential 
to  a  recovery,  is  defective  if  any  material  element  is  omitted.  Lapo  v. 
Pinover,  169 

8.  It  is  improper  for  the  court,  in  giving  instructions,  to  pass  upon 
the  facts  of  the  case.     Hunter  v.  Mnthewsotiy  192 

9.  It  is  proper  to  refuse  an  instruction  on  an  immaterial  issue,  or 
one  that  has  no  basis  in  the  evidence,    iitory  v.  Carter,  287 

10.  It  is  improper  to  submit  an  instruction  touching  a  point  upon 
which  no  evidence  was  introduced.  Security  Ins.  Co.  v.  Mvtte,  324; 
III.  Muf.  Ins.  Co,  V.  Mette,  330 

11.  An  instruction  stating  an  abstract  principle  of  law  which  is 
pertinent  to  the  case,  can  not  be  assigned  as  erroneous,  unless  it 
has  a  tendency  to  mislead  the  jury.     C,  dt  X,  W.  Ry.  Co.  v.  Johtistn^ 

351 

12.  The  law  of  another  State  is  matter  of  fact  to  be  determined  by 
the  jury  from  the  evidence  introduced.  An  instruction  stating  the  law 
of  another  State  would,  therefore,  be  improper.     Id.^  351 

13.  It  is  the  sole  province  of  the  jury  to  determine  the  weight  of 
evidence,  and  to  consider  conflicting  evidence,  without  assistance  from 
the  court.     C.  dt  N,  W.   Ry,  Co.  v.  Dunleavy,  '  438 

14.  It  is  proper  to  refuse  an  instruction  to  the  effect  that  positive 
evidence  as  to  the  occurrence  of  a  fact  is  entitled  to  greater  weight 
than  negative  evidence  regarding  it.     Id.,  ^i8 

15.  It  is  proper  to  refuse  an  instruction  which,  in  effect,  tells  the 
jury  to  believe  the  witnesses  for  one  party  and  to  disbelieve  those  of  the 
other  party  to  the  cai«e  on  trial.     Id.,  438 

16.  An  instruction  touching  an  irrelevant  matter  should  be  refused. 
Id.,  438 

17.  It  is  proper  to  refuse  an  instruction  which  correctly  states  a  rule 
of  law  applicable  to  the  case,  which  finds  appropriate  expression  in 
other  instructions  given.     Id.,  438 

18.  An  instruction  stating  the  rule  as  to  comparative  negligence  is 
defective,  unless  it  requires  the  jury  to  compare  the  negligence  of  the 
respective  parties  and  from  such  comparison  determine  whether  the  one 
is  slight  and  the  other  gross.     C,  M.  dt  St.  P,  By.  Co,  v.  Mason,    450 

19.  Where  the  evidence  is  conflicting  and  the  case  one  which  appeals 
strongly  to  the  sympathy  of  the  jury,  the  instructions  must  be  accurate 
and  clear.    Id,,  450 

20.  In  an  action  by  the  father  against  a  railroad  company  to  recover 
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damages  for  causing  the  death  of  a  child  of  tender  years,  it  is  held: 
That  the  instructions  for  the  plaintiff  im prop  Tly  ignored  the  ques- 
tion of  the  father's  negligence;  and  that  this  error  was  not  corrected 
by  the  instructions  given  for  the  defendant.    Id.j  450 

21.  In  an  action  to  recover  damages  for  a  personal  injury,  it  is 
proper  to  instruct  the  jury  that,  in  estimAting  the  plaint  iff  *s  damages 
they  may  take  into  consideration  the  permanent  character  of  the  injury, 
although  there  is  no  averment  of  permanent  injury  contained  in  the 
declaration.  Nor  can  the  defendant  object  that  such  an  instruction 
leaves  the  jury  to  find  damages  for  the  probable  effect  of  the  injury. 
A'.  C.  City  By.  Co,  v.  Gastka,  518 

22.  In  the  case  presented,  an  instruction  touching,  the  preponder- 
ance of  the  evidence  and  credibility  of  witnesses,  is  approved  by  thi< 
court.    Id.,  .61^ 

23.  It  is  proper  in  an  instruction  to  refer  the  jury  to  the  declaration 
for  a  statement  of  facts  necessary  to  charge  the  defendant  with  liability, 
/rf.,  ,  518 

24.  It  is  not  error  for  the  court  to  modify  an  instruction  when  the 
effect  is  simply  to  express  the  law  applicable  to  the  case.  Lewis  v. 
Beticker,  601 

25.  The  appellant  can  not  complain  of  an  instruction  given  at  the 
request  of  the  appellee,  which  is  substantially  like  one  given  upon  his 
own  request.     City  of  Bockford  v.  Falver,  604 

26.  It  is  error  to  give  an  instruction  having  no  basis  in  the  evidence. 
Bensley  v.  Biockicay,  410 

27.  An  instruction  having  no  basis  in  the  evidence  is  erroneous. 
Taylor  v.  War^^en,  655 

28.  Where  the  instructions  given  ignore  the  real  iessues  involved  in 
the  case  this  court  Will  reverse,     /d.,  655 

INSUUANCE— See  Pleading,  3. 

1.  In  an  action  on  a  policy  of  fire  insurance  the  amount  of  loss  is  a 
question  for  the  jury,  and  the  recovery  is  not  limited  to  the  amount 
stated  as  the  loss  in  the  notary's  certificate.  Birmingham  Fire  In- 
surance Co.  of  Pitts.  \.  Puher,  17 

2.  The  opinion  of  a  witness  as  to  the  quantity  of  the  goods  burne<l, 
formed  from  an  inspection  of  the  debris,  is  inadmi^ffibl  \    Id.,  17 

3.  In  an  action  involving  the  right  of  the  plaintiff  to  recover  on  a 
policy  of  fire  insurance,  the  Supreme  Court  having  reversed  the  judg- 
ment on  the  ground  that  this  court  had  failed  to  certify  whether  a  sub- 

equent  policy  was  issued  in  lieu  of  the  policy  in  question,  it  is  held: 
That  said  subsequent  policy  was  not  so  issued;  that  the  defendant  issued 
said  policy  and  paid  the  loss  thereunder  to  a  third  person  claiming 
under  a  fraudulent  sale  under  a  mistake  of  law;  and  that  a  decree  set- 
tling the  rights  of  the  plaintiff  and  such  third  person,  furnishes  no 
element  of  estoppel  that  can  be  invoked  by  the  defendant  in  this  action. 
Scammon  v.  Conn.  Union  Assurance  Co.,  74 

4.  A  condition  in  a  policy  of  insurance  providing  for  a  forfeiture  in 
case  of  the  fall  of  th(i  building  insured,  will  not  be  construed  as  working 
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a  forfeiture  upon  the  fall  of  a  part  of  the  building.     Security  Ins.    ^o. 
V.  Mette,  324 

5.  Where  the  building  insured  is  on  leased  land,  a  failure  to  disclose 
such  fact  will  work  a  forfeiture  under  a  condition  requiring  it  to  be 
written  in  the  policy.    Id.,,  324 

6.  In  the  case  presented,  the  broker  who  procured  the  insurance  in 
question  acted  as  the  agent  of  the  assured.  The  mere  delivery  of^  the 
policy  and  payment  to  him  of  a  commission  did  not  constitute  him  the 
agent  of  the  defendant.    Id.^  324 

7.  The  employment  of  an  adjuster  by  the  defendant  before  it  knew 
the  plaintiff's  title  was  not  a  waiver  of  the  condition  as  to  title.    Id., 

324 

8.  In  an  action  on  a  policy  of  fire  insurance,  it  is  held:  That  the 
question,  whether  the  policy  was  revived  or  continued  in  force  after  a 
forfeiture  is  unimportmt,  the  plaintiff  having  failed  to  charge  the 
defendant  with  notice  of  such  facts  as  would  prevent  a  forfeiture  under 
the  condition  as»to  title;  and  that  the  broker  who  procured  the  in>:uc- 
ance  in  question  acted  as  the  agent  of  the  assured.  III.  Mut,  Ins.  Co.  v. 
Mefte,  aSO 

9.  Where  wearing  apparel  which  is  described  in  the  policy  of  insur- 
ance as  contained  in  a  certain  building,  is  destroyed  several  months 
after  its  removal  from  its  ordinary  place  of  deposit  to  a  place  where  the 
owner  is  for  the  time  being  residing,  it  is  not  covered  by  the  policy. 
Town  v.  Fire  Ass'n  of  Philadelphia,  433 

10.  The  ordinary  use  of  wearing  apparel  in  such  cases  does  not 
include  the  use  involved  in  long  journeys,  or  protracted  visits,  during 
which  it  may  be  exposed  to  risks  not  contemplated  by  the  insurer. 
Id.,  433 

11.  Where  the  agent  of  an  insurance  company  knew  that  a  house  was 
vacant  when  it  was  insured,  the  company  can  not  claim  a  forfeiture 
under  the  clause  providing  that  the  policy  should  be  void  in  case  of 
vacancy.     Germania  Life  Insurance  Co.  of  N.  Y.  v.  Klewer,         590 

12.  An  insurance  policy  providing  against  other  insurance  is  not 
affected  by  a  former  policy  which  has  become  void  by  reason  of  the 
vacancy  of  the  premises.     Id.,  590 

INTEREST— See  Appeal  and  Error,  17. 

JUDGMENTS  AND  DECREES— See  Assignments,  3,  4;  Corporations, 
12;  EvroENCE,  9,  11;  Forcible  Entry  and  Detainer,  3;  Injunc- 
tions, 1;  Landlord  and  Tenant,  2;  Practice,  14;  Real  Prop- 
erty, 1. 

1.  The  practice  of  entering  judgment  by  confession  upon  warrant  of 
attorney  without  process  in  actions  of  tort  did  not  obtain  at  common 
law.     Wilier  y.  French,  76 

2.  Where  a  defendant  in  a  suit  at  law  has  neglected  to  make  his 
defense,  he  can  not  have  relief  in  equity  from  a  judgment  which  includes 
usurious  interest.     Sulliran  v.  Niehoff,  421 
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JURISDICTION— See  Actions,  3;  Forcible  Entry  and  Detainer,  2; 
Injunctions,  4j  Removal  of  Causes,  1,  2:  Waiver,  I. 

1.  This  court  has  no  jurisdiction  of  an  appeal  from  an  order  stayin^r 
proceedinsrs  on  an  ori^'inal  bill,  until  the  issues  ehoald  be  made  upon  a 
cross-bill,  and  until  the  further  order  of  the  court.     Curtis  v.  IVilliamft, 

311 

2.  Such  an  order  in  not  an  injunction  within  the  meaning  of  the  act 
of  June  14,  1887.     /</.,  311 

3.  ThiB  court  dismisses,  for  want  of  jurisdiction,  an  appeal  from  an 
order  of  the  County  Court  directing  an  assignee  to  execute  and  deliver 
a  quit  claim  deed  of  certain  real  property.  Dacis  v.  Chicago  Dork- 
Co.,  669 

JUSTICES— See  Practice,  7,  8. 

LANDLORD  AND  TENANT— See  Forcible  Entry  and  Detainer;  In- 
junctions, 2. 

1.  Where  a  lease  contains  a  covenant  on  the  part  of  the  lessee  not 
to  assign  without  the  lessor's  assent,  an  assignment  with  such  assent 
does  not  discharge  the  liability  of  the  guarantor,  although  such  assign- 
ment was  without  his  knowledge.     Dietzv.  Schmidt,  114 

2.  In  the  ca«e  presented,  it  is  held:  T'lat  an  agreement  between 
the  lessor  and  the  guarantor  that  the  question  of  the  liability  of  the 
latter  should  abide  the  final  judgment  in  a  certain  suit,  contemplated  a 
judgment  rendered  on  the  merits,     /rf.,  114 

3.  While  all  the  different  occupants  of  premises  included  within  a 
single  lease  may  be  joined  in  an  action  of  forcible  entry  and  detainer, 
the  recovery  against  an  individual  defendant  must  be  limited  to  such 
portion  of  the  premises  as  is  actually  withheld  by  him.  UumphrevHU 
V.  Da  vis  f  142 

4.  The  insertion  in  a  lease  of  the  number  of  the  house  intended  to 
be  demised  is  proper,  although  by  parol  authority.     BulkleyY.  Lerine, 

145 

5.  Where  a  lessee  in  possession  makes  valuable  improvements  with 
the  knowledge  of  the  lessor,  and  on  the  faith  of  an  oral  promise  by  the 
latter  to  execute  a  lease  extending  the  term,  the  making  of  such  im- 
provements constitutes  such  part  performance  as  will  take  tlie  case  out 
of  the  statute  of  frauds.     Morrison  v.  Herri ck,  339 

6.  In  such  a  case  a  bill  lies  for  a  specific  performance  of  the  oral 
agreement  for  a  lease.    Id.,  339 

7.  '  In  the  case  presented,  a  demurrer  to  the  cross-bill  filed  by  sub- 
sequent lessees  was  properly  sustained.    Id,,  3,39 

8.  The  possession  of  a  tenant  is  constructive  notice  of  his  rights  to  a 
subsequent  lessee.     Id,,  839 

9.  In  an  action  to  recover  damages  for  overloading  and  breaking 
down  the  plaintiff  *8  building,  while  occupied  by  the  defendants  as  ten- 
ants, it  is  held:  That  an  instruction  which  ignored  the  question  of 
notice  of  structural  weakness,  if  any.  was  improperly  given;  that  an 
instruction  asked  by  the  defendants  was  improperly  modified  so  as  to 
require  them  to  show  affirmatively  that  the  fall  was  not  due  to  their 
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negligence;  that  certain  other  instructions  were  defective;  and  that  the 
defendants  had  the  ri(?ht  to  have  submitted  to  the  jury  the  question 
whether  the  plaintiff,  her  agent,  or  other  tenants,  had  exercised  due 
care  in  loading  the  building.     Sheer  v.  Fisher^  464 

10.  A  tenant  is  only  liable  for  causing  a  permanent  injury  to  the 
demised  premises  over  and  above  the  ordinary  wear  and  tear,  when 
such  injury  is  caused  by  his  wrongful  act  or  negligence.    /(/.,  464 

11.  In  an  action  by  a  tenant  to  recover  rent  from  sub-tenants,  it  is 
held:  That  the  question  whether  there  was  an  agreement  for  the  can- 
cellation and  surrender  of  the  lease  was  a  question  for  the  jury,  and 
that  there  was  no  such  destruction  of  the  rooms  leased  by  defendants  as 
would  operate  to  determine  the  lease,  even  if  their  destruction  would 
have  that  effect.     Turner  v.  'Mantonya^  5C0 

12.  Where  a  lease  has  been  terminated  by  notice  and  an  action  of 
forcible  detainer  successfully  prosecuted,  the  landlord  can  not  maintain 
an  action  for  installments  of  rent  which  would  have  become  due  had  the 
lease  continued  in  force.     Johannes  v.  KieJgaaft  576 

13.  In  the  case  presented,  the  covenant  to  pay  rent  did  not  continue 
in  force  after  the  lease  was  terminated  by  notice  and  pending  the  action 
of  forcible  detainer,     /d.,  576 

LIBEL  ANP  SLANDER. 

1.  Words  spoken  of  one  in  his  office,  trade,  profession  or  business, 
which  tend  to  impair  his  credit,  or  charge  him  with  fraud  or  indirect 
dealings,  or  with  incapacity,  and  that  lend  to  injure  him  in  his  trade, 
profession  or  business,  are  actionable  without  proof  of  special  damages. 
McDonald  v.  Lord  *fi  Thomas^  HI 

2.  A  letter  stating  that  the  writers  have  been  applied  to  by  an  adver- 
tising agent  to  insert  in  a  certain  paper  the  advertisement  of  the  person 
addressed  and  have  had  to  decline  it,  but  will  be  glad  to  receive  it 
**  direct,  or  through  any  responsible  agency,"  conveys  the  idea  that  the 
agency  in  question  is  not  responsible.     Id,,  111 

3.  In  an  action  for  slander,  where  the  declaration  contains  words, 
some  of  which  are,  and  some  of  which  are  not,  t^landerous  per  se,  it  is 
error  to  instruct  the  jury  that,  in  order  to  entitle  the  plaintiff  to  recover, 
it  is  sufficient  to  prove  the  slanderous  words  in  some  one  or  more  of  the 
statements  contained  in  the  declaration.     Eoby  v.  Murphy,  394 

4.  It  is  error  to  leave  the  jury  to  determine  what  words  are  slander- 
ous, that  question  being  for  the  court,     /(f.,  394 

5.  The  words  **  bitch  "  and  **  slut,"  where  applied  to  a  woman,  and 
taken  in  their  common  acception,  are  not  actionable  per  ee.    Id.,    394 

LICENSES— See  Brokers,  1,  2. 

1.  Where  one  engaged  in  the  sale  of  spirituous  liquors  fails  to  take 
out  the  required  license,  he  does  not  become  indebted  to  the  city  for  the 
amount  of  the  license  fee.    City  of  Chicago  v.  Enright,  559 

LIENS— See  Equity,  2,  3;  Factors,  1,2,  3. 

1.    An  attorney  is  entitled  to  a  lien  for  a  general  balance  of  account 
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on  papers  which  have  come  into  his  bands  in  the  course  of  his  profe«- 
sionai  employment.     Sanders  v.  Seriye,  LbS 

2.  In  the  case  presented,  it  is  held:  That  certain  letters  and  the 
action  of  the  parties,  constituted  a  contract  for  services  in  the  Appellate 
Court  only;  that  the  appellees  are  entitled  to  a  lien  on  the  bond»  in 
question  for  their  fees  for  services  in  the  Supreme  Court;  and  that  the 
evidence  is  sufficient  to  sustain  the  allowance  by  the  court  below,     id., 

LIMITATIONS— See  Actions.  3. 

1.  An  additional  count  in  which  the  plaintiff's  cause  of  action  is 
merely  restated  does  not  warrant  plea  of  the  statute  of  limitations, 
although  filed  after  the  time  limited  for  the  commencement  of  the  suit. 
Blanchard  v.  L.  S,  <&  M,  S.  Rtf,  Co.,  *J2 

2.  There  may  be  a  contract  in  writing  although  it  contains  do  ex- 
press  promise  to  pay  the  consideration.  Where  a  state  of  facts  is 
acknowledged  in  writing  to  exist,  which  imports  an  obligation  to  pay, 
the  law  implies  a  promise,  but  the  contract  is  not  thereby  reduced  to 
parol.     Ames  Y.  Mori  d^  Co.,  ^ 

3.  The  limitation  provided  in  ^  375>  Criminal  Code,  applies  only  to 
criminal  prosecutions  by  indictment  or  otherwise.  It  has  no  appli- 
cation to  a  proceeding  to  collect  a  penalty.  Citg  qf  Chicago  v.  En- 
right,  569 

4.  The  statute  of  limitations  begins  to  run  from  the  dissoluticm  of  a 
partnership  as  to  an  action  to  settle  the  partnership  accounts.  Bich- 
ardson  v.  Gregory,  621 

MALICIOUS  PROSECUTION. 

L  Where  a  person  arrested  for  embe7zTement  is  discharged  because 
of  a  compromise,  and  not  because  of  his  innocence,  there  is  no  founda- 
tion for  an  action  for  malicious  prosecution.     Fadner  v.  Filer,        506 

2.  In  action  of  trespass  on  the  case  for  causing  the  arrest  of  the 
plaintiff  for  embezzlement,  the  complaint  having  been  made  by  the 
defendant  upon  his  personal  knowledge,  it  seems  to  be  doubtful  whether 
evidence  that  he  had  information  that  the  plaintiff  had  been  charged 
with  an  arrest  for  larceny,  embezzlement  or  forgery  is  admissible.  It 
seems  that  such  evidence,  if  admitted,  should  have  reference  to  matters 
of  recent  date,  and  that  it  should  have  been  relied  upon.     Id.,  506 

3.  Whether  the  advice  of  counsel  is  a  complete  defense  in  an  action 
for  malicious  prosecution  is  a  question  for  the  jury.     Id.,  506 

4.  It  is  improper  to  instruct  the  jury  that  actual  guilt  and  probable 
cause  must  concur  to  constitute  a  defense  in  an  iiction  for  malicious 
prosecution.     Id.,  506 

5.  In  the  case  presented,  it  is  held:  That  the  verdict  for  $8,000  was 
extravagant  and  unwarranted,  and  that  it  should  be  set  aside,  although 
there  was  a  remittitur  of  $2,000  by  the  plaintiff.     Id.,  506 

MANDAMUS— See  Railroads,  4. 

1.  A  writ  of  mandamus  w'lW  not  be  awarded  unless  the  petition 
shows  on  its  face  a  clear  right  to  have  the  thing  sought  by  it  donei 
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and  by  the  person  or  body  sought  to  be  coerced.     People  v.  City  of  Ch'- 
cagoi  217 

U.  The  court  exercises  a  discretion  in  granting  or  refusing  the  writ. 
Id,,  217 

3.  Upon  a  petition  for  a  mandamus  to  compel  the  city  of  Chicago 
to  lower  a  certain  sidewalk,  it  is  held:  That  the  petitioner  can  claim 
no  right  under  an  ordinance  not  set  out  in  the  petition;  that  the  time 
when,  the  place  where,  and  the  body  by  whom  the  alleged  ordinance 
was  passed,  with  a  recital  of  so  much  of  it  as  was  material,  should  have 
been  stated  in  the  petition;  and  that  the  time  when  the  walk  was  built 
should  also  have  been  stated.    /({.,  217 

MASTER  And  servant. 

1.  The  master  is  liable  for  a  personal  injury  caused  by  the  negli- 
gence of  a  third  person  in  piling  lumber  handed  him  by  a  servant  of 
the  mivster  for  that  purpose,  althoui?h  the  service  performed  by  such 
third  person  was  voluntary  and  without  compensation.  Andrews  v. 
Boedecker,  30 

2.  In  the  ca^^e  presented,  it  is  held:  That  the  relation  of  master  and 
servant,  as  respects  the  rights  of  third  persons,  was  esttiblifihed   when 

,  such  volunteer  was  allowed  to  assist  in  the  defendant's  work;  and  that 
the  motive  which  induced  him  to  perform  gratuitous  service  is  unim- 
portant.   Id.,  30 

MECHANIC'S  LIEN. 

1.  The  Supreme  Court,  having  remanded  a  case  involvinsr  mechan- 
ic's liens,  improperly  decreed  by  the  court  below,  for  this  court  to  con- 
sider other  errors  assigned,  it  is  held:  That  the  decree  should  stand 
affirmed  except  as  to  so  much  of  each  as  declares  a  lien  and  renders 
judgment  in  personam  agiiinst  the  defendant.     Swift  v.  Martin,      117 

2.  Where  an  original  contractor  has  failed  to  complete  his  contract 
and  a  sub-contractor  claims  a  lien  under  Sec.  45  of  the  statute,  the  peti- 
tioner is  not  required  to  set  out  the  original  contract,  nor  allege  that 
there  is  anything  due  the  original  contractor.     Doyle  v.  Munster,    130 

3.  Where  a  contract  for  labor  and  materials  to  be  used  in  the  erec- 
tion of  a  building  requires  a  certificate  from  the  architect  before  each 
installment  becomes  due,  a  bill  for  a  mechanic's  lien  can  not  be  main- 
tained, unless  it  appears  that  such  stipulation  has  been  complied  with, 
waived  or  excused  in  some  manner  recognized  by  law.  Wolf  v.  Mi- 
chaelis,  336 

4.  In  the  case  presented,  in  the  absence  of  any  allegation  thit  the 
architect  ever  issued  or  refused  to  issue  the  certificates  required,  or 
statement  of  any  matter  of  excuse  for  failure  to  secure  such  certifi- 
cates, the  evidence  touching  the  question  was  improperly  admitted.    Id., 

336 

5.  Upon  appeal  from  a  decree  for  a  mechanic's  lien,  it  is  held: 
That  it  may  be  fairly  inferred  from  the  evidence  that  the  appellant,  the 
owner  of  the  premises,  and  her  husband,  made  one  of  the  contracts  in 
question,  and  that  the  husband  acting  as  the  wife's  agent  made  th ' 
other  of  said  contracts.     Watson  v.  Carpenter^  492 
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6.  The  notice  required  by  Sec.  30,  Chap.  82,  R.  S-,  shoulJ  be  dated 
and  signed  by  the  per8on  claiming  a  mechanic's  lien.  Without  signa- 
ture the  notice  w  fatally  defective.     Wetenkamp  v.  BilligK  585 

7.  In  the  ca^^e  presented,  it  is  held:  Thait  the  contract  for  the  erec- 
tion of  the  building  constituted  the  mason  and  carpenter  joint  contract - 
on<;  that  parol  evidence  U  inadmissible  to  show  a  different  intention; 
and  that  a  paper  subsequently  signed  by  the  owner  only,  can  not  bo 
regarded  as  a  contract.     Id.,  585 

MORTGAGES — See  Former  Adjudication,  2;  Trust  Deed. 

1.  In  the  case  presented  it  Is  held:  That  a  strong  preFumption 
arises  that  the  former  relation  between  the  parties  of  mortgagor 
and  mortgagee  was  terminated  by  the  foreclosure  proceedings; 
that  the  testimony  to  overcome  such  presumption  must  be  strong, 
positive  and  convincing;  and  that  the  evidence  does  not  sustain  the 
contention  of  the  complainant  that  such  arrangement  was  continued  by 
parol  am^ement  made  pending  such  proceedings.  Wmdett  ▼.  Conn. 
Mill.  L.  Ins.  Co.,  68 

2.  Parol  evidence  to  establish  a  deed  absolute  on  its  face  as  a  mort- 
gage must  be  clear  and  convincing.    Strong  v.  Strottg^  148 

MUNICIPAL  corporations— See  Brokers,  1,  2;  Evidence,  20;  Ex- 
plosives, 1;  Injunctions,  5;  Mandamus,  3;  Riparian  Rights. 

1.  A  municipal  corporation,  incorporated  under  the  general  law,  is 
IJable  to  any  party  injured,  while- exercising  ordinary  care,  by  reason  of 
a  breach  of  its  duty  to  keep  its  streets  and  sidewalks  in  a  reasonnbly  safe 
CO  idition  for  traveling  in  the  ordinary  modes.     Village  of  Jefferson  v. 
Chapman,  43 

2.  A  municipal  corporation  can  not  es&ipe  liability  for  an  injury 
caused  by  the  use  of  defective  material  in  restoring  a  cross-walk  over  a 
ditch,  on  the  ground  that  the  work  was  done  by  an  independent  con- 
tractor, if  the  removal  of  the  walk  was  a  necessary  incident  of  the  work 
which  he  was  directed  to  perform.    Id.,  43 

3.  Where  it  is  sought  to  hold  a  municipal  corporation  liable  as  the 
direct  author  of  the  nuisance  complained  of,  notice  by  lapse  of  time  or 
otherwise  is  unnecessary.    Id.,  43 

4.  This  court  aifirms  a  decree  dismissing  a  bill  filed  by  a  gas  com- 
pany to  enjoin  a  municipal  corp<M:ation  from  interfering  with  the  com- 
plainant in  laying  gas  pipes  in  its  streets,  there  being  a  failure  of 
performance  on  the  part  of  the  complainant  within  the  time  limited  in 
the  ordinance  granting  it  the  right  to  lay  such  pipes.  Chi.  Gas  Light  d- 
Fuel  Co.  V.  Tottn  of  Lake,  346 

5.  Upon  a  bill  filed  by  a  gas  company  to  enjoin  a  municipal  corpora- 
tion from  preventing  the  complainant  from  laying  gas  pipes  in  the 
defendant's  streets,  it  is  held:  That  the  threat  on  the  part  of  the  defend- 
ant to  use  force  to  prevent  the  laying  of  pipes  by  the  complainant,  is 
suflScient  to  justify  the  interference  of  the  court,  if  the  complainant  is 
otherwise  entitled  to  relief;  that  the  complainant  was  justified  in  not 
applying  for  a  permit  to  lay  its  pipes;  that  the  ordinance  in  question 
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wajt  a  valid  grant  to.  the  complainant  of  the  right  to  lay  its  pipes  in  tho 
defe  )dant*s  streets  and  furnish  gi\s  to  its  inhabitants;  that  said  ordinai)ce 
was  accepted  and  acted  upon  by  the  complainant  within  a  reasonable 
time;  that  no  formal  acceptance  of  the  ordinance  was  necessary,  actn 
done  upon  its  faith,  in  furtherance  of  its  purpose,  by  virtue  of  it  and 
known  by  the  defendant  to  have  been  so  done,  being  bufficient  to  operate 
as  an  acceptance;  that  the  acts  of  the  complainant  must  be  regarded, 
under  the  evidence,  as  done  in  good  faith;  that  the  ordinance  and  its 
acceptance  constituted  a  valid  contract  between  the  parties,  which  was 
not  affected  by  the  attempted  rep:;al  of  the  ordinance;  and  that  the  case 
is  not  affected  by  a  former  ordinance  granting  exclusive  privileges  to 
another  compan}'.     Metropolitan  Gas  Co.  v.  VAlage  of  Hyde  Park, 

361 
6.  In  an  action  against  a  municipal  corporation  to  recover  damago» 
for  personal  injuries,  alleged  to  have  been  ciiused  by  negligence  in  fail- 
ing to  have  a  guard  or  rail  on  a  sidewalk  adjoining  a  bridge,  this  court 
affirms  the  judgment  for  plaintiff,  it  being  admitted  that  the  evidence 
tended  to  show  constructive  notice,  and  the  instructions  asked  by  the 
defendant  and  refused  by  the  court  having  failed  to  present  a  sound 
hypothesis  upon  which  to  biiso  a  verdict  for  the  defendant.  City  of 
Chicago  v.  FarrelU  52G 

NEGLIGENCE— See  Insthuctions,  18.  20;  Landlord  and  Tenant,  9, 
10;  Personal  In jUKiEs,  1-3;  Railroads,  1. 

1 .  It  is  for  the  jury  to  say  what  conduct,  or  what  acts,  constitute 
care  or  its  opposite.  Therefore,  answers  to  requests  for  special  find- 
ings as  to  special  acts  without  finding  as  to  the  ultimate  facts  of  care  r>T 
negligence,  are  merely  surplusage.     C.  c^  *V.  W.  By,  Co,  v.  Dunteary, 

438 

NEGOTIABLE  INSTRUMENTS— See  Banks,  1.  5. 

1.  A  promissory  note  given  in  payment  of  a  subscription,  or  to 
satisfy  a  promise  of  a  subscription,  to  the  funds  of  a  mission  church,  is 
upon  a  valuable  consideration.  If  such  note  is  discounted  and  the  pro- 
ceeds used  for  the  purpose  for  which  the  subscription  was  given,  tho 
maker  can  not  defend  On  the  ground  of  failure  of  consideration. 
Vierling  v.  Horton,  263 

2.  Wiirehouso  receipts  issued  by  others  than  those  designated  by  the 
statute  ajB  public  warehousemen,  have  a  quasi  negotiable  character. 
Northrop  v.  First  Nat,  Bank  of  Chicago,  527 

3.  The  assignee  of  such  a  receipt  without  notice  is  not  bound  by  a 
verbal  arrangement  between  the  parties,  touching  a  claim  of  the  party 
holding  the  property.     Id.,  527 

4.  In  an  action  of  replevin  by  the  assignee  of  such  receipt,  the  fact 
that  the  plaintiff  holds  other  securities  can  not  be  urged  i n  defense.     Id. . 

527 

NEW  TRIAL— See  Practice,  9,  25. 

1.  Newly  discovered  evidence  which  is  merely  cumulative  is  not 
sufficient  as  a  ground  for  a  new  trial.     Cooper  v.  Johnson,  504 


684  Appellate  Courts  of  Illinois. 

■ . ,..  — — —  * 

NEW  trial.     Continued. 

2.  On  a  motion  for  a  new  trial  based  on  the  absence  of  witnesses 
who  had  been  subpoenaed,  the  failure  of  the  party  calling  them  to  show 
whether  such  witnesses  absented  themselves  by  his  consent,  is  sufficient 
ground  for  refusing  a  new  trial.     N.  C.  City  Ry.  Co.  v.  Gastka,      518 

NOTICE — See  Factors,  2;  Landlord  and  Tenant,  8. 

PARTIES— See  Landlord  AND  Tenant.  3;  Practice,  b,  12,14.  31;  Trust 
Deeds,  1.  2. 

1.  Where  a  joint  verdict  against  two  defendants  must  be  set  aside  as 
to  one  of  them,  it  can  not  stand  as  to  the  other.     McGxllia  v.  Bishop^ 

53 

PARTNERSHIP— See  Contracts,  1;  Limitations.  4;  Practice,  16.  19. 

1.  In  an  action  to  recover  fees  for  legal  services,  this  court  affirms 
the  judgment  for  the  plaintiff,  although  it  appears  that  he  had  a  partner 
when  the  services  in  question  were  rendered,  there  being  nothinsr  to 
show  that  the  latter  was  to  share  in  the  compensation  for  such  services. 
James  T.  Hair  Co.  v.  Thorne,  502 

2.  A  specific  agreement  is  nqt  necessary  to  terminate  a  partner- 
ship; words  and  acts  implying  such  intention  are  sufficient.  Richard- 
son V.  Gregory^  621 

PENALTIES -See  Actions,  1,  2. 

PERSONAL  INJURIES— See  Evidence,  20;  Dogs,  1,  2;  Instructions,  6; 
Master  and  Servant,  1,  2;  Municipal  Corporations.  1,  2;  Rail- 
roads. 

1.  In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  causing  the  death  of  a  child,  it  is  held:  That  the  court  prop- 
erly overruled  a  motion  to  instruct  the  jury  to  find  for  the  defendant; 
and  that  the  questions  whether  the  deceased  was  in  t-he  exercise  of 
reasonable  care  and  whether  the  defendant  was  guilty  of  negligence, 
were  for  the  jury.     Chicago  City  By.  Co.  v.  Bobinson,  26 

2.  It  is  ordinarily  a  question  for  the  jury  whether,  under  the  cir- 
cumstances of  the  particular  case,  a  failure  to  stop  until  the  view  is 
clear  and  look  for  an  approaching  train  is  such  negligence  as  should 
defeat  a  recovery,     /rf..  26 

3.  Where  the  child  injured  is  in  the  exercise  of  ordinary  care  the 
question  whether  the  parent  was  negligent  doe^*  not  arise,     /d.,         26 

4.  In  an  action  by  an  employe  against  his  employer,  to  recover  dam- 
ages for  injuries  alleged  to  have  resulted  from  a  dangerous  act  out  of 
the  scope  of  his  employment,  which  he  was  ordered  to  perform  by  the 
defendant's  foreman,  while  employed  in  ano'her  State,  it  is  held: 
That  the  issues  of  fact  involved  were  fairly  submitted  to  the  jury;  that 
the  court  properly  refused  to  give  an  instruction  stating  the  law  of  the 
State  in  which  the  plaintiff*s  injuries  were  received;  and  that  the 
special  findings  were  not  inconsistent  with  the  general  verdict  for  the 
plaintiff.     C.  dt  N.  W.   By.  v.  Johnson,  351 

5.  Where  one  is  injured  by  falling  into  an  elevator  shaft  in  a  por- 
tion of  a  meat  market,  which  is  not  open  to  the  public,  he  can  not 
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PERSONAL  INJURIES.     Continued. 

recover  damages  therefor  unless  he  entered  such  part  of  the  premises 
upon  express  or  implied  invitation.     Turner  v.  Klehi\  391 

6.  In  the  case  presented  the  question  whether  it  was  proper  for  the 
plaintiff  to  go  to  the  place  where  he  wsvs  injured  except  upon  invitation, 
was  not  submitted  to  the  jury  by  the  instructions  given,     /d,  391 

PHARMACY. 

1.  Where  a  registered  pharmacist  is  employed  and  placed  in  charge 
of  a  drug  store,  he  becomes  personally  liable  for  the  statutory  penalty  if 
he  permits  one  who  is  not  a  registered  pharmacist,  as  assistant,  to  vend 
drugs,  medicines  or  poisons  in  his  store.     Hass  v.  The  People,         416 

2.  An  instruction  to  a  boy  to  sell  anything  in  a  drug  store  except 
poisons,  leaving  him  to  judge  what  are  poisons,  is  a  violation  of  the 
statute.    M,  416 

PLEADING— See  Appeal  and  Error,  20;  Divorce,  1;  Fraud,  3;  Land- 
lord AND  Tenant,  7;  Trust  Deeds,  2;  Variance,  1. 

1.  Where  the  justification  of  a  trespass  is  under  a  writ,  warrant  or 
other  process  of  a  court  of  record,  and  it  is  claimed  that  the  defendant 
has  been  guilty  of  any  illegal  conduct  or  undue  violence,  the  plaintiff 
should  reply  the  facts  or  new  assign  Matter  showing  that  the  defend- 
ant by  subsequent  misconduct  became  a  trespasser  ah  initio  should  be 
specially  replied.     McGillia  v.  Bishop t  53 

2.  A  copy  of  an  instrument  is  no  part  of  the  declaration  to  which  it 
is  attached.     Gossett  v.  Union  Mut.  Ac-  Ass* n,  266 

3.  In  an  action  on  a  certificate  of  membership  in  a  mutual  accident 
association,  it  is  held:  That  the  demurrer  to  the  declaration  contain- 
ing the  common  counts,  was  improperly  sustained;  that  allegations  in 
two  of  the  special  counts  that  the  membership  in  the  association  was 
sufficient  to  make  the  amount  named  in  the  certificate  by  the  payment 
of  two  dollars  each,  reduced  to  certainty  that  which  would  have  been 
uncertain;  and  that  the  special  counts  are  sufficient.     Id.f  266 

PLEDGES. 

1.  The  pledge  of  a  warehouse  receipt  as  collateral  security  for  a  note 
is  in  legal  effect  a  sale  to  the  pledgee,  for  a  valuable  consideration,  of 
the  property  called  for  by  the  receipt,  and  vests  in  him  the  legal  title 
thereto.     Uanchett  v.  Buckley^  159 

POWERS. 

1.  A  power  conferred  upon  a  party  adverse  in  interest,  or  upon  a 
third  person  who  acts  at  the  instance  of  such  party,  must  be  strictly 
pursued.     National  Bank  of  III.  v.  Baker ^  366 

2.  The  fact  that  collateral  securities  are  not  what  they  purport  to  be 
but  are  of  less  value  and  in  part  fraudulent,  does  not  justify  a  sale  under 
a  power  authorizing  a  sale  upon  their  depreciation  in  value.    Id,^    356 

3.  In  the  case  presented,  it  is  held:  That  the  power  of  sale  only 
applied  to  events  then  in  the  future;  that  the  fraud  in  question  did  not 
enlarge  the  power;  that  the  sale  was  unauthorized;  and  that  the  utmost 
claim  of  the  purchaser  is  to  be  subrogated  to  the  position  of  the  vendor, 
holding  the  policy  of  insurance  as  security  for  the  payment  of  the  origi- 
nal indebtedness.     Id.,  356 
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PRACTICE— See  Appeal  and  Eruor;  Nrw  Trial,  Assionjcents,  7,  8: 
DivoRCK,  2;  Costs,  1;  Bili*s  of  Review,  1;  Attachmeht,  3;  Appeal 
AND  Error;  Equity,  2,  3;  Sales.  4. 

1.  The  conrt  may,  in  its  discretion,  confine  counsel  within  reason- 
able limits  in  the  cross-examination  of  witnesses.  Birmingham  F. 
Ins.  Co.  of  Pitt  ft.  V.  Pnlrer,  17 

2.  The  record  can  not  be  amended  from  the  judge's  knowledge,  but 
only  from  his  minutes,  after  the  expiration  of  the  term.  In  re  Annie 
Bornett,  151 

3.  Where  an  action  commenced  before  a  justice  •  with  an  affidavit  of 
claim  iR  appealed  to  the  Circuit  Court,  the  defendant  is  not  required 
to  file  an  attid^ivit  of  merits  until  the  cause  is  reached  for  trial.  Mar- 
tin V.  Hochsfadter,  166 

4.  Where  the  appellee  has  joined  in  the  errors  assigned,  this  court 
has  jurisdiction,  although  the  appeal  might  have  been  confined  to  nar- 
rower issues.     Id.,  166 

5.  A  bill  should  not  be  dismissed  for  want  of  equity,  where  there  is 
merely  a  defect  of  parties.     Stelzich  v.  IVeidel^  177 

6.  Where  an  action,  commenced  before  a  justice  with  an  affidavit  of 
claim,  is  appealed  to  the  Circuit  Court,  the  defendant  is  not  required  to 
file  an  affidavit  of  merits  until  the  cause  is  reached  for  trial.  World\9 
Mfg.  Co.  V.  Woltz.  302 

7.  In  an  action  before  a  justice  of  the  peace,  if  the  plaintiff  or  his 
agent  does  not  appear,  the  justice  must  dismiss  the  suit,  unless  the 
defendant  consents  to  a  continuance.  The  rule  is  imperative,  and  the 
case  is  not  altered  by  the  fact  that  the  defendant  claims  a  set-off.  C«m- 
ningham  v.  Wright ^  334 

8.  Where,  in  the  absence  of  the  plaintiff,  the  justice  has  entered 
judgment  for  the  defendant,  and  the  latter  has  filed  a  transcript  in  the 
office  of  the  clerk  of  the  Circuit  Court,  a  motion  to  quash  an  execution 
issued  thereon  and  release  a  levy  thereunder  will  be  granted.  7d..  334 
.  9.  Where  a  party  desires  to  have  requests  for  special  findings  more 
fully  answered  by  the  jury,  he  should  move  the  court  to  send  them  back 
for  that  purpose.  In  the  absence  of  such  a  motion  he  can  not  assign  a 
failure  to  answer  certain  questions  as  a  ground  for  a  new  trial.  C.  dt 
N.  W.  Rt/.  V.  Johnson,  351 

10.  Where  a  case  is  tried  without  a  jury,  and  no  propositions  of  law 
are  submitted  to  be  held  by  the  court,  it  will  be  presumed  that  all  ques- 
tions of  law  were  correctly  decided.     Davis  v.  Phillips,  '^"^7 

11.  In  such  a  case,  if  the  evidence  is  conflicting,  and  the  finding  of 
the  court  below  is  not  manifestly  against  its  weight,  such  finding  is  con- 
clusive upon  this  court.     Id  ,  387 

12.  Where  two  or  more  are  sued  jointly  ex  eontrartu,  the  recovery 
must  be  against  all  or  none  of  the  defendants.     Brown  v.  Tuftle,    389 

13.  After  a  default  by  one  of  two  defendants  who  have  been  sued 
jointly  ex  contractu,  the  plaintiff  can  not  discontinue  as  to  the  other 
and  80  amend  the  declaration  as  to  change  a  joint  liability  to  a  several 
and  individual  one,  and  then  enter  judgment  without  notice  against 
the  defendant  who  has  suffered  a  defalilt.    Id.,  389 
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14.  After  Buch  material  amendment  a  refusal  to  allow  the  remaining 
defen(]>int  to  plead  to  the  declaration  as  amended,  is  error.     Id.,      389 

15.  Upon  the  reversal  of  a  decree  by  this  court  for  defect  of  parties 
and  the  filing  of  a  supplemental  bill  to  cure  5<uch  defect,  a  new  decree 
on  the  merits  is  necessary.     Lambert  v.  Hf/er»,  400 

16.  Under  a  rule  to  plead  by  a  day  fixed,  it  is  sufficient  to  plead  nf  ter 
the  day  so  fixed,  if  it  is  done  belx)re  default  is  asked.     Id.,  400 

17.  In  an  action  seeking  to  charge  two  or  mora  defendants  as  part- 
ners, Sec.  35,  Chap.  110,  R.  S.,  only  relieves  the  plaintiff  from  the  bur- 
den of  proving  joint  liability  **in  the  first  instance,*'  and  leaves  the 
defendants  at  liberty  to  disprove  it  without  first  dcnjing  it  by  plen. 
Benley  v.  Brockway,  -  410 

18.  In  such  a  case,  where  the  plaintiff  discontinues  as  to  certiin  of 
the  defendants,  it  is  error  to  deny  a  motion  to  strike  out  evidence  pre- 
viously admitted  of  admissions  by  one  of  them  to  charge  the  defendants 
as  partners.     Id.^  410 

19.  In  the  Ciise  presented,  the  court  should  have  allowed  the  remain- 
ing defendants  to  file  a  plea  of  set-off  after  the  discontinuance  as  to  the 
others.  Prior  to  that  time  they  could  not  plead  a  set-off  due  to  them- 
selves only.     Id.,  410 

20.  It  seems  to  be  unnecessary  to  ch  inge  the  pleadings  upon  a  dis- 
continuance as  to  part  of  the  defendants,  whom  it  is  sought  to  charcre 
as  partners  in  an  action  ex  contractu.     Id.,  410 

21.  Requests  for  special  findings  which  require  the  jury  to  answer 
merely  as  to  acts  or  omissions  which  may  or  may  not,  in  their  opinion, 
be  evidence  of  care  or  negligence,  and  from  their  answers  to  which, 
either  way,  the  court  can  not  say  as  matter  of  law  whether  care  or  neg- 
ligence is  the  result,  are  not  material  within  the  meaning  of  the  sbit- 
ute.     C.  dt  A.  W.  Rt/.Y.  Dunleacy,  48S 

22.  Complaint  of  irregularity  by  the  Circuit  Court  in  dismissing  an 
appeal  from  a  justice  for  want  of  prosecution,  is  too  late  when  made  at 
a  subsequent  term.     Hunt  y.  Baldwiny  446 

23.  An  appeal  by  part  of  the  defendants  from  a  justice's  judgment, 
when  the  appeal  is  perfected  by  filing  a  bond  with  the  clerk  of  the  Cir- 
cuit Court,  does  not  stand  for  trial  until  the  other  defendants  have 
been  brought  in,  or  have  entered  their  appearance.  Fergus  v.  Lohnwn, 

448 

24.  It  is  improper,  in  such  a  case,  to  dismiss  the  appeal  for  want  of 
prosecution,  until  all  the  defendants  have  thus  become  subject  to  the 
jurisdiction  of  the  court,     /d.,  448- 

25.  In  an  action  to  charge  two  defendants,  husband  and  wife,  jointly, 
for  commissions  on  the  sale  of  certain  real  estate,  it  is  held:  That  the 
plea  of  the  general  issue  relieved  the  plaintiff  from  the  burden  of  prov- 
ing the  joint  liability  of  the  defendants  in  the  first  instance;  and  that 
the  evidence  on  the  part  of  the  defendants  fails  to  disprove  joint  liability. 
Touhy  V.  Daly,  469 

26.  Upon  appeal  from  a  decree  granting  a  divorce,  it  is  held:  That 
the  court  properly  refused  to  admit  evidence  touching  a  defense  not 
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a.**-  i^rii  *\fr  ver  lit  ap;»ear«  to  be  ei:-?*!'*.  t'-.i«  rxir:  ri=  r.  c  rrr^r*** 
on  t.^at  gro'jcd,  a*  tt*-  q-iefction  v^  d>:  r^i^oi  isirv  x-'_r:  Jt-.:""-  l*^- 
r.  r-f/.  Co.  r.  [MGoJy^r,  \^f 

*2^.  Tli*  o-rt  dSrcii  an  orJ^r  d^nring  a  xaiti/E  t>  «e:  j.--i**a 
or  i*rr  ni'^n.:— injf  an  appe:*!  fr:ra  a  ;-2*t:5»  of  tb-*  pea??  f  pr  w^ar:  >f  rr?*- 
•r'-j'ion,  th*;  aii^vit  in  r3p;^»jrt  of  *d::i  m>:ij«  li?inz  ni-?rr  j  t*  a 
ir>f  ^rrnition  an-J  to  the  effrr-t  tf-4t  tbr*  a  pp«^I-:ii:t'«  ar:->r&^  •'a*  11.  an-i 
Kid  >;en  for  a  lonz  time  ur.a'^e  to  av.eni  to  ousiaea??,  a:  il^  uiae  :•€ 
fe  i?fj  <]>rai'«'^.      ThomoM  v.  Keltf-y,  4?1 

2t^.  Tue  %h ^wing-  mule  in  «up;^jrt  of  a  myilon  to  set  a?:de  an  orier 
di-mi«;Jiinjf  an  appeal   for  want  of  prj^ecution,  will  be  str:ci.r  scra'i- 

*X).  Uf/on  the  failure  of  appellant  to  file  his  brief*  within  the  timt 
rf'qiired  by  the  rule  of  thi?  court,  the  motion  to  rtrike  >^:^h  briefs  fro-c 
the  Jj'e?  and  affirm  the  jadgiuent  fehou'd  be  made,  if  praoti-j  ►>,  before 
th^;  ca-e  is  reached  for  argument.     Gowly  r.  Citjf  <^ LdiKf  IVw,      Ify'^ 

^:»1.  Where  the  decisions  of  the  Supreme  Court  are  condi^'ting,  tuis 
court  18  lx>und  by  the  latent  of  them.     B  ties  v.  Sandf,  552 

32.  The  non-joinder  of  one  of  the  defendants  in  the  Circuit  Court, 
on  appeal  from  a  ju-^tice,  can  not  be  assigned  for  error  after  a  trial  on 
the  merits  without  objection  to  such  non-joinder.     Id.,  552 

tiS.  Wh'.T'i,  in  an  action  of  debt  on  a  rep'eria  bond,  the  b.">nd  is 
Ftated  in  legal  effect  in  the  declaration,  it  is  unnecessary  to  prove  its 
exH!ution,  unless  it  has  been  denied  by  plea  veriSed  by  HlEdarit. 
JJf/rner  v.  Boffden,  573 

34.  The  change  by  the  plaintiff  of  an  action  of  replevin,  brought  to 
recover  grxKls  alleged  to  have  been  obtained  by  fraud,  to  an  action  of 
a.sHunip-^it,  of^raten  to  affirm  the  sale  as  to  all  the  goods  in  question,  and 
the  plaintiff  can  not  thereafter  defend  an  action  on  the  replevin  bond 
on  the  ground  of  fraud  in  the  purchase  of  the  goods.     Id.t  573 

PRINCIPAL  AND  SURETY— See  Bonds,  1,  2. 

KAILROADS. 

\.  In  an  action  against  a  railroad  company  to  recover  damages  for 
cau<<ing  the  death  of  the  plaintiff's  intestate,  wherein  this  court  upon  a 
foiraer  appeal  adjudged  the  plaintiff  to  have  been  a  trespasser,  it  is 
held:  That  the  evidence  fails  to  show  negligence  on  the  part  of  the 
defendant  so  great  a«  to  amount  to  wanton  and  wilful  misconduct;  and 
that  the  courr  properly  directed  a  verdict  for  the  defendant.  Blanchard 
v.  L.  S.  <£'  M.  S.  lit/,  Co.,  22 
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2.  In  an  action  agninst  a  railroad  company  to  recover  damages  for 
injuries  to  himself  and  to  bis  horse  and  wagon  at  a  highway  crossing 
this  court  affirms  the  judgment  of  the  court  below,  the  verdict  being 
fairly  supported  by  the  evidence  and  there  being  no  substantial  error 
committed  by  the  court.     C,  M.  dt  St,  P.  Ry.  Co.  v.  Maker,  24 

3.  A  railroad  company  can  not  discontinue  an  established  switch 
connection  with  a  coal  mine  merely  because  the  cars  of  another  com- 
pany may  be  taken  upon  its  line  over  such  swit^sh,  thereby  endangering^ 
its  property  and  the  lives  of  its  passengers  and  employes.  C  dt  A.  Ry. 
Co.  V.  Sufern,  404 

4.  Where  a  switch  connection  has  been  so  discontinued  a  petition 
for  mandamus  lies  to  compel  its  restoration.     Id.t  404 

5.  This  court  affirms  a  judgment  against  two  railroad  companies  for 
damages  for  causing  the  death  of  a  conductor  who  was  in  the  employ  of 
one  of  the  defendants,  two  juries  having  found  the  same  verdict  and 
there  being  no  sulistantial  error  in  the  record.  C,  M.  dt  St.  P.  Ry.  Co. 
V.  Snyder^  416 

6.  In  an  action  against  a  railroad  company  to  recover  damasres  for 
causing  the  death  of  a  workman  while  he  was  engaged  in  repairing  a 
viaduct  over  the  defendant's  track,  it  is  held:  That  certain  instructions 
were  properly  refused;  and  that  the  defendant  had  no  right  to  run  its 
trains  at  any  rate  of  speed,  at  the  point  and  time  in  question,  without 
warning  to  those  rightfully  engaged  in  repairing  said  viaduct.  C.  d- 
JV.  W.  Ry,  Co.  V.  Dunleavy,  43 S 

7.  Although  the  conductor  of  a  street  car  has  implied  authority  to 
keep  trespassers  off  the  car  under  his  control,  he  is  bound  to  have  due 
regard  for  life  and  limb.  His  employer  will  be  held  to  a  strict  account- 
ability for  any  reckless  or  wanton  abuse  of  his  authority.  iV.  C.  City 
Ry,  Co,  V.  Gasfkoy  618 

RATIFICATION— See  Agency,  4. 

REAL  PROPERIT — See  Assignments,  4,  5;  Brokers,  3,4;  Contracts, 
3,4;  Evidence,  21,  22;  Forcible  Entry  and  Detainer:  Former 
Adjudications,  5,  6;  Jurisdiction,  3;  Landlohd  and  Tenant; 
Mortgages. 

1.  Upon  a  bill  to  remove  a  cloud  from  the  title  to  certain  real  estate 
caused  by  a  contract  of  sale,  it  is  held:  That  the  decree  should  have 
required  to  be  kept  good  an  offer  contained  in  the  bill  to  return  a  pay- 
ment on  the  purchase  price  to  the  vendee;  and  that  it  was  improper  to 
give  the  clerk  of  the  court  authority  to  decide  what  were  the  existing 
liens  and  incumbrances,  and  to  pay  the  same,  if  the  vendee  should 
avail  himself  of  the  provision  of  the  decree  directing  him  to  pay  the  bal- 
ance of  the  purchase  money  to  the  clerk  and  take  a  conveyance  of  the 
premises  to  himself.     Wisfar  v.  Herting,  443 

« 

RECORDERS. 

1.    Prior  to  the  acts  of  May  31  and  June  16,  1887,  persons  engaged 

Vol.  XXVII  44 


690  Appellate  Courts  of  Illinois. 

RECORDERS.     Continued, 

in  the  business  of  making  abstracts  of  title  to  real  estate  wem  not  enti- 
tled to  have  acces-s*  to  original  instruments  and  to  books  of  records  in 
the  recorder's  ofBce,  to  make  abstracts  thereof  for  purposes  of  their  busi- 
ne.<?.     Scrihner  v.  Chnfte,  86 

2.  This  court  is  of  the  opinion  that  a  resolution  of  the  board  of  com- 
mij^sioners  of  Cook  County,  directing*  the  recorder  to  deny  the  use  of  his 
otfice  to  all  al>stract  firms,  companies  and  corporations,  for  the  purpose 
of  making  al^tracts,  was  unauthorized  and  Toid.     Id.,  36 

REMITTITUR— See  Appeal  AND  Erkob,  17;  Dogs,  2;  Malicious  Pros- 

ECLTION.   5. 

REMOVAL  OF  CAUSES. 

1.  A  Stite  court  loses  jurisdiction  of  a  removable  cause  upon  the  en- 
try of  an  order  of  removal,  and  cjin  only  re-acquire  jurisdiction  through 
an  order  of  the  Federal  court  remanding  the  cause  under  Sec.  5,  Act 
of  March  3,  1875.     Kramer  r.  Ferry,  479 

2.  Failure  to  file  a  transcript  of  the  record  in  the  Federal  court  does 
not  operate  to  re-invest  the  State  court  with  jurisdiction.  Hence  a 
certificate  of  the  clerk  of  the  Federal  court  to  such  failure,  even  if  a 
part  of  the  record,  does  not  authorize  the  State  court  to  proceed  with 
the  cause.     Id.,  479 

REPLEVIN — See  Nfgotiablk  Instruments,  4;  Practice,  33. 

1.  Where  there  has  been  a  breach  of  a  replevin  bond,  any  person 
injured  may  maintain  an  action  thereon  in  the  name  of  the  sheriff  to 
his  own  use.     Hanchett  v.  Buckley^  159 

2.  In  an  action  on  a  replevin  bond  wherein  it  is  claimed  that  the 
action  of  replevin  was  not  tried  on  its  merits  and  that  a  certain  bank, 
one  of  the  parties  for  whose  use  the  action  is  brought,  became  the  pur- 
chaser of  the  property  in  questio.i  by  accepting  a  warehouse  receipt  as 
collateral,  it  is  held:  That  the  burden  was  on  the  plaintiff  to  show  that 
the  bank  had  notice  of  the  fraud  in  the  original  purch;ise;  that  certain 
of  the  instructions  were  erroneous;  that  it  was  unnecessary  to  prove 
that  a  reforno  habendo  had  been  awarded,  it  being  admitted  by  the 
pleadings;  and  that  evidence  as  to  whether  the  note  secured  was  pre- 
sented to  the  indorser  and  whether  he  was  worth  the  amount  thereof, 
was  improperly  admitted.     Id.,  159 

3.  In  an  action  on  a  replevin  bond,  this  court  affirms  the  judgment 
of  the  court  below,  the  evidence  as  to  value  being  conflicting  and  the 
jury  iiaving  been  properly  instructed.     Kggers  v.  Hanchett,  429 

4.  In  an  action  of  replevin,  a  judgment  in  trover  for  the  conver- 
"^ion  of  part  of  the  goods  in  question  is  not  supported  by  a  verdict  which 
fa  Is  to  find  the  ownership  of  the  property.     Hews  v.  Wall^  445 

RESCISSION-See  Contracts,  5. 

RESTRAINT  OF  TRADE— See  Contracts,  6. 

RIPARIAN  RIGHTS. 

1.  A  municipal  corporation  can  not  maintain  a  bill  to  enjoin  the 
erection  of  a  building  or  buildings  on  premises  occupied  by  a  wharf 
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which  is  oMeged  to  extend  into  a  navigable  stream,  on  the  ground  that 
the  coiiij)Iai7iant  may,  at  some  future  time,  condemn  the  premises,  or 
part  thereof,  for  the  construction  of  a  bridge.     City  of  Chicago  v.  Seed, 

482 
2.     In  the  case  presentejj,  as  the  biJl  does  not  attack  nor  seek  to  dis- 
turb th«  actual  occupation  of  the  premises  for  purposes  of  a  wharf,  it 
must  be  presumed  thut  such  occupation  is  proper.     Id.,  482 

SALFJS — See  Factors,  2;  Frauds;  Powers,  2,  3. 

1.  A  contract  for  the  sale  of  a  stock  of  goods,  **  to  be  invoiced  at  cost 
and  as  agreed  upon,"  does  not  justify  a  rescission  because  of  the  failure 
of  the  vendor  to  produce  the  original  bills  of  certain  of  the  goods  on 
demand.     Kendal  v.  Youngs  174 

2.  In  the  case  presented,  an  instruction  to  the  effect  that  it  was  the 
duty  of  the  vendor  on  the  request  of  the  vendee  to  furnish  such  evidence 
of  cost  as  merchants  in  the  same  line  of  business  usually  have,  was 
erroneous.     Id.,  174 

3.  Where  a  sale  is  actually  intended,  and  is  made  in  the  usual  course 
of  business,  an  invoice,  or  other  instrument,  which  specifies  and  enu- 
merntcs  the  property  sold,  may  be  substituted  for  a  bill  of  lading  in 
constihiting  a  symbolical  delivery.     Hunter  v.  Mnthetcson,  192 

4.  In  an  action  to  recover  the  price  of  certain  regulators  for  gas 
laraoa,  manufactured  and  delivered  after  the  order  fur  them  was  coud- 
termand-'d,  the  trial  below  having  been  by  the  court,  it  is  held:  That, 
if  the  contention  of  the  defendant  that  a  continuation  of  the  test  upon 
which  the  order  and  warrant  were  based  resulted  in  failure,  is  well 
founded,  the  defendant  was  justified  in  rescinding  the  order;  and  that, 
in  the  absence  of  a  finding  of  facts  contrary  to  such  contention  and  in 
favor  of  plaintiff,  the  court  erred  in  refusing  to  hold  a  proposition  of 
law  bfised  upon  the  hypothesis  of  the  defendant.  Siemens-Lungren 
Gas  Illuminating  Co.  v.  Francis,  303 

5.  In  an  action  to  recover  the  contract  price  of  a  safe,  wherein  the 
defendant  contends  that  the  door  was  so  defective  as  to  rend<?r  the  safe 
useless,  this  court  holds  that  an  instruction  ba^^ed  upon  this  hypothesis, 
but  ignoring  the  question  of  notice  and  the  contention  of  the  plaintiff 
that  the  defendant  failed  to  close  the  door  properly,  was  improperly 
given.     Chicago  Safe  t^  Lock  Co.  v.  Cremen,  331 

6.  In  an  action  to  recover  the  purchase  price  of  cattle  bid  off  by  the 
defendant  at  an  auction  sale,  an  alleged  rescission  of  the  siile  being  the 
issue  presented,  it  is  improper  so  to  instruct  the  jury  as  to  throw  on  the 
plaintiff  the  burden  of  showing  that  he  still  keeps  the  cattle  ready  for 
delivery  to  the  defendant.     Chamberlain  v.  Bain,  634 

7.  An  auction  sale  is  not  executory,  but  is  completed  when  the  prop- 
erty is  knocked  down  to  the  purchaser.     Id.,  634 

8.  What  will,  or  will  not,  amount  to  a  sale,  is  a  matter  of  fact  to  bo 
determined  from  the  evidence,  and  depends  upon  the  intention  of  the 
parties  to  the  transaction.     Gould  v.  Warne,  651 

SET  OFF—See  Practice,  18. 
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SHEKIFF— See  Tkespass,  2. 

SLANDER— See  Libel  and  Slander. 

SPECIAL  FINDINGS— See  Personal  Injuries,  4;  Practice,  9,  20. 

SPECIFIC  PERFORMANCE— See  Landlord  and  Tenant.  6. 

STATUTES. 

1.  Where  general  words  in  a  penal  statute  follow  an  enumeration  of 
particular  cases,  such  words  are  held  to  apply  only  to  Ciises  of  the  same 
kind  as  those  expressly  mentioned.     Marquis  v.  Cit?/  of  CHcago,     2iA 

STATUTE  OF  FRAUDS— See  Contracts,  7;  Land[/)rd  and  Tenant,  5. 

STATUTE  OF  LIMITATIONS-See  Limitations. 

SUBROGATION— See  Powers,  3. 

TAXES-See  Equity.  1. 

1.  A  sale  of  lands  for  taxes  is  invalid  unless  th/?  county  clerk  has  made 
the  certificate  to  be  entered  of  record  as  required  by  Sec.  194,  Chap.  Pi*'* 
R.  S.  To  make  the  sale  valid  there  must  be  a  valid  precept.  Sank-eif 
V.  Seipp,  299 

2.  Where  a  tax  certificate  has  been  issued  on  an  illegul  sale  of  land 
for  tiixes,  a  court  of  equity  has  jurisdiction  of  a  bill  to  remove  the  cloud 
on  the  title.     Id.,  299 

3.  Upon  the  remanding  of  the  cause  the  court  below  may  deal  with 
deeds  issued  on  the  certificates  in  question  pending   this   proceedinpr 
Such  deeds  are  of  no  higher  validity  than  the  certificiitcs.     Id.,         299 

TKLKGRAMS— See  Practice,  26. 

TENDKR. 

1.  Where  the  agreements  between   confmcting  parties  are  mutual 
and  dependent,  neither  party  without  a  tender  of  performance   can 
demand   performance  of   the  other.     To  maintain  an  action   for  the 
recovery  of  the  purchase  price  of  an  article  agreed  to  be  sold   by  such  a 
contract,  it  is   necessary  to  aver  and  prove   performance  or  tender  of 
performance  by  the  plaintiff.     Mere  readiness  to  perform  is  insufiicien 
to  support  the  action.     Plumb  v,  Taylor,  2o8 

2.  In  the  case  presented,  it  is  held:  That  the  delivery  of  the  railroiul 
stock  in  question  to  a  trustee  in  escrow,  was  not  a  tender  to  the  defend- 
ant nor  a  full  performance  on  the  part  of  the  plaintiffs;  that,  upon  the 
expiration  of  the  trust,  the  defendant  was  under  no  obligation  to  take 
tliH  nect^ssary  steps  to  procure  possession  from  the'  trustee;  that  there 
was  no  such  renunciation  on  the  part  of  the  defendant  as  to  render  a 
tt'ndcr  unnecessary;  and  that  it  does  not  appear  that  there  Was  an  assign 
ment  from  the  receiver  of  the  firm  of  which  certain  of  the  plaintiffs  were 
members.     Id.,  ,  238 

TORTS. 

1.  The  keeping  of  explosives  unsafely  guarded  in  such  quantities  .is 
to  be  dangerous  to  persons  and  property,  in  euch  a  place  and  under 
such  circumstances  us  to  threaten  calamity  to  the  persons  and  property 
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of  others,  the  consequence  being  an  explosion  which  causes  damages  to 
the  person  or  property  of  another,  given  a  right  of  action  for  such  Jam 
ages  as  would  not  have  happened  in  the  absence  of  such  expIoRives. 
Wriffht  V.  C.  <^  iV.  FT.  Btf.  Co.,  *200 

2.  Where  a  number  of  causes  and  results  intervene  between  the 
first  wrongful  cau^e  and  the  final  injurioun  consequence,  which  are  such 
as  might,  with  reasonable  diligence,  have  been  foreseen,  the  last  as  well 
as  every  intermediate  result  is  to  be  considered  as  the  proximate  result 
of  the  first  wrongful  cause.     Id.,  200 

3.  In  the  case  presented,  it  is  held:  That  it  was  a  question  for  the 
jury  whether  the  damage  alleged  was  the  proxim.ite  consequence  of 
the  act  of  the  defendant  in  keeping  the  oils  in  its  building:  that  evi- 
dence tending  to  prove  that  the  floor  of  the  defendant's  building  wiis 
soaked  with  oil  was  improperly  excluded;  and  that  the  court  erred  in 
excluding  the  plaintiffs*  evidence  from  the  jury  and  in  directing  a  ver- 
dict for  the  defendant.     Id.,  200 

TRESPASS — See  EviDKNCB,  9;  Pleading,  1:  Raflroads,  7. 

1.  Where  the  declaration  states  a  case  of  tre-pass  de  h)ni$  aaporia- 
tist  the  wrongful  seizure  of  the  goods  and  chattels  described  is  the  gist 
of  the  action,  the  conversion  of  the  goodd  alleged  being  mere  matter  ot 
aggravation.     McGilUa  v.  Bishop,  53 

2.  In  an  action  of  trespass  against  a  sheriff  and  another  to  recover 
damages  for  an  alleged  wrongful  levy  on  a  stock  of  goods,  it  is  held: 
That  the  sheriff  may  justify  under  an  atUichment  writ  regular  on  its 
face,  although  the  subsequent  proceedings  were  without  jurisdiction 
because  of  an  insufficient  service  or  a  defective  return  by  the  sheriff; 
that  the  attachment  writ  and  evidence  tending  to  show  that  the  plaint- 
iff was  a  fraudulent  purchaser,  were  improperly  exclud<.'d:  that  the 
pleadings  furnished  no  foundation  for  the  contention  that  the  sheriff, 
by  turning  the  plaintiff  out  and  selling  the  g0^d8  under  a  void  execu- 
tion, became  a  trespasser  ah  initio;  and  that  evidence  touching  the 
value  of  the  good-will  of  the  plaintiff's  .business  was  improperly 
admitted  and  an  instruction  thereon  improperly  given,     /rf.,  53 

3.  If  a  fence  is  in  a  street,  any  person  may  remove  it  without  being 
guilty  of  trespass.     Brooke  v.  0^ Boyle,  384 

4.  Where  the  owner  of  land,  having  the  right  to  immediate  posses- 
sion, makes  entry  thereon  in  a  quiet  and  peaceable  manner,  or  without 
actual  force  or  violence,  he  is  not  liable  in  trespa^  to  one  who  hits 
neither  the  right  of  property  nor  to  the  possession.     Id.,  334 

TROVER— See  Replevin,  4. 

1.  The  plaintiff  can  not  recover  in  an  action  of  trover,  unless  he  had 
the  right  to  immediate  possession  of  the  goods  in  question  at  the  time  of 
their  conversion.    Lapp  v.  Pinover,  169 

TRUST  DEEDS— See  Agency.  2. 

1.  The  delivery,  without  a  written  assignment,  of  an  agreement 
and  trust  deed  to  a  third  person  who  has  paid  the  sum  secured  thereby, 
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at  the  request  of  the  grantor  in  the  deed,  constitutes  such  third  person 
the  equitable  assii,''ne?  thereof  and  entitles  him  to  maintain  a  bill  for 
foreclosure.     Sfclzich  v.  Weidel,  177 

2.  In  the  case  prenented,  it  is  held:  That  the  court  below  should 
have  directed  an  amendment  to  the  bill  so  as  to  make  others,  who  made 
advances,  parties  complainant,  and  the  assignor  of  the  agreement  and 
trust  deed  u  party  defendant;  that  the  bill  should  have  contained  an  al- 
legation that  the  complainant  had  elected  to  declare  the  whole  amount 
secured  by  tbe  trust  deed  due;  and  that  the  court  below  improperly  di*^^- 
mi«sed  the  bill  for  want  of  equity.     Id.^  \\1 

3.  Upon  a  bill  to  redeem  from  a  sale  under  a  power  in  a  trust  deeJ, 
it  is  held:  That  the  sale  was  of  a  character  wholly  unauthorized  ly 
the  power;  that  it  merely  amounted  to  a  private  sale,  though  public  in 
form;  that  the  right  of  complainant  to  redeem  existed  in  full  force  wh»  n 
the  bill  was  filed;  and  that  the  doctrine  of  laches  has  no  application. 
WiUiami^on  v.  Stoney  214 

4.  Where  there  has  b3en  an  attempt  made  in  good  faith  to  organize 
a  loan  and  building  association  under  the  laws  of  this  State,  and  the 
association  hiis  do.je  business  as  a  corporation,  one  who  has  borrowed 
money  from  it  as  a  corporation  de  facto^  can  not  set  up  its  defective 
organization  by  way  of  defense  to  a  bill  for  the  foreclosure  of  a  tru-t 
deeil  given  to  secure  the  payment  of  the  money  borrowed.  Payette  v. 
Free  Home  Association,  y07 

5.  A  provision  in  a  trust  deed  authorizing  the  payment  of  attorney's 
fet's  in  case  of  a  foreclosure  by  the  trustee,  does  not  susUiin  a  decree  in- 
cluding attorney's  fees  upon  a  bill  filed  by  the  cestui  que  trust.     Id., 

807 

USURY— See  Judgments  and  Decrees,  2. 

VARIANCE— S.;e  Appeal  and  Error.  5. 

1.  When  the  declaration  charges  that  an  explosion  which  caused  the 
destruction  of  the  plaintiff's  proj^erty,  came  from  petroleum  stored  in 
the  defendant's  warehouse  running  along  the  easterly  line  of  plaintiffs' 
building,  and  the  evidence  introduced  by  the  plaintiffs  shows  that  the 
defendant's  warehouse  was  south  of  their  building,  the  variance  is 
fatal.     Wright  v.  C.  rf'  A\  IK.  Hij.  Co.,  200 

WAIVKR. 

1.  An  objection  to  the  validity  of  a  statute  is  waived  by  an  appeal 
to  this  court     Chaplin  v.  Highway  Commissioners,  043 

WATERS— See  Riparian  Rigiits. 

WITNESSES— See  Corporations,  2. 
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